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FULL BENCH. 





Before Mr. Justice Fletcher, Mr. Justice №. R. Chatterjea, 
Mr. Justice Teunon, Mr. Justice Richardson and Sir 
Asutosh Chaudhuri, Knight, Judge. 


МАМІ LALL SING ' . Civit, 
0. | 1917, Я 
TRUSTEES FOR THE IMPROVEMENT OF CALCUTTA. . Jub, T 26, 27. 
: ‚ 14, 


Recoufmten!— Detterment— Calcutta Improvement Act (V В. C. of 19g rr), Secs, 
gr (aM уз (aV 78, Sr-—Full Bench, reference fo, talidity of—Statute, 
interpretation of. 

Held by the Full Bench (W, А. Chatterjea, J. dissentiente) : 
3 
"The Calcutta. Improvement Act authorises the Board of Trustecs to acquire 
land compulsorily for purposes of recoupment, that is, by selling or otherwise 
dealing with the land under section 81 or by abandoning the land in considera. 

tion of the payment of a sum under section 78. 

Trustees for the Improvement af Calcutta v. Chandra Kanta Ghose (1) 
overruled on the point. 

" Affected" in section 42 (a) of the Calcutta тайын Act, means aflected 
in any way ; and the words ‘‘by the execution ofthe scheme" in that section 

mean “through or owing to the execution of the scheme.” . 


Clause (a) of section 42 should be read with clause (a) of section 4t. 


* Fall Bench Reference in Appeal from Original Civil No. 91 of 1916, against 
the Judgment.of Mr. Justice Greaves, dated the 5th June, 1917. 7 
(1) (1916p I. L. R. 44 Cale, 219) 24 С. L. J. 246, ` 
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Fletcher and Richardson, JJ. (N. №. Chatterjea, J. dissenting). The rule 
that the Full Bench, if looking into the case as far as is necessary for the purpose 


it should find that the point does not arise, ought to desist from answering it, 
ја not applicable to regular appeals. 


N. К. Chatterjea, J. : It is an error to rely on punctuation in construlng Acts of 
the legistature : Makarani of Burdwan v, Krishna Kamini Газ? (1) referred to, 

The land ‘required for the scheme’ in section 4t (a) of the Calcutta Improve- 
ment Act, means the land which is actually required for what may be called 
the engincering or construction works, 


The word ‘affected’ in section 42 (a) has no reference to value. It is used in 
the sense of ‘acted upon physically or materially.’ 4 


An Act cannot be construed with reference to the provisions of another 
Act. The question whether the Calcutta Improvement Act gives power to the 
Board ‘of compulsory acquisition of land for the purposes of recoupment, must be 
determined with reference to the provisions of that Act. 


The Calcutta Municipal Act gives wider powers to the Corporation than 
those given to the Board by the Calcutta Improvement Act. 


Section 81 of the Calcutta Improvement Act comes Into operation only when 
land has been acquired by, or vested in, the Board, 


Richardson, J. : "Land affected’ in section 42 (a) of the Calcutta Improve- 
ment Act, means land affected for the better, The words ‘by the execution of 
the scheme’ which’ qualify the word ‘affected’ refer not only to the period of 
construction but also to the period immediately following when the improvement 
scheme is completed and in operation. 


The general rule for the construction of statutes is that the legislature means 
what it says. The words best declare the intention. But owing perhaps to the 
imperfection of language as an instrument, ог to. the fact that language is 
sometimes mis-used even in legislative enactments, it may not always be easy to 
зау what the meaning is. The language may be doubtful or ambiguous, The 
Courts may have а choice between different possible constructions, and in such 
eases there may be subsidiary rules or principles more or less controlling the 
choice according to the nature of the subject matter, whether the Act is penal or 
remedial and so forth. Beyond that there is more delicate ground where the 
strict literal meaning would lead to a result so absurd as to be irrational, and it 
may be found possible to modify the meaning so as to avoid that result, 


Sussex Peerage Case (2) referred to. 

It is the function of РЯ words to include things not — named, 

Appeal by the Plaintiff. ` f 

‘The suit was instituted on the Original Side of the High Court 
by the plaintiff as the owner of certain premises against the Trustees 
for the Improvement of Calcutta and the Land Acquisition Collector 
for the purpose of obtaining an injunction to restrain the defendants 


(1) (1886) I. L. В. 14 Calc. 355 (372). 
(3) (1844) 11 Cl, & F. 85. А 


Vor, XXVII.] HIGH COURT. 


from acquiring the said premises ог doing any acts in furtherance 
thereof. The suit was dismissed by Greaves J. who held that the 


lands in suit were required for the purposes of the Calcutta Improve- | 


ment Act and that recoupment was one of such purposes. The 
plaintiff appealed against that judgment. 

On appeal a reference to Full Bench was made by the following 
judgments : 


Sanderson, C. J.—This case comes before us sitting as a Court 
for the hearing of appeals from the Original Side of the High Court 
anditisan appeal from the judgment of Greaves J. which was 
delivered on the 17th July, 1916. 


The plaintiff was the owner of certain premises No. 10, Halliday 
Street and the defendants were the Trustees for the Improvement of 
Calcutta and Mr. Peterson the Land Acquisition Collector. The 
suit was filed for the purpose of obtaining an injunction to restrain 
the defendants from acquiring the said premises or doing any acts 
in furtherance thereof. 


The land in question, No. 10, Halliday Street, lies to the west 
side of Halliday Street, the widening of which formed the basis 
of the Scheme No. УП А. There was some ‘discussion during the 
argument in this Court, as to how much of No. 1o, Halliday Street, 
had been taken for the actual street widening. 


It was, however, finally agreed by the learned counsel engaged 
in the appeal that the strips of land to the north and south of 
No. 1o, which had been taken for the purpose of widening Tara 
Chand Dutt Street and Zakaria Street, (which is not named on the 
plan, but which is the street to the south of No. то) had been taken 
under another Scheme or other Schemes, and that only the portions 
of No. ro required for rounding off the corners formed by the 
junction of these two streets with Halliday Street had been taken 
in Scheme VII-A, so far as the actual widening of: Halliday Street 
was concerned. 

The remainder of No. 10, Halliday Street, the Trustees contend 
they are entitled to acquire compulsorily under their Improvement 
Scheme as land “which will, in their opinion, be affected by the 
execution of the Scheme" within the meaning of section 42. 

The issue upon which the case was decided was the sth, which 
runs as follows :— 


(5). Ате the lands in suit, or any portion thereof, required for . 


the purposes of the Act ? Is recoupment one of such purposes ? 
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Greaves J. decided this issue in favor of the Trustees. The 
question depends upon the interpretation of‘the provisions of the 


Bengal Act No. V. of 1911, an Act to provide for the Improvement 


and Expansion of Calcutta. 

Last year Mookerjee and Cuming JJ. sitting as a Division 
Bench on the Appellate Side of the Court, heard an appeal in the 
case of the Trustees for the Improvement of Calcutta v. Chandra 
Kanta Ghose (1): It was an appeal by the Trustees from a judgment 
of fhe Subordinate Judge of the 24-Pegannas, and judgment was 
‘delivered by the Division Bench on August 22nd, 1916. In that 
case the question whether the Trustees were entitled to acquire 
land compulsorily for the purpose of “ recoupment” was involved, | 
and the learned Judges came to a conclusion as to the construction 
of the Act contrary to that arrived at by Greaves T. in the case now 
under appeal. < 

As at present advised, I agree with the conclusion atrived at by 
Greaves J. As already stated the issue included the question 
* [s recoupment one of such purposes?" It might have been more 
accurate to say "Is 'reconpment' one of the means authorised by 
the Act for carrying out the objects of the Act but it is plain from 
the judgment “that no misunderstanding occurred from the form 
of the issue. - А 

I agree with Greaves J's interpretation of the words "affected ? 
in section 42 and I think the Trustees have power to acquire com- 
pulsorily land which, in their opinion, will be affected by the 
execution of the scheme with a view to selling or otherwise dealing 
with the same under section 81 or to the payment of a sum 
of money under section 78. Consequently, as at present advised, I 
am unable to agree with the decision in the case ofthe Zrwstees 
Jor the Improvement of Caleta. у. Chandra Ката Ghose (т), 
in so far as it decides the cohtrary, and as my learned brothers, 
Woodroffe and Chitty JJ. have come to the same conclsion, the 
question of law must be referred to а Full Bench in pursuance of 
the rules of this Court. 

In view, therefore, of the fact that this appeal must be re-argued 
before a Full Bench, I do not think it necessary to deal in detail 
with the sections of the Acts or the arguments presented to us. It 
is sufficient for me to say that I have read the judgments about to 
be delivered by my learned brothers Woodroffe and Chitty JJ. and 
that, as at present advised, I agree with the conclusions arrived at 
by them. 


yr) (1916) T. 1. R. 44 Cale, 219 ; $4 С. L. J. 246, 4 
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The question to be referred to the Full Bench is whether the 
case of the Trustees for the Improvement of Calcutta v. Chandra 
Kanta Ghose (т), in so far as it holds that the Act V of тот: (B.C.) 
does not authorise the Board of 'Trustees to acquire land com- 
pulsorily for purposes of “ recoupment,” i.e, by selling or otherwise 
dealing with the land under section 8r or by abandoning the land 
in consideration of the payment of a sum under section 78, was 
rightly decided. It was agreed by the learned counsel engaged in 
Appeal 92 of 1916 that it would be covered by the decision in 
gt of 1916. 


Woodroffe, J.—Something has been said as to the supposed 
novelty and arbitrary character of the principle of recoupment, In 
England the principle is well-known. 


“Municipal and other public bodies are sometimes given powers 
to take land beyond that which is necessary for the actual execution 
of the proposed works in order thatsome part at least of the improved 
value of the adjoining lands may be secured in ease-of the burden 
upon the taxpayers. These lands are said to be authorised to be 
taken for the purpose of ‘recoupment’ as the public body is empowér- 
ed to sell or lease them at what may be. an enhanced value” (Laws 
of England—Halsbury VI 25.) 


The principle of recoupment is well-known here also and has 
been apparently provided for in the Bombay City Improvement Act 
of 1898 and the Calcutta Municipal Act of 1899'section 357 (з), both 
of which have been in operation for many years. 

The latter Act gives the Corporation wider powers than are 
claimed here for the Trustees. S 

The question is whether the power òf taking land for recoupment 
has been given in the Calcutta Improvement Act (V of тотт B. C.). 
Does it appear to be the intention of the Act that the public body 
of Trustees are to be allowed to re-imburse themselves, the cost of 
improvement? It is possible though it may not be likely, that what 
has been given under the Bombay Act and the Calcutta Municipal 
Act has béen withheld here. І do not refer to the Bombay Improve- 
ment Act on the question of the construction of the Calcutta Improve- 
ment Act, but for the purpose of negativing thecbarge made against the 
Act of its being of an unusual arbitrary and offensive character if it 
be construed to include the principle of recoupment. That principle 
is common enough and far enough. Whether it exists in the ptovisions 
of the ‘Act under discussion is another question. We have been told 


(1) (1916) I, L. К, 44 Calc, 219 3 24 C. L, J. 246., 
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Cir. thata frontage tax was negatived. This is not against a power of 
1017. recoupment having been given. For the former is a wider power 
Mani Lall applicable to every property fronting the improved area, whereas 
т. recoupment gives an option to the Trustees to acquire itor not accord- 
Trustees for the 


Improremet'of ing to the circumstances. It is obvious that the city cannot be Á 
Calcutta improved except at a cost. It is argued before us that taxes and 
Woodroffe, J. contributions provided for by the Act are insufficient to provide the - 
funds necessary for improvement unless the principle of recoupment 
be allowed. Whilst this is prima facie possible, we must still look 
to see whether the power has in fact been given. This is a question 
of construction. Before dealing with the sections I may dispose of 
another apparent objection. It is equitable that those whose premises 
have been benefited by the improvement should contribute to 
it ; and the application of this principle is subject to scrutiny and 

Sanctions which guard against any misuse of powers. 

In my opinion the solution of the question before us depends in 
the main on the construction of sections 42 and 69. Subsidiarily 
sections 58, 78, 81, 122 are of importance. The Preamble states the 
object of the Act to be to make provision for the improvement and 
expansion of Calcutta. This is the object of the Act generally 
stated. It there mentions particular ways in which this general 
object is given effect to, such as opening of congested areas, altering 
streets, acquiring lands, and “otherwise as hereinafter appearing.” 
We must distinguish between the direct objects of the Act and the 
means by which they are to be given effect to. The object is to 
improve Calcutta. But to improve it money is needed, and the raising 
of money for that purpose is a means. The Preamble then proceeds 
to say that itis expedient that a Board of Trustees should be cons- 
tituted and invested with special powers for carrying out the objects 
of the Act. One of such powers is the power to acquire land for the 
execution of the proposed scheme (S. 41.) Every improvement 
scheme must provide for this. Another power (S. 42) is an optional 

N one, Such scheme may provide for the acquisition by Board of 
Trustees of "any land in the area comprised in the scheme which 
will in their opinion be affected by the execution of scheme.” The 
question turns firstly on the meaning of the word “affected.” It is 
obvious that the land so affected 1s different from land required 
for the execution of the Scheme. Thus land may be taken 
outside , the Improvement Scheme. The improvement brought 
about by the execution of the latter is the -cause of the effect pro- 
duced on the “affected” land. i 

It was held in Trustees for The Improvement of Calcutta v. 

- 8 
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Chandra Kanta Ghose (1), that the word “affected” does not mean 
“beneficially affected or improved in value > nor does it mean 
“prejudicially affected or impaired in value," but signifies "acted 
upon physically or materially.” It is difficult however to con- 
cieve of a case in which land is neither beneficially nor prejudicially 
affected in value. Perhaps what was meant to be said is that it is 
not sufficient to. show that the land is affected in value, but that it is 
affected physically or materially must also be shewn. But Iam 
unable to see any ground which justifies us in reading into the 
section words which are not there. 'The Act says nothing about 
physical or material It says "affected." This word must be given 
its plain and natural meaning, and that is "affected" howsoever 
it may be. In my opinion “affected” means affected and not 
mexely physically affected, affected in value  prejudicially or 


' beneficially or so forth. If it is affected in any way, it is 


"affected." If it is beneficially affected, it is affected and the 
question arises for what purposes and how the Trustees may acquire 
it. The next question is whether lands mentioned in section 42 can be 
acquired both by agreement under section 68 and compulsorily under 
section 69, or whether as Mookerjee and Cuming JJ. have held, 
we are again to interpret a term used in its general sense in a parti- 
cular sense. Ithas been held in the judgment cited that there can 
be no compulsory acquisition in réspect of land dealt with in section 
42 (а). This conclusion is based on the ground that section 69 autho- 
rises the Board to compulsorily acquire land “for carrying out any of 
the purposes of this Act.” It is then said that as acquisition for the 
purpose of recoupment is not mentioned in the Preamble, it is not 
a purpose, or a carrying out of a purpose, of the Act. As I have said, 
we must distinguish betweefi an improvement and the means by 
which the improvement is effected. Recoupment isa means. The 
Preamble is not concerned with the means. It merely states some 
of the general objects which are to Бе carried out by the means 
“dealt with in the sections. It mentions acquiring land for certain 
objects of improvement. It does not mention the acquisition of 
land that it may be sold at a profit. It mentions the first because that 
is one of the objects of the Act: it does not specifically mention the 
second because it is a means, merely stating in general way that the 
Trustees were invested with special powers (to be found in the 
sections) for carrying out the objects of the Act. I asked during the 
course of the argument whether there is any Act in this country or 
elsewhere in which recoupment is allowed and in which recoupment 
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is directly mentioned in the Preamble, and none was produced. On 
the contrary the word recoupment does not appear inany Act. We 
have further to see what are the express provisions in the body of the 
Act, It is and must be admitted that whatever be the meaning of 
the term “affected” in section 42 acquisition of land there mentioned 
is declared to be part of the Improvement scheme. Нож then can 
it be said that the acquisition of land, which is part of the Improve- 
ment scheme, is not for the carrying out of a purpose of the Act. 
As a matter of fact the contention that there cannot be compulsory 
acquisition under section 69 of land mentioned in section 42 (a) has 
been abandoned on the hearing before us, it being'said that land may 
be acquired compulsorily or by agreement in respect of the matters 
mentioned in that section. 

The words in Sec. 69 are not only “for the purposes of this Act" 
but “for carrying out any of the purposes of the Act,” that is, land 
may be compulsoriy acquired both for the ultimate objects of the 
Act namely, the improvement and expansion of Calcutta, and also 
as the sanctioned means whereby such improvement can (and as ' 
alleged can only) be effected. ' 

What then is the object of acquiring land under section 69 com- 
bined with section 42? Even if recoupment can be included in the 
words “for the carrying out of the purposes ofthe Act,” it must be 
shown that it is in fact so included, and that under section 42 ac- 
quisition may be made for such purpose. 

As I have already said “affected” includes both beneficially and 
prejudicially affected in value by the execution of the Scheme of Im- 
provement. If the land sought to be acquired is likely to be injurious- 
ly affected by the execution of the proposed scheme, the land may be 
acquired at the market price, in which 3case the prospective loss will, 
if it occurs, fall оп the Trustees, The latter are not bound to take 
up this or any other affected land. Ordinarily however adjoining 
land will be beneficially affected by the adjoining improvement. In, 
that case, if the Trustees elect to acquire it, they acquire it at the 
market price and take the chance of prospective profit. They get 
this profit in one of two ways, either by allowing the owner to apply . 
under section 78 for exemption of acquisition on payment of a sum 
to be fixed by the Board, or they may sell the land under section 8x 
subject (with certain qualifications) to a right of pre-emption in the 
owner, Section 78 is of greatimportance. It is sought to be 
explained away by saying that it applies to surplus lands, 
i.e, land which was originally acquired for the execution ‘of the 
scheme but which was subsequently found not to be so required. 
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The section does not say this, but “which is not required." But 
let us assume for the moment this construction and see what follows. 
The section contemplates an.application by the owner to the Board 
requesting that the acquisition should be abandoned in consideration 
of the payment by him of a sum to be fixed by the Board. Why on 
the construction put forward by the appellant should the owner 
pay anything at all ? His land is (say) taken by mistake and is found 
not wanted, and yet-he is to bẹ made to pay for the privilege of 
getting back his own land which, on a more correct estimate of what 
was required, should never have been taken from him. Learned 
counsel for the appellant was unable to say anything more about this 
than that Government had put this “hardship” on his client and that 
: he had to bear it. Itis more reasonable to suppose that instead of 
imposing unnecessary hardships, the legislature had in view a useful 
purpose, namely, recoupment. Moreover, the words of section 78 
show that it does not apply to surplus lands under the improvement, 
because the scheme has not been commenced, and therefore no one 
is in a positionto say what are surplus lands : and because the pay- 
ment by the owner negatiyes the idea that the lands here referred to 
are surplus lands. If they were, thereis по reason why the owner should 
pay for getting back lands which on the hypothesis belong to him. 

I agree with Greaves J. that we must read “affected” as meaning 
affected and not as qualified by terms which do not appear in the 
Act. I agree with him in holding that "affected". means affected in 
any way either prejudicially-to the owner of the lands, or beneficially 
affected in the opinion of the Board, that' is, enhanced in value by 
the improvement scheme and that recoupment by compulsory acqui- 
sition has been provided for by the Act. There is no question but 
that the land in suit was “affected” so as to justify its acquisition by 
the Board, whether we limit the term as the appellant suggests, or 
give it its full meaning as I think should be done. As, however, 
I am in disagreement with the decision in Zrustees for the Improve- 
ment af Calcutta y.:Chandra Ката Ghose (1), in. that it holds that 
Act V of 1911 B.C. does not allow the compulsory acquisition of 
land for recoupment, I agree that the question, whether it is good 
law or not, should be referred to a Full Bench in terms of the Chief 
Justice’s judgment. 


Chitty, J.—This is an appeal from the decree of Greaves J. in a ` 


suit brought by Mani Lall Sing against the Trustees for the Improve- 
ment of Calcutta and the Land Acquisition Collector to restrain them 
from acquiring the plaintiff's premises, No. то Halliday Street, under 
(1) (1916) 1, L. К. 44 Calc. 219 324 С, L. J, 246. 
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the Calcutta Improvement Act, V of 1911 (B. r The learned 
Judge dismissed the plaintiffs suit finding on issue (5) that the lands 
in suit are required for the purposes of the Act and that recoupment 
is one of such purposes. In the view that he took it was unnecessary 
to decide the other issues. | ' 

Т agree with the learned Chief Justice and Woodroffe J. that the 
decision appealed from is correct, and that this appeal ought to be 
dismissed. But as this involved disagreement with the decision of a 
Division Bench of this Court in frustees for the Improvement of 
Calcutta v. Chandra Kanta Ghose (1) and consequently a reference 
to a Full Bench, I will state briefly the reasons for my decision. 

The question for determination is whether the principle of recoup- 
ment is contemplated by the Calcutta Improvement Act. I should 
have preferred not to use the word “purposes” in issue (5) as a dis- 
tinction might be drawn between “purposes” meaning the “objects” 
of the Act and “purposes” denoting the means by which those 
objects are to be attained. The word “purposes” is no doubt wide 
enough to cover both meanings. Thus the raising of loans by the 
Board which is specifically provided for by the Act may be said to 
be a purpose of the Act though it is strictly one of the means by 
which the objects of the Act are to be carried out. It may be con- 
ceded that the word “recoupment” or indeed any synonymous 
expression finds no place either in the preamble or in the body of 
this Act. Our attention has not been drawn to any Statute or Act 
in which it does occur, though many such Statutes and Acts contem- 
plate "reccupment," which is a well-recognised principle in Town 
Improvement. So far as the preamble is concerned, it is expressed 
in very general terms and the only object or purpose of the Act there 
specified is ‘Чо make provision for the improvement and expansion 
of Calcutta" those words are followed by an enumeration of yarious 
methods, by which the improvement and expansion are to be affect- . 
ed, and the sentence ends “and otherwise” (i.e. in other ways) “as 
hereinafter appearing." These last words in my opinion clearly refer 
back to the various participles preceded and governed by the 
preposition “by.” The second clause provides for the constitution of 
a Board of Trustees and for investing them with special powers for 
carrying out the objects of the Act. In my opinion, ‘there is no force 
in the contention that the principle of recoupment finds ho place 
in the preamble as a purpose or object of the Act. Itis not to be 
expected that it should. We have to see whether it is one of the 
special powers with which the Board is invested. To see that we 

(1) (1916) L L. К. 44 Calc. 219 5 24 C. Le J. 246, . 
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of vague implication. It must be found there in provisions as to 1917, 
the meaning of which there can be no doubt. 
The most important section is section 42, which deals with 


matters which may be.provided for in improvement. schemes, section 
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41 having dealt with matters which mus? be provided for. Section 42 Calcutta. 
runs :—“Any improvement scheme may provide for (a) the acquisi- Chitty, J. 


tion by the Board of any land, in,the area comprised in the scheme, 
which will, in their opinion, be affected" by the exeeution of the 
scheme.” J agree with Greaves J., that the decision of this case 
rests upon the meaning to be given to the word “affected.” The 
arguments of counsel on both sides were exhaustive and proceeded 
along somewhat devious paths, but all led us back to the simple 
question, what is the meaning to be placed on the word “affected.” 
The learned Judges, who decided Chandra Kanta Ghose's case (т) 
expressed their opinion that in section 42 (a) it means neither 
“beneficially affected or improved in value” nor. “ prejudicially 
affected or impaired in value" but signifies “acted upon physically or 
materially.” І am not sure that I understand their meaning. It 
may be that they meant that it does not necessarily signify affected 
in value, If they meant that it can have no reference to value I am 
„unable to agree. For the appellant it was argued that it certainly 
had no reference to value, but to injurious affection by reason of 
some interference with the owner’s rights. No good reason was 
given for reading the word in so restricted a sense. It is note- 
worthy that when the legislature intended so to use it they add the 
adverb, see section 23 (1) (4) of the Land Acquisition Act, 1894, 
where the words are “injuriously affecting.” І cannot see why the, 
word “affected” should not be given its ordinary and natural 
meaning, and signify “affected” in any way, beneficially or 
injuriously, physically or materially, or otherwise howsoever. It 
seems to me that ifland be “affected” at all by the exccution ofa 
scheme it must be affected for better or worse. There can be no 
middle course, for then it would not be affected at all. 

If the word be so construed section 42 (a) clearly authorises the 
Board to include in a scheme the acquisition of any land within the 
given area which will in their opinion be affected by the execution 
of the scheme, Whether it will be so affected or not, the Board are 
the sole Judges, though their scheme is of course dependent on the 
sanction of the Local Goverment. I must confess that I was unable 
to appreciate the force of the argument that section 42 (a) does 


(1) (1916)! L. К, 44 Cale, 219 ; a4 C. L, J. 246. e о ent 
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authorise compulsory acquisition; that that can only be effected 
under section 69 ; that section 69 only empowers the Board, with 
the previous sanction of the Local Government, to acquire land 
under the provisions of the Land Acquisition Act, 1894, for carrying 
out any of the purposes of this Act ; and that the acquisition of land 
provided for under section 42 (а) is not a purpose of the Act. This 
appears to be the effect of the judgment in Chandra Kanta Ghose's 
case (1), though I understood the learned Advocate-General to admit 
that forsome purposes at any rate compulsory powers might be 
exercised urfder section 42 (a). It is difficult to see why a distinction 
should be drawn between section 42 (a) and section 42 (4), (v) and 
(4) which may certainly be included in purposes of the Act. In my 
opinion acquisition of land provided for under section 42 (ay is just 
as much a purpose of the Act, though a different one, ‘as the-acquisi- 
tion of land provided for under section 4x as being in the/ opinion 
of the Board required for the execution of а scheme. І understood 
it to be conceded by the learnéd counsel for the appellant that the 
Board could under seetion 68 acquire land by purchase or lease for 
purposes of recoupment, The learned Judges who decided Chandra 
Kanta Ghose’s case (т) seem to have been of thé'same opinion, for they 
say :— "The section (#4, section 42) is at best an enabling provision ; 
it gives no power of compulsory acquisition, though it may possibly. 
authorise the Board to acquire land by private agreement.” But" 
section 42 is quite general in its terms and makes no distinction 
between the two forms of acquisition, by agreement and compulsory, 
Which are recognised by the Act. An attempt was made to draw 
a distinction between acquisition by agreement under section 68 and 
compulsory acquisition under section 69 beyond the obvious distinc- ' 
tion between agreement and compulsion therein appearing. I do 
not think that there is any other distinction. “The phraseology of 
the two sections is slightly different, but their meaning is the same. 
Under section 68 the Board may make any agreement for the 
purchase or lease “of any land which they are authorised to acquire.” 
That must mean “authorised to acquire” under this Act. They can 
therefore under section 68 only purchase or lease land for carrying 
out any of the purposes of this Act, which are the words used in sec- 
Поп 69. І аш of opinion that the acquisition of land provided for by 
section 42 (a) is for carrying out the purposes of the Act, and that 
such acquisition, when the scheme has been approved by the Local 
Government, can be put through under the provisions of either 
section 68 or section 69 as the case may be. 


(1) (1916) І.І. К. 44 Calc, 219 5 24 C. L. J. 246 
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That the Board can acquire fand for purposewf recoupment is 
in my opinion made clear by the provi&ons of sections 78 to 8r, 
Section 78 is specially important, asin my opinion it can refer to 
nothing else, It was argued that it may refer to surplus lands, i.e, 
to lands which have been included in a scheme but have been found 
to be unnecessary for its execution. The words of the section, 
however, are “land......... which is not required for the execution of 
the scheme,” not “which has been found to be unnecessary” for such 
execution. No satisfactory answer was given by the appellant’s 
counsel to the question put more than once, why, ifa man’s land 
has been taken and is to be given back as not required, should the 
unfortunate owner be made to pay to get it back. If the section 
referred to the abandonment of acquisition of 'surplus lands, it would 
in my opinion be in irreconcilable conflict with section 48 of the 
Land Acquisition Act, which must be read as incorporated in this 
Act. Further, the time, before which an application under section 78 
must be made, #.¢, before the time fixed by the Collector under 
section 9 of the Land Acquisition Act, shows that it cannot possibly 
refer to surplus lands. In Chandra Kanta Ghose's case (1) itis suggest- 
ed that section 78 may ‘come into play where land which was 
originally intended to.be acquired as necessary for the execution 
ofthe scheme may turn out to be not actually required by reason 
ofan alteration in the scheme under section so or by reason of 
some mistake in the original scheme itself. It is difficult to see how 
any such mistake could arise having regard to the various stages 
through which'a scheme must pass before it is finally sanctioned. 
Nor is it reasonable to suppose that an elaborate section such as 
section 78 would be framed to meet a contingency which was not 
and could not be contemplated by the Act. But I cannot see how 
section 78 can apply in either of these two contingencies. If a 
scheme is altered or & mistake discovered, it must be before the 
land has been acquired. In that case the owner's land is still his 
own. Section 78 is only to be employed on the owner's application, 
and the question above referred to is again. pertinent, why should he 
have to pay for retaining his own land which the Board do not 
require. It was argued that if section 78 refers to land acquired for 
purposes of recoupment, then under section 80 the Board would be 
able to repeat the process aZ infinitum. This is clearly not so. 
That section merely provides that land, for which an exemption fee 
has been paid under section 78, is not thereby excluded from 4 fresh 
declaration under section 6 of the Land Acquisition Act. 

(1) (1916) Ї. L. R. 44 Calc. 219 1 24 C. L» J. 246. 
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Lastly the proyision in Sec. 81 (a) (b) giving the owner of land a 
right of pre-emption clearly denotes that the land has been taken for 
purposes of recoupmeut and not as required for the execution of a 
scheme, It provides for the return of land to the owner at a price 
to be fixed by the Board, when that land has been acquired, while Sec, 
78 provides for such return at an earlier stage of the acquisition 
proceedings. I do not think that the sections in chapter VI, Finance 
Accounts, have much bearing on the question before the Court, 

, but Sec. 122 provides for the crediting to capital account of all sums 
that can be received by the Board in respect of the sale of land, from 
whatever source it is derived [seesection 122 (а), (c) and(d)]. I entirely 
agree with what Woodroffe J., has said with regard to the alleged 
arbitrary nature of the Act. It appears to be far less arbitrary than 
the Land Acquisition Act which has been in force, with modifica- 
tions, for nearly fifty years, or the Calcutta Municipal Act, 1899, with 
which the people of Calcutta are equally familiar. In this particular 
case although Greaves J., actually decided issue (5) only and on that 
dicision dismissed the suit, his judgment shows that he considered the 
land here in question to be “affected” by the execution of the Scheme. 
[Issue (6). There is no doubt on the facts, which are not in dis- 
pute, that this is go, as two small portions have been cut off for 
rounding off the corners of Haliday Street and the streets running 
into it. To this extent the case is distinguishable from Chandra 
Kania Ghose's case (1). The question- of law however in both cases 
is the same, and, as we are in disagreement with the decision in that 
case, TI agree that the question should be referred to a Fulf Bench. 

A question was raised whetherthe Land Acquisition Collector was 
a necessary or proper party to this suit. In my opinion he was not. In 
any event, as he is sued in his official capacity, and the allegation in 
the plaint as amended is made aganist him in that capacity, the party, 
if any, to be added was the Secretary of State for India in Council. 

Hon. Mr. B. C. Mitter (Ofig.  Advocate-General) (with. him 
Mr. S. C. Roy) for the Appellant. 

Mr, S. R. Das (Ofig. Standing Counsel) (with him Messrs. Lang- 
ford James and A. Sinka) for the Respondent (Calcutta Improve- 
ment Trust.) ' i 

Mr. В. C. Mitter—The matter is not properly before the Full 
Bench. This case was clearly distinguishable from Chandra Kanta's 
case(1) + Referred to portions of the judgments of Chitty J, and Wood- 
roffe J. No difference of opinion is as yet present which can justify 
a reference toa Full Banch ; Referred to Prasanna y. Kailash (a). 


(1) (1916) 24 C. L, J. 246, (2) (1867) B, Le R, Sup, Vole 759 (763). 
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Power to acquire land for purposes of recoupment must be given 
either expressly or by necessary implication: There is no express 
power to acquire land which is not needed for any of the purposes 
mentioned in the Act. As to purposes of the Act, see Preamble: 
Beale’s Legal Interpretation, p. 235. When the purposes have been 
set out in the preamble, no question of implication arises. Recoup- 
ment is not one of the purposes of the Act. ^ Section 69 deals with 
compulsory acquisition. But it must be for one of the purposes of 
the Act. Refers to  Zrustees for the Improvement of Calcutta 
v. Chandra Kanta Ghose (1). Acquisition may be by agreement or 
may be compulsory. 

When the Board are: authorised to acquire, they may acquire 
land by agreement under section 68. The words “for the purposes 
of the Act” do not appear in section 68 but,are in section 69. 

The respondents rely on sections 42 and 78, and say 
that these sections raise a necessary implication. That is not so. 
‘Implication ’ means necessary implication. Dickson v. Pape 
(2) and Beale p боо. "The necessity for section 42 is evident. 
For instance, under section 49 of the Land Acquisition Act, 
the Improvement Trusts may be compelled to acquire the whole of 
a house or building. See also section 49 Cl. (2) of the same Act. 
Insuch cases a fresh declaration” under section 6 of the Land 
Acquisition Act would then become necessary under section бо of 
the Improvement Act. Thè whole procedure under this Act would 
have to be gone through. Jf however the land or Rouse in question 
ts included in the scheme in anticipation, this becomes unnecessary, The 
existence of a section like section 42 can easily be explained bya 
case like this. If so, where is the seessary implication that sec- 
tion 42 gives them power to acquire ? 

‘Affected’ in section 42 does not refer to value: Trustees for the Tm- 
provement of Calcutta v. Chandra Kania Ghose (1). It means physical 
interference with any right which the owner is entitled to exercise in 
connection with any property: Its primary meaning is injuriously 
. affected : ordinarily, if injuriously affected, the value will go down, 
But this does not necessarily follow; e. g. (а). If Ihad a right of 
way to my house, and a new street is opened, I may lose some 
right, but the value of my land may increase. (/) Lowering the 
land by raising a street. Value of land may increase, but loss may 
accrue because the land becomes less accessible. Rise or fall in the 
value is not important. For definition of 'land, see section 3, 

(1) (1916) 24 С. L. J. 246 ; І.І. К. 44 Calc, 219. 

(3) (1845) 7 Ir. L. К, 107 (123). E 
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Land Acquisition Act and section 2 of Improvement Act. The 
word ‘affected’ occurs there in interests ‘affecting’ land. There it 
means injuriously affecting lands. (c) Drainage: А new street is 
opened and sewered. The house may be affected or damaged, | 
yet its value may go up because of the street. Increase in the value 
of the land is not to be taken into account, for then the statute 
should have said so. See Bombay Improvement Act (IV of 1898 
Bombay.) section 49. But in Calcutta, this is not so. There is no 
such provision. On the other hand, increaàe in the value goes to 
the owner. That is the policy of the Calcutta Act. See Land Acquisi- 
tion Act section 24, sixthly. This is not repealed in Calcutta. Legis- 
lature does not desire to confiscate the property or to encroach 
upon the rights of persons: Commissioners v. Logan (т). In 
England also, specific provision is necessary, if the betterment 
principle is to be applied. Simply because a land is bettered, it 
does not follow it should contribute : Halsbury's Laws of England, 
Vol VI. p.42. Under the Lands Clauses Act, enhanced value 
cannot be taken into account. Refers to section 38(8) of Housing 
of Working Classes Act and section 58 of the Housing, Town 
Planning Act, 1909. Where any property is increased in value, half 
the increase goes to the public authority. There is no such provi- 
sion here. In fact, the statute does not contemplate that money 
should be recovered on the principle of detterment. If that had 
been so, one would expect (a) some such provision as in section 49 
of the Bombay Act; (4) repeal of section 24 (sixthly) of the Land 
Acquisition Att; and (2 that the Government would require the 
Board to state what money it is going to spend on acquisition of 
land and how much will be subsequently recouped. The section 
does not even want a statement specifying the land proposed to be 
acquired for the purposes of recoupment. See Bombay Act, 
section 28(¢). 

Section 47(2)(а) required the Board to forward an estimate only 
of the cost of executing the scheme. This does not include the cost 
of acquiring land or the amount which may be recouped. 

Section x23(a) shows that execution of the scheme refers to the ` 
engineering process, that is, the construction of the works. Execution 
of the scheme refers to the process to be gone through in order to 
complete the scheme. See section 41 “required for the execution 
of the scheme.” 

‘ Affected by the execution of the scheme,’ in section 42 there- 
fore, means, affected by the construction of the works. This effect 


(1) (1993) А. C. 355. 
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must take place because of the construction,-and as a rule, during 
the completion of the scheme. The respondents want to read 
these words to mean “affected by the scheme when completed.” 
These arguments show that there is no necessary implication under 
*section 42, giving the Improvement Trust power to acquire land 
for recoupmént purposes, 


Notice is to be given under section 45. But this does not 
concern the present question at all. 


Calcutta Municipal Act, section 357 is against the contention 
of the Board, because it shows that when power to:acquire land for 
recoupment is given, it is given expressly. 

As to ‘physically affected,’ see Stroud’s Judicial Dictionary, 

Vol. I. p. 51. ' 
. Section 78.—' Is not required.’ ‘Is’ means a£ present. It re- 
fers to a case of land which is no longer required. Section 48 of the 
Land Acquisition Act does not help the other side. After declara- 
tion under section 6 of this Act, Government has every right to 
proceed to acquire it. If the land ceases to be necessary there is 
no compulsion on the Government to return it to the owner. The 
owner gets bare market value. In order to get back land which 
was his, he may be willing to pay something for it As soon as 
the declaration is made, the Trust acquires some interest; other- 
wise they cannot enter into an agreement. Suppose a scheme is 
altered, as the Board have the power to alter it even after sanction, 
some land may become superfluous. As to ‘superfluous land,’ ‘see 
The Directors of Great Western Railway Со. у. May (1). 
Section 78 must refer to ‘surplus land,’ under section 41 which is 
“ not required.” At any rate, section 78 must refer at least to land 
which was at one time necessary but subsequently has become super- 
fluous If that is so, it cannot be said that this section by necessary 
implication empowers the Board to compulsorily acquire land for 
recoupment purposes. 

Land may be purchased out of loans. Section 89 mentions this. 
Interest as well as sinking fund for these loans are to be paid out 
of the revenue, which is made up of taxes. Section 122(4) shows 
that land may be purchased out of advances from the loan, Cl. 
(А) shows that the surplus of the revenue goes into the capital. 


There is nothing in the point that section 78 is mentioned 


firstin section т22 (a) The enumeration 15 seriatim. АП: 


(1) (1874) L, R. 7 H. L. 283 (292-3). 
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this shows that the legislature never contemplated recoupment as an 
important source of income. The elaborate provisions about loans 
and sinking fund also show that the legislature adopted the correct 
and equitable procedure of distributing the cost. of improvement of 
a town like Calcutta over a long period. Principle of recoupment’ 
throws the cost on the present owners. 


If extra land is to be taken, such power should be given express- 
ly as in section 397 of the Calcutta Municipal Act, section 204 of 
Bengal Act II of 1888 (one hundred feet on each side of the street), * 
¥ection 158 of Madras Act IV of 1884, section 59 of Central Provin- 
ces Act No. XVI of 1903 and section 85 of Punjab Act XX of 1891. 
The legislature never leaves a power like this to be spelt out, as the 
Improvement Trust are trying to do. 


Recoupment is in the nature of a tax, yet it finds no place in 
the financial part of the Act. 


Section 42 (a) does not create any right to acquire land. See 
Trustees for the Improvement of | Calcutta v. Chandra Kanta 
Ghosh, (1). 


In case of ambiguity, strict construction should be made: See 
Cripps pp. 21, 22; Wedd v. Manchester and Leeds Railway Co. (2). 

Under section 6 of the Land Acquisition Act, land is needed for 
a public purpose : Esra v. The Secretary of State (3). Halsbury’s 
Laws of England, Vol. VI., p. 25. 

We do not admit that under the Bombay Improvement Act, 
recoupment is allowed. Refers to Galloway v. Mayor of London (4). 

Mr. S. R. Das for the Respondent : The Improvement Act 
comprises (а) the main object; (4) ways in which it is to be carried 
out; and (¢) means for attaining it. The ‘means’ is as much a pur- 
pose as the object. The preamble deals with (4) fully and with 
(^) and (2 not fully. Provisions are made by the Act for constitu- 
tion of the Board or borrowing of money. These are means and 
are purposes of the Act. ‘And for’ in preamble means “and acquire 
land for rehousing”; ‘and otherwise’ means by other means. Pur- 
poses in the preamble are not exhaustive ; for example, building sites 
in section 39(a) is not iri the preamble ; also ‘facility for conservancies' 
in section 39(d) is not there. 

The Board (undei Idle para 2) have to carry out the 
objects of the Act. 


(1) (1916) 24 С. L. J. 246; I. L. К, 44 Cale, 219 (252). 
(2) (1839) 4 My. and Cr, 116. (3) (19 2) I. L R 3o Cale 36 (42). 
(4) (1866) L. R 1 H. L. 34. 
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[Fletcher J.—Your argument is that the Act empowers the 
Board to throw the'cost of improvement on the land improved] ° 

If you fix an area aíter the resolution under section 39, you 
cannot say the whole area is improved. If it were so, it would be 
, meaningless to say “which in the opinion of the Board is affected,” 
as appears in section 42. " 

Carrying out every scheme which government sanctions is carry- 
ing out one of the purposes of the Act. 

[Fletcher, J:—Provided land has been properly included in the 
 Scheme.] 


But the scheme is sanctioned by the Government after it has full 


knowledge of the particulars. 

When Government sanctions a scheme, it imposes a statutory 
duty to execute it and the first step is to acquire land. Therefore 
sections 48 and 49 and not sections 68 and 69 give the power to 
acquire land. Sections 68 and 69 are merely methods of acquiring. 
They do not give us the power. 

I do not depend on necessary implication. There are express 
provisions. Section 81 shows that any land can be sold, so that I 
can sell and make a profit. 

‘Ts not required’ in section 78 refers to the time of sanction. 
It is against the principle of natural justice that in order to get 
back his own land the owner has to pay instead of getting compensa- 
tion. Section 78 is not for occasional surplus land. ‘The procedure 
is elaborate. How is the owner to know of alteration of scheme, 
before he applies? If lands have ceased to be required after 
declaration, for what purposes aré they allowed to go on to acquire? 
Why are they allowed to go on? It is not needed. It must be 
for recoupment, 

If the words were “by the execution of-the works” instead of “by 
the execution of the scheme,” there would have been a great differ- 
ence. The Board are not likely to include land which are likely to 
be injuriously affected. They are men of business, ‘Execution of 
the scheme! refers to completion of the scheme i. е, the scheme having 
been fully completed. 

Mr. Langford James followed. 

. Mr. B. C. Mitter in reply: The object or purpose of the Act 
isto improve Calcutta in certain definite ways, for instance, by 
opening up; by laying out etc. Means have to be provided for, 
but they are not the purposes of the Act: ео, Provisions for 
penalties, Provisions are not purposes, Section 169 is a provision 
and not a purpose of the Act, 
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‘For the said purposes’ in the preamble, cannot refer to ways 
and means. The improvement schemes are different from rehousing 
schemes. See, definitions. 

‘And for in the preamble means ‘and make provision for.’ 
Such provision is made, for instance, in section 52. 

: If you read ‘other means’ for improving Calcutta then there 
would be many provisions which would not come under that, e.g. 
Legal Proceedings and Penalties. 

“Providing building sites and facilities for conservancy” are in- 
cluded in “laying out and altering street” in the preamble. Under ° 
section 39 the results to be aimed atin /aying out streets are !men- 
tioned there as four in number. If purpose and objects are not 
identical, then how can the Board acquire land under section 69 
to carry out the purposes of the Act. 

Even if there be no recoupment, the owner does not keep the 
whole of the increment in the value. (a) He pays to the Board a 
permanent anuual contribution of 2 per cent of the increased annual 
value of the land itself. (2) If he builds on the said land, he again 
pays 2 per cent on the annual value of the building, although the 
Improvement Trust ‘does not do anything further. He goes on 
paying this long after the Improvement Trust have completed the 
works. (c) Even if the owner had kept to himself the whole of the 
increased value, he would not have done anything wrong. Policy of 
the law is that the increase in the value goes to the owner. Section 
24 (sixthly) of the Land Acquisition Act has not been repealed here, 
but it has been repealed in Bombay. 

The other side’s reading of ‘affected’ is ‘improved.’ But this 
becomes absurd in the case of ‘a general improvement scheme. The 
whole area is unhealthy at first. Then it is improved. How can 
it be said that only one position of the area has been affected 
or improved, 

‘Properly included’ means (а) land i/se/ must be affected. 
‘Land ’ includes rents arising out of it: Raja Shyam Chandra 
Mardaraj Harichandan Raj Narain v. The Secretary of State for 
India in Council (т). (P) It must be affected whatever that means. 
(с) It must be affected by the execution of the works and not by 
the subsequent uses. If acquisition is desired, the land must be 
taken for one of the purposes of the Act. 

Section 81 refers to surplus land or land which has become 
surplus. Zhe Directors etc. of Great Western Railway Co. v. 
May (2). Sale does not always bring profit. 


(т) (1908) 7 C. L. J. 4453 I. L. R. 35 Calc. 25. — (2) (1874) Ip R, Н. 1„ 283. 
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It is only if the Board abandons acquisition that owner gets 
compensation. But they abandon acquisition, only if the owner 
applies, The owner does not apply unless it pays him to take back 
the land even on payment. 

Surplus after completion is dealt with under section 8r. 

Schemes may be modified by Government (section 48) or by the 
Board (sections 47 and go). Persons interested are bound to come 
to know of this, 


After declaration, no question of purpose arises. 
C. А. Y, 
The following judgments were delivered : 


Fleteher, J.— The question referred to the Full Bench for 
determination is as follows :— 


“Whether the case of the Zrustees for Improvement of Calcutta 
v. Chandra Kania Ghose, (т) in so far as it holds that Act V of 
тотт (B.C.) does not authorize the Board of Trustees to acquire 
land compulsorily for purposes of “recoupment” ie by selling or 
otherwise dealing with the land under section 81 or by abandoning 
the land in consideration of the payment of a sum under section 78 
was rightly decided.” . 

The suit out of which the present reference arises was instituted 
on the Original Side of this Court by the plaintiff as the owner of 
the premises known as No. то Halliday Street against the Trustees 
for the Improvement of Calcutta and the Land Acquisition Collector 
for the purpose of obtaining an injunction to restrain the defendant? 
from acquiring the said premises or doing any acts in furtherance 
thereof. From the statement given in the opinion of the learned 
Chief Justice in the Order of Reference it appears that No. то 
Halliday Street lies on the west side of Halliday Street, the widening 
of which formed the basis of a Street Improvement Scheme framed 
by the Trustees and known as Scheme No, VII A. There was 
some discussion during the argument before the referring Judges as 
to how much of No. ro Halliday Street had been taken for the 
actual street widening. It was however finally agreed between the 
counsel engaged in the appeal that the strips of land to the north 
and south of No. то which had been taken for the purpose of 
widening Tara Chand Dutt Street and Zakaria Street had been 
taken under another scheme or schemes, and that only the portions 
' of No. ro required for rounding off the corners formed by the junc- 
tion of these two streets with Halliday Street had been taken in 


(1) (1916) I, Le R, 44 Cale. 219; 24 C. Le J. 246, E 
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scheme VII.-A so far as the actual widening of Halliday Street 
was concerned. The remainder of No. то Halliday Street the 
Trustees contend they are entitled to acquire compulsorily under 
their improvement scheme as land—" which will in theirs opinion 
be affected by the execution of the scheme.” The Trustees admit 
that the remainder,of No. ro Halliday Street is being acquired by 
them for the purpose of what is called “recoupment.” Greaves J, 
dismissed the plaintiff's suit on the 17 of July 1916. Against that 
judgment the appeal out of which the present reference arises was 
preferred. On the 22nd of August 1916, Mookerjee and Cuming 
JJ. sitting as a Division Bench delivered judgment in the case ‘of 
the Trustees for the Improvement of Calcutta у. Chandra Kanta 
Ghosh, (т) in an appeal against a decree of the Subordinate Judge 
of the 24: Реграппаћѕ. This is the judgment referred to in the order 
of reference and in that judgment the learned Judges held that the 
Trustees had no power under Act V of 1911 (B.C.) to acquire land 
compulsorily for the purpose of “recoupment.” ‘The appeal against 
the judgment of Greaves J. came on for hearing before a Bench 
consisting of Sanderson C J. and Woodroffe and Chitty JJ. and they 
not being in accord with the decision of Mookerjee and Cuming JJ. 
made the present reference. 

A point has been raised in Jimine that we ought not to decide 
the question referred to us as the point does not "arise" for 
determination within the meaning of the rules of this Court in 
relation to references to a Full Bench. The foundation for this 
argument is certain observations made by the learned referring 
Judges. There is no substance in this argument. The learned 
referring Judges state that the question as to the correctness of the 
decision of Mookerjee and Cuming JJ. does “arise” in the appeal 
in which this reference is made and it is obvious it does arise with 
regard to the whole of No. ro Halliday street except the small 
portions taken for rounding off the corners of the road. Further 
this reference arises out of a regular appeal. No case has been 
cited to us of a reference to a Full Bench in a regular appeal where 
the Full Bench has refused to answer the question referred. "The 
case reported in the Bengal Law Reports (Full Bench Rulings)* 
which was relied on by the Advocate-General when looked at is not 
an authority for his proposition. For it appears that in that case 
it was only the minority of the Bench that was of opinion that the 
question ought not to be answered—the majority holding on the 


(т) (1916) I. L. R. 44 Calc. 219 ; 24 С, L. J. 246. 
*Prasanno v. Kaylask (1867) В, І. К. Sup, К. B, Rul, 7591 8 W, К, 428. 
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other hand that the question referred must be answered. It is also 
to be observed that on the rules relating to references to a Full 
Bench this case might in certain circumstances be heard by a Divi- 
sion Bench other than that which made the present reference and 
in that event if we were to decline to answer the question that other 
Bench might send the case back on a fresh order of reference. I 
am clearly of opinion that we must determine the question referred 
to us, | * 


Now the question referred must be*determined on the construc- 
tion of the provisions of Act V of 1911 (B.C. But before consider- 
ing the section of the Act I should like to make clear what is 
understood by the terms “recoupment” and “betterment.” 


This is best shown by the Report in 1894 of a Select Committee 
of the House of Lords on Town Improvement (Betterment). That 
committee had before them “witnesses who have had experience in 
the actual working of betterment charges in various forms and they 
have also taken the evidence of other experienced witnesses and of 
gentlemen who have written on the subject.” They reported 
(paragraph 3(1) of the report). “The principle of betterment—in 
other words the principle that persons whose property has clearly 
been increased in market value by an improvement effected by local 
‘authorities should specially contribute to the cost of the improve- 
ment is not in itself unjust and such persons can equitably be 
required to do’so. But the effect of a public work in raising the 
value of neighbouring lands is shown by experience to be uncertain. 
Whether іп any particular case it is possible for a valuer to pro- 
nounce that such an effect has been produced by the completion 
of any public work is a point upon which the evidence of eminent 
valuers differs greatly.” 


[Paragraph 3 (10)]—"The Committee have received evidence 
upon what has been called “recoupment” that is to say powers given 
to a municipal or other public ‘body to take land beyond what is 
necessary for the actual execution of the work so that some part at 
least of the improved value may be secured by the improving public 
body in ease of the burden on the rate-payers. Some evidence was 
giver by persons who had actual experience of the operations of 
such a system the general effect of which was that it had not proved 
successful but the Committee are not satisfied that it has even been 
tried under circumstances calculated to make it successful inas- 
much as no sufficient power has ever yet been given to local 
authorities to become possessed of the improved properties without 
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buying out all the trade interests, a course which is inevitably 
attended with wasteful and extravagant expenditure." 

I have set out these portions of the Report of the select Com- 
mittee as I feel, with allrespect to thelearned Judges who decided the 
case of Trustees for the Improvement of Calcutta v. Chandra Kanta 
Ghose(1), have not kept clearly in view what is the object of “recoup- 
ment” and “betterment.” The vesting of ‘a local authority with 
power to acquire land for the purpose of “recoupment” cannot 
I think be described at the present day as “vesting the Board with 
arbitrary and unlimited power of interference with private rights.” 

The question therefore as to whether or not a particular statute 
authorizes “recoupment” or “betterment” must be determined solely 
оп a consideration of the terms of the statute, and if. it does so 
authorize it must also be determined whether compulsory powers 
of acquisition have been conferred for carrying into effect such 
purposes. 

Mookerjee and Cuming JJ. in their judgment proceed in the 
first instance to: consider the preamble of Act V of rgrr and 
observe that “recoupment” is not mentioned as one of the purposes 
of the Act. But one would not expect to find it there. The pream- 
ble usually only mentions the general object and intention of the 
legislature in passing the enactment.’ Further itis well established 
that the preamble cannot restrict the enacting part of an Act though 
it may be referred to for the purpose of solving an ambiguity. 

Mookerjee and Cuming JJ. in their judgment place considerable 
stress on the first paragraph in the preamble. Their reading of 
that paragraph is not however the literal and grammatical reading 
of it. The construction those learned Judges put on the paragraph 
was that the objects of the Act are : 

A. The improvement and expansion of Calcutta. 

B.—'The re-housing of the working classes displaced by schemes. 

The learned Judges, however, remark that “the words ‘and 
otherwise hereinafter appearing’ at the end of the paragraph are by 
no means easy to construe, with what precedes.” The plain read- 
ing of the paragraph is that the object is the improvement and 
expansion of Calcutta by the means specified “and otherwise as 
hereinafter appearing." The preamble, I think, affords us little . 
assistance in the present case only its terms cannot be used as,in 
any way negativing the power of recoupment claimed. 

Turning then to the sections of the Act which I think are 
material. 


(1) (1916) I. L. К. 44 Calc. 219 1 24 C. L. J. 246. Ы 
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"Improvement Scheme” is defined by section 2 as meaning a 
general improvement scheme or a street scheme or both. 

“The duty" of carrying out the provisions of the Act, subject to 
the conditions and limitations contained therein is by section 3 
vested in a Board to be called “The Trustees for the Improvement 
of Calcutta." 

Chapter III of the Act is headed Improvement Schemes and 
Re-housing Schemes. Sections 36, 37, and 38 deal with general 
improvement schemes. 

Then comes an important section 39 in the following terms :— 

“Whenever the Board are of opinion that for the purposes of— 

(2) providing building sites, or 

(2) creating new or improving existing means оѓ communication 
and facilities for traffic, or 

() affording better facilities for conservancy it is expedient to 
lay out new streets (including bridges causeways and culverts) the 
Board may pass a resolution to that effect and shall proceed to 
frame a street scheme for such area as they think fit.” 

Section 41 provides that "every improvement scheme shall pro- 
vide for (a) the acquisition by the Board of any land in the area 
comprised in the scheme which will in their opinion be required 
for the execution of the scheme." | 

Section 42 enacts that "any improvement scheme may provide 
for (a) the acquisition by the Board of any land in the area com- 
prised in the scheme which will in their opinion be affected by the 
execution of the scheme." 

Now it is quite clear that section 42 (a) authorizes the acquisi- 
tion of land lying within the improvement area but which is not 
required for the execution of the scheme. The question is to what 


extent and that must largely depend on what is the meaning of the : 


word “affected.” 

Mookerjee and Cuming, JJ. held that “affected” means in the 
section "acted upon physically or materially,” and that the power 
of acquisition given by section 42 (a) applied only where “in respect 
of those lands there will be a physical interference with a right, 
public or private, which the owner is entitled to exercise in connec- 
tion therewith.” 

This definition is clearly taken from the judgments delivered in 
the House of Lords in the case of the Metropolitan Board of Works 
v. Mc. Carthy (1). That decision, however, was on the meaning 
of the word “injuriously affected” as used in section 68 of the Lands 
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Clauses Consolidation Act, 1845, which is a very special section. A 
different meaning has been placed on the same words “injuriously 
affected” occurring in section 63 of the Lands Clauses Consolidation 
Act 1845. It has also been held on more than one occasion that 
the decision on section 68 of the Lands Clauses Consolidation 
Act, 1845 are of little or no assistance in construing the words 
“injuriously affected" in sections of Acts of Parliament not in part 
materia with section 68 of the Lands Clauses Act. 

The decision of Mookerjee and Cuming JJ. comes to this that 
in section 42 (a) of Act V of 1911 (B.C.) “affected” means “injurious- 
ly affected.” With this'result I am unable to agree. I agree with 
the opinion of Woodroffe, J in his opinion in making this reference 
that “affected” in section 42 (a) means affected in any way. | 

Next it was argued that as section 42 (а) only authorizes the 
Board to acquire land which is affected “ by the execution of the 
scheme” that Һе Board has only power to acquire land affected 
during the execution and not by the completion of the scheme, The 
argument is based on the decision in the case of Hammersmith Rail- 
way Co. v. Brand (1) which turned on the meaning by the words 
“execution of the works? used in section 68 of the Lands Clauses 
Act, 1845. That case, however, is of no assistance in construing 
section 42 (a) of Act V of 1911 (B.C.) The words "by the execu- 
tion of the scheme” used in section 42 (a) simply mean through or 
owing to the execution of the scheme. 

Then if that be so, for what purpose can the Board acquire land 
which is not required for the execution of the scheme under the 
provision of section 42 (а). The purpose is given in section 8t 
which authorises the Board to retain or to let on hire, lease, sell or 
exchange any land vested in or acquired by them under the Act. 
That the Board have power to acquire land under section 42 (a) for 
the purpose of "recoupment" is strongly süpported by the terms of 
section 78 of the Act. The view that Mookerjee and Cuming JJ. 
took of that section was that it applied to land which was originally 
required for tlie execution of the scheme but was subsequently found 
to be unnecessary cannot be supported. In such a case why should 
the owner pay money to the Board to get back his land. 

The meaning of the section is perfectly clear. Under the scheme 
ofthe Act primarily the method provided for the Board securing 
for the public a portion of the “unearned increment" is by the 
means of recoupment. The legislature did not however absolutely 
shut out the principle of “betterment” but provided by section 78 


* 


(1) (1868-9) L. Re 4 Н.І. 121 (174). 
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that where land is about to be taken for “recoupment” then on the 
application of the owner he and the Board may, if they agree as to 
the amount, deal with such owner's land on the principle of “better- 
ment” instead. Section 78, I think, says that in аз clear terms as is 
possible. 

Lastly Mookerjee and Cuming JJ. were of opinion that even if 
the Board had power to acquire land for the purposes of "recoup- 
ment” they had no power to acquire such lands compulsorily. The 
fact that the Board have power to acquire land for the purpose of 
“recoupment” does not necessarily mean that they have power to 
acquire it otherwise than by agreement. The powers of compulsory 
acquisition are set out in section 69 of the Act which provides that 
the Board may with the previous sanction of the Local Govern- 
ment acquire land under the provisions of the Land Acquisition 
Act, 1894, for carrying out any of the purposes of the Act. 

Under the provisions of section 49(1) of the Act the Board are 
bound forthwith to execute 3 scheme sanctioned and notified by the 
Local Government. Surely one of the main purposes of the Act 
is the expansion and improvement of Calcutta by the execution of 
improvement schemes framed by.the Board and sanctioned by» the 
Local Government With regard to land comprised in such schemes 
the acquisition of which by the Board the scheme provides for, 
the Board with the sanction of the Local Government can exercise 
their compulsory powers of acquisition under section 69 of the 
Act. In my opinion we ought to answer the question referred 
to usin the manner following, namely,—' That the case of the 
Trustees for the Improvement of Сакина +. Chandra Kanta 
Ghose (1) in so far as it holds that Act V of тог (B.C.) 
does not authorize the Board of "Trustees to acquire land compul- 
sorily for purpose of recoupment fe, by selling or otherwise 
dealing with the land under section 81 or by abandoning the land in 
consideration of the payment of a sum under section 78 was not 
rightly decided. 

N. В. Chatterjea, J:— The question referred to the Full Bench is 
“whether the case of the Trustees for the Improvement of Calcutta v. 
Chandra Kanta Ghose (x), in so far as it holds that the Act V. of 
1911 (B.C.) does not authorize the Board of Trustees to acquire land 
compulsorily for purposes of recoupment by selling or otherwise 
dealing with the land under section 81, or by abandoning the land 
in consideration of the payment of a sum under section 78 was 
rightly decided." 

(2) (1916) 1. І. К, 44 Calc, 219 3 24 C. Le J. 246. 
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Tt is contended on behalf of the appellant that upon the state- 
ment of the case in the referring order, this reference does not arise. 

The contention of the Trustees (as it appears from the statement 
of the case) is that they are entitled to acquire the land compulsorily 
under their improvement scheme as land “ which wil', in their 
opinion, be affected by the execution of the scheme" within the 
meaning ofsection 42, and the learned Judges who made this 
reference are also of opinion that it is so “affected.” 


Woodroffe J, observes “There is no question but that the land 
in suit was affected so as to justify its acquisition by the Board, 
whether we limit the term as the appellant suggests, or give it its 
full meaning as I think should be done. As, however, I am in dis- 
agreement with the decision in Zyustees for the Improvement of Calcutta 
v. Chandra Ката Ghose(1), in that it holds that Act V of 1911 B.C. 
does not allow the compulsory acquisition of land for recoupment, 
I agree that the question whether itis good law or not should be 
referred to a Full Bench in terms of the Chief Justice's judgment." 


Chitty, J. observes that “There is no doubt on the facts 
which &re not in dispute" that theland in question is "affected" by 
the execution of the scheme, “as two small portions have been cut 
off for rounding of the corners of Halliday Street and streets running 
into it, To this extent the case is distinguishable from Chandra 
Kanta Ghose's case (1). The question of law, hówever, in both cases 
is the same, and as we are in disagreement with the decision in that 
case 1 agree that the question should be referred to a Full Bench." 


In Chandra Kanta Ghose’s case (т) the learned Judges were of 
opinion that the word "affected" in section 42 means “physically or 
materially affected," and the land proposed to be acquired in that 
case not having been physically affected was held not to have been 
“affected” within the meaning of the section 42 (а). They had 
therefore to consider whether the Board has power to acquire land 
for the purposes of recoupment by including it in a scheme under ` 
section 42 (a), or under the other provisions ofthe Act. In the 
present case the learned Judges are of opinion that the land is 
"affected" within the meaning of section 42 (а) of the Act even 
according to the interpretation placed upon the section in Chandra 
Kanta Ghose’s case (1). Itistrue the Board in the present case 
also stated that the land was included in the scheme for the purpose 
of recoupment, but they also stated that in their opinion the land was 


affected by the execution of the scheme. If the land is properly 


* (1) (1016) L L, К, 44 Cale, 319 $ 24 C, L, J. 246. 
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included in a scheme under section 42 (a) as land "affected" 
by the execution ofthe scheme, itcan be compulsorily acquired 
under section 69 of the Act, and itis immaterial what object the 
Board have іп acquiring the land. No doubt іп Chandra Kanta's 
case (т) the leamed Judges were of opinion that section 4a (a) does 
not authorize compulsory acquisition.of land but in their view the 
land in that case was not "affected." The question whether land 
can be compulsorily acquired in а case where the land is properly 
included in a scheme under section 42 (а) did not therefore arise in 
that case. In the present case the learned Judges being of opinion 
that the land is "affected" even according to the view taken of the 
word in that case, I think the question whether the Act authorizes 
the Board to acquire land compulsorily for purposes of recoupment 
does not arise in the present case, 


There is no doubt that in many cases Full Benches have declined 
to answer the questions referred to them on the ground that the 
reference does not arise. A number of earlier cases on the point 
are referred to in the case of Prosunno Coomar Paul Chowdhry v. 
Koylash Chunder Paul Chowdhry (т), which was referred to the 
Full Bench by Peacock C. J. апа Loch J. Three of the learned 
Judges (Peacock C. J., Glover and Jackson JJ.) were of opinion that 
the questions did arise. The other two Judges (Macpherson and 
Kemp JJ.) “following the practice acted upon frequently by Full 
Bench Courts" hold that по ansver should be given to the first 
question referred, on the ground that it did not arise, Jackson J. 
(although he was of opinion that the question did arise) entirely 
agreed with Macpherson J. that the Full Bench if looking into the 
case as far as is necessary for the purpose it should find that the 
point does not arise ought to desist from answering it, and pointed 
out the serious inconvenience arising from following the opposite 
course, Peacock C. J. and Glover J. were ofa different opinion; 
and the former even wentso far аз to hold that “if uniformity of 
decision in the High Courts is desirable as it undoubtedly is, one 
Division, Bench ought not to decide contrary to a dictum of another 
Division Bench without referring the question to a Full Bench." 
The opinion of Peacock C. J., however, has not been followed by 
Full Benches, and Full Benches havein many cases declined to 
answer the question referred where in their opinion it did not arise. 
For instance, see Julmati Bewa у. Sheik Nayan (2); Balaram v. 


(1) (1867) 8 W. К. 428 ; B. L, К. Sup, 759. . 
(з) (1894) 4 ©. W. №. 8033 I, L. К, 38 Calc. 127. (Foot-note). 
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Майа Dass (т); Profulla v. Nosibannessa (2). Itis said that Ge 
rule does not apply to regular appeals as the case may goto a 
Division Bench other than the Bench which referred it ; and specially 
where as in the present case the Division Bench have not come to a 
decision on questions of fact, but may apply to second appeals 
where the whole case is referred to the Full Bench for decision. But 
the reference in Prosunno Coomar Paul's case (3), arose out ofa 
regular appeal, and in the present case, upon the statement of. the 
case in the referring order itself Chandra Kanta’s case (4) is 
distinguishable. I am accordingly of opinion that the question of 
the correctness of that case does not arise. As however, the majority 
of the Full Bench are of a different opinion, I ш to state my 
views upon the question referred to us. d 

The first paragraph of the preamble to the Act (Act V of 191 1) 
states the objects of the Act. It says—whereas it is expedient to 
make provision for 

(1) the improvement and expansion of Calcutta by opening up 
cohgested areas, laying out or altering streets, providing open spaces 
for purposes of ventilation or recreation, demolishing or constructing 
buildings, acquiring land for the said purposes and (2) for rehousing 
of pérsons of the poorer and working classes displaced by the execu- 
tion of the improvement schemes. 

It is contended on behalf of the Trustees that in order to read it 
in this way there should be a comma after the word "purposes." 
But as pointed out by the judicial Committee in the case of 
Maharani of Burdwan v. Krishna Kamini Dasi (5), “it is an error 
to rely on punctuation in construing Acts of the Legislature.” The 
omission of a comma, I think, does not affect the reading of the 
preamble in the way stated above. Then follow the words “and 
otherwise as hereinafter appearing.” It is contended on behalf of 
the appellant that the words should be read with the words ‘to make 
provision,’ on the other hand it is said that these urs mean “by 
other means and methods as hereinafter appearing." It is difficult 
to construe the words with reference to the earlier portion of the 
preamble, but whatever they may mean they have no reference to 
the acquisition of land, because acquisition of land has already been 
provided for in the earlier part and is restricted to the "said 


(1) (1907) I. Le К. 34 Cale 941; 6 С, L. J. 237. 

(2) (1916) 24 C. L. J. 331. 

(3) (1867) 8 W. R. 428 ; B. І. К. Sup. 759. 

(4) (1916) I. L. R. 44 Calc, 419 ; 24 С, L. J. 246. 

(5) (1886) I, L. К. 14 Cale. 365 (372) L, R, 14 L А. 30,6 - 
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purposé” i.e, the purposes expressly mentioned therein, It is to be Cm. 
observed that the acquisition of land for the purposes of recoupment 1917. 
is not one of the purposes of the Act enumerated in the preamble. Mani Тал 
Th d h states that it is expedient that a Board of 9. 

e second paragraph s at it is expedient tha а А TUR 


Trustees should? be constituted and vested with special powers for Improvement of 
carrying out the objects of the Act. The fourth paragraph recites that ' Calcutta. 
the sanction of the Governor-General had been obtained to the 47, 2, Chatterjen, y^ 
enactment of the provisions of chapter V relating to taxation. == 
Before dealing with the important sections which have any bear- 
ing upon the question referred I will briefly refer to the provisions 
of the Act. 
Section 2 gives the definitions of words used in the Act, and it 
is only necessary to notice clause (f) which says that “Improvement 
scheme” means a general improvement scheme or a street: scheme 
or both. Chapter IT relates to the constitution of the Board, conduct 
of business, and the appointment of their officers and servants and 
such other matters. Chapter ITI deals with improvement schemes * 
and rehousing schemes, and comprises sections 36 to 67. Section 
36 provides for the framing of a general improvement scheme and 
section 39 provides for the framing of a street scheme. Section 4o 
mentions the matters to be considered when framing improvement А 
Schemes in respect of any area, and which include “the nature and 
the conditions of neighbouring areas and of Calcutta as a whole.” 
Sections 41 and 42 lay down matters which mustand may be provided 
for respectively in improvement schemes. Section 43 provides for 
the preparation by the Board of a notice of the scheme and of the 
boundaries of the area comprised therein and for the publication 
of such notice, and section 45 provides for the service of notices on ; 
persons whose land is proposed to be acquired in execution of the 
scheme. Section 47 provides for the application by the Board to the 
Local Government for the sanction of the scheme, and for the parti- 
culars to accompany the application. Section 48 provides for the 
sanction of the schemg by thé Government; and section ‘49 (1) 
provides for the notification by the Local Government of the sanction 
and sub-section (2) lays down that the publication of a notification 
shall be conclusive evidence that the scheme has been duly framed 
‚ and sanctioned. Section 50 provides for alteration of scheme after 
it has been sanctioned. 
Chapter IV which consists of sections 68 to 8r, deals with 
acquisition and dis posal of land. Section 68 provides for the acquisi- 
tion by the Board of land by agreement and section 69 provides for 
acquisition of land by the Board for carrying out any of the purposes 
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of the Act. Section 7o and the following séction provide for the 
constitution of a tribunal for the purpose of acquiring land. Section 
78 provides for the abandonment of land the acquisition of which 
has been sanctioned but which, is not requited for the execution of 
the scheme. 7 8 

Chapter V relates to taxation which comprises duty on transfers 
of property, terminal tax on passengers and customs duty on jute. 

Chapter VI deals with finance. Section 88 provides for Muni- 
cipal contributions, and section 89 gives power to the Board to 
borrow money. Sections r22 and 123 respectively deal with the 
crediting of moneys to capital account and with the application of 
moneys credited to the capital account 

The most important sections to be considered in connection with 
the question referred to us'are sections 41, 42, 68, 69, 78, 8o 
and 81, 

Section 41 (a) says that every improvement scheme sha// provide 
for the acquisition by the Board of any land which will in their 
opinion be required for the scheme, whereas section 42 (a) lays 
down that any improvement scheme may provide for the acquisition 
by the Board of any land in the area comprised in the scheme which 
will in their opinion be “ affected by the execution of the scheme.” 

There is no question that* the land “ required for the scheme" 
means the land which is actually required for what may be called 
the engineering or construction works, for instance, in a street scheme 
the land necessary for laying out the street. The main controversy 
has centered round the expression “ affected" in section 42 (a). In 
Chandra Kanta Ghose’s case (т), it was held that the word ‘affected’ 
in section 42 means “neither beneficially affected or improved in 
value, nor prejudicially affected or impaired in value, but signifies 
acted upon physigally or materially” On the other hand in the 
opinion of the referring Judges it means affected in any way and not 
merely “physicially affected," "affected in value prejudicially or 
beneficially or so forth." The Dictionary mganing of the word is 
"acted upon" and itis capable of a very large meaning. It may be 
conceded that it may mean affected beneficially as well as prejudi- 
cially although it is generally used in the latter sense. But the 
meaning to be attached to the word would vary according to the 
context, and the question is in what sense the word has been used 
in section 42 (a), and whether it has any reference to value of the 
land. According to the contention of the respondents the object of 
inclusion of land under section 42 (а) is recoupment. But the 


(1) (1916) I. L. К. 44 Calc. 219 1 24 C, L, J. 246. . 
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acquisition of land prejudicially affected cannot be any means of 
recoupment, The word therefore could not have been used in the 
sense of “depreciated in value." It is true that the Board is not 
bound to include any land in the scheme under section 42 (a), it is 
merely optional with them to do so, arid therefore they would not 
include any land depreciated in value within thescheme. But what I 
mean to say is that the object being recoupment, the word “affected” 
could not have been used in the sense of 'prejudicially affected in 
value. Then does the word refer to land beneficially affected or 
improved in value? When an improvement scheme is framed with 
respect to any area the whole of it would be beneficially affected іп 
value by the scheme. For instance in a street scheme, the properties 
fronting a street would be more beneficially affected in value, the 
other portions of the area may be less beneficially affected in value 
by it, but every portion of it will be more or less beneficially affected 
in value. If therefore the word ‘affected’ in section 42 (а) has 
reference to value, the whole of the area may be acquired by the 
Board under section 42 (a). But if that was the intention of the 
legislature I do not see the necessity of the words “which will in 
their opinion be affected by the execution of the scheme,? because 
every portion of the arca is affected more or less, In that case after 
providing in section 41 (a) that the improvement scheme Лай 
provide for the acquisition. by the Board of any land in the area 
comprised in the scheme which will in their opinion “be required 
for the scheme,” it would have been sufficient to say in section 42(a) 
that any improvement scheme “тау provide for the acquisition by 
the Board of any land in the area comprised in the scheme” and 
the words “which will in their opinion be affected by the scheme” 
would be wholly unnecessary. Then again, if the word “affected” 
has any reference to value and if recoupment is the object of in- 
clusion of land not actually required for the scheme, (the inclusion 
of lands prejudicially affected in value being out of the question) 
и is difficult to see why the ambiguous word ‘affected’ was used 
instead of “increased in value” which would have expressed the 
intention which, according to the respondent, the legislature had in 
framing the section. It is not as if such an expression. is never used 
in similar statutes, Section 58, sub-section 3 of the House and 
Town Planning etc. Act 1909 (9 Edw. 7 Chap. 44) provides “where 
by the making of any town planning scheme any property £s increased 
in value, the responsible authority...shall be entitled to recover 
from any person whose property is so increased in value one half of 
the amount of that increase,” 
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In this connection it may be pointed out that under section 24 
of the Land Acquisition Act the Court in determining the amount 
of compensation to be awarded for land acquired under that Act, 
shall not take into its consideration, "any increase to the value of 
the other land of the person interested likely to accrue from the , 
use to which the land acquired will be put." That gives the benefit 
of any rise in the value of other lands of the person whose land is 
taken up, to him, and section 24 has not been repealed by' the 
Calcutta Improvement Act. 


I am accordingly of opinion that the word ‘affected’ has no 
reference to value in section 42(a) The only sense therefore in 
which the word could have been used is in the sense of "acted upon 
physically or materially." That is one of the recognized meanings 
as given in the Oxford Dictionary, and in the case of Metropolitan 
Board of Works v. Mc. Carthy (т), the House of Lords in constru- 
ing the words “ injuriously affected” held that “where by the con- 
struction of works there isa physical interference with any right, 
public or private, which the owners or occupiers of property are by 
law entitled to make use of, in connection with such property apart 
from the uses to which any particular owner or occupier might 
put it, there is a title to compensation, if by reason of such interfer- 
ence, the property as a property is lessened in value.” It is true, 
that the question in that case was as to the meaning of the words 
“ injuriously affected” in section 68 of the Land Clauses Consolida- 
tion Act, 1845, under which the plaintiff claimed compensation, and 
not merely “ affected” as in the present case. But if the word 
"affected" does not signify physical interference the mere addition 
of the word “ injuriously " would not do so, because when land is 
depreciated in value, it may also be said to be “injuriously affected.” 
The words, no doubt, had to be construed with reference to the 
provisions of that particular statute, and it was held that in order to 
found a claim to compensation under that section for an interest 
in land “injuriously affected,” there must be an injury affecting the 
house or land itself in which the person claiming compensation has 
an interest, and that a mere personal inconvenience, obstruction and 
damage to a man's tra e or the good will of his business will not 
be sufficient. It was further held that the property must be lessened 
in value by the physical interference, but that was because they had 
to deal with the question. of compensation claimable under the 
section in respect of land tufurtously affected. 


(1) (1874) L, R, 7 Н.Т. 243. 
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The passage quoted above, however, shows that the word 
“ affected " may appropriately be used with reference to physical 
interference with rights. In fact, it is not disputed on behalf of 
the respondent that it may mean “physically affected," their conten- 
tion being that it means “ affected" in any way whether “physically 
affected” or ‘affected in value.’ I think, however, that although the 
value may also be affected by physical interference, the word as 
stated above has no reference to value in section 42(a). That being 
so, the word must in section 42(@) mean "physically or materially 
affected.” It is true that those words are not in the section, but 
the word ‘affected’ must be construed having regard to the 
context. 

Land may be physically "affected" by the execution of a scheme 
in a variety of ways, for instance a building near the improvement 
may suffer frem the construction of work by subsidence, or by 
having easements affected or by reason of “ severance” in which 
case the Board may have-to pay heavy compensation, and it may 
be more advantageous to the Board to acquire the building or 
land affected, and then to dispose of it, rather than pay compen- 
sation for the injurious affection, although such building or land 
is not required for the execution of the scheme under section %1(q). 
Section 49 of the Land Acquisition Act provides that a part only 
of any house or building cannot be acquired, if the owner desires 
that the whole of it should be acquired. Now if only a part of a 
house or building is necessary for the execution of a scheme, the 
remaining portion of it may be affected by the execution of the 
scheme, The latter portion cannot come under section 41(a), and 
must therefore come under section 42(a); and ifthere were no 
provisions such as are contained in section 42(2), the whole elaborate 
procedure prescribed in chapter III of the Act would have to be 
repeated for acquisition of such land because although no fresh 
declaration is necessary a fresh sanction of the Government would 
Бе required. The word “affected” may properly apply to all such 
cases as are stated above, and I do not see how it can be said that 
* physically or materially affected " is not a natural meaning of ,the 
word. 

It is contended on behalf of the appellant that even if ‘affected’ 
means “beneficially affected in value," the expression used in section 
42(2) being not merely “affected” but “affected dy the execution of the 
scheme," the affection must be dueto the actual execution of the 
scheme itself, and not due to any use to which the land is put after 
the executiqn of the scheme. In section 41(4) the words land 
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"required for the scheme" admittedly means land required for the 
work actually to be done on it, #.¢, the land required for engineering 
or construction works. The land affected by the execution of the 
schemes in section 42(a) must therefore mean land affected by the 
engineering or construction work itself, and I think it must be shown 
that in any particular case the rise in value is due to the execution 
of the .scheme itself, and apart from the use to which it might 
be put. р 


Ithink it unnecessary, however, to consider the point further, or 
to discuss the cases decided under the Lands Clauses Consolidation 
Act and the Railway Clauses Consolidation Acts which were cited 
before us, because I am of opinion that the word "affected" has 
no reference to value in section 42(a). 


Section 42(а) does not by itself give the Board power to acquire 
land. The power of acquisition is given by sections 68 and 69. 
Section 68 provides that the Board may enter into an agreement 
with any person for the purchase or leasing by the Board from such 
person of any land which the Board are authorized to acquire or 
any interest in such land ; and section 69 provides that "the Board 
may With the previous sanction of the Local Government, acquire 
land under the provisions of the Land Acquisition Act, 1894, for 
carrying out any of the purposes of this Act.” No practical difficulty 
arises in а case of purchase by agreement under section 68, because 
although in such a case also, the acquisition must be one which the 


‚ Board are authorized to make, the transaction being by consent of 


parties, there is no one to raise the question. But where the land 
is to be compulsorily acquired, it must be shown that it is to be 
acquired for "any of the purposes of the Act.” Tt is true that the 
scheme submitted to Government for sanction would’ include both 
lands under sections 41(a) and 42(а), but the mere fact that the land 
is included in the scheme framed under section 42(a) will not 
justify its acquisition unless it be for the purposes of the Act, other- 
wise it would have been sufficient to say in section 69 that the 
Board may acquire any land sanctioned by the Government without 
the addition of the words “for carrying out any of the purposes of 
the Act." So that section 42(a) alone does not help us in deciding 
the question whether land can be acquired for recoupment. The 
purposes of the Act are mentioned in the preamble. Recoupment is 
not stated to be one of the purposes of the Act. It is said that 
recoupment being only one of the means by which the purposes are 
to be accomplished, does not find a place in the preamble. That 
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may be so, but when the preamble states “acquiring land for the 
said purposes" and the purposes such as “opening up conjested 
areas” etc, are expressly mentioned in the preamble, the power 
given to the Board under section 69 to acquire land for "any of the 
purposes of the Act” must be taken to have reference to the “риг- 
poses” enumerated in the preamble and those only. 

It is also contended on behalf of the respondent that “purposes” 
include the means by which the object is to be attained, and re- 
coupment being one of the means, is one of the purposes of the’ 
Act. But I am unable to hold that ‘means’ which are the instru- 
ments for accomplishing the purposes of the Act are ‘purposes’ of 
the Act. If, however, the body of the Act gives power to acquire 
land for the purposes of recoupment expressly or by necessary impli- 
cation then the mere fact that the preamble does not state it would 
not matter. There is no express provision in the Act that any land 
can be acquired for the purposes of recoupment. Then is the power 
given by necessary implication? It is said that the words “for 
carrying out” any of the purposes of the Act in section 69 imply 
such power, but I think that “carrying out” merely means “giving 
effect to.” The Board has the power to acquire lands for giving 
effect to the purposes of the Act mentioned in the preamble such as 
“opening conjested areas” and the other purposes enumerated there- 
in, as no other purpose is mentioned in any other part of the Act. 
Section 8o shows that if any land in respect of which an agreement 
has been executed or payment has been accepted ünder section 78, 
is subsequently required for any of the purposes of the Act, it may 
be acquired under a fresh declaration. Now if recoupment is one 
of the purposes of the Act, the same land which has already paid 
what may be called the exemption fee, may again be included in a 
Scheme for the purposes of recoupment and the process may be 
repeated any number of times—a result which I think could never 
have been contemplated. 


In Chandra Kanta Ghose’s case (т), the learned Judges held that 
section 42 does not authorize compulsory acquisition of land “though 
it may possibly authorize the Board to acquire land by private agree- 
ment.” Аз stated above section 42 (a) by itself does not confer the 
power of acquisition of any land either compulsorily or by agreement. 
The question whether any land included in the scheme under sec- 
tion 42 (a), can be compulsorily acquired under section 69, depends 
upon whether the acquisition of the land is for "carrying out any of 
the purposes of the Act.” Section 42 (a) may be satisfied merely 
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by voluntary acquisition. But if апу land is "physically" or “mate- 
rially affected” by the execution of a scheme, the acquisition of such 
land would be necessary for carrying out the “purposes of the Act.” 
In such a case the-Board have the power to compulsorily acquire 
such land under section 69, as well to acquire it by agreement under 
section 68, and I do not see any reason why in such a case, land 
mentioned in section 42 (a) cannot be compulsorily acquired,’ 
Section 49 provides that whenever the Local Government sanc- 
tions an improvement scheme it shall announce the fact by notifica- 
tion, and the Board shall forthwith proceed to execute the same, 
and that the publication of the notification shall be conclusive 
evidence that the scheme has been duly framed and sanctioned. It 
is contended on behalf of the respondents that a scheme submitted 


for sanction under section 47 includes lands proposed to be acquired, . 


under section 42 (a), and when it is sanctioned under section 48, 
it becomes a statutory duty of the Board to execute it. But that 
assumes that the scheme has been sanctioned, for the purposes of 
the Act and that the Act contemplates acquisition of land for the 
purposes of recoupment. If acquisition of land for the purpose 
of selling it and making pro^t therefrom, is а purpose of the Act, 
the carrying out of a scheme sanctioned by the Government would 
no doubt be carrying out a purpose of the Act, but thatis begging 
the very question to be decided. Тһе second clause of section 49 
says that the publication of the notification shall be conclusive 


‘evidence that the scheme has been framed and sanctioned, But the 


mere fact that it is sanctioned does not show that the land is required 
for carrying out any of the purposes of the Act. 

The next important section is section 78. That section relates 
to the abandonment of land, the acquisition of which has been 
sanctioned but which is not required for the execution of the 
scheme, and great reliance is placed upon itas showing that the 
Board have the power of recoupment. That section provides that 
“in any case in which the Local Government has sanctioned the 
acquisition of land, in any area comprised in an improvement scheme 
which is not required for the execution of the scheme, the owner 
of the land or any person having an interest therein, may make an 
application , to the Board, requesting that the acquisition of the land 
should be abandoned in consideration of the payment by him of a 
sum to be fixed by the Board in that behalf” 

It is contended on behalf of the appellant that it’ contemplates 
land which was originally considered necessary for the execution of 
the scheme, but which is subsequently found not to be so required, 
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On the other hand, the respondents contend thatit refers to land 
which was not and was never required for the scheme, but which 
was included in the scheme for the purposes of recoupment. The 
words used in the section however, are "which is not required for the 
execution of the scheme," and that implies that the lands were 
originally considered necessary for the execution of the scheme, 
but were subsequently found not to be so required. The words, 
I think, do not refer to the time when the sanction of Government 
is applied for, but to the time when the abandonment is applied for 
by the owner under section 78. A comparison of the words used 
in section 41 (а) and 4a (a) with those used in section 78 indicates 
this. When framing a scheme under section 41 (а) or 42 (a) it is 
а mere opinion of the Board that the land "will be required” or will 
be affected. It is only in the further stages of the proceedings that 
it may turn out that the land “fs so? required, and it is then that 
the application under section 78 is made. The section may apply 
to a case where a scheme having been sanctioned was subsequently 
altered under section 5o. It may also apply toa case where a 
certain quantity of land was entered in the scheme as being neces- 
sary for the execution of the scheme, but it was subsequently found 
that a lesser quantity would suffice for the purpose. It is contended 
that it cannot apply to surplus lands, because surplus lands can 


be ascertained only after acquisition. But a scheme may be. 


altered after sanction, and before acquisition and there may be 
cases where surplus lands are ascertained after sanction and before 
acquisition. "The strongest argument against the applicant's conten- 
tion is that if itis well-founded the owner has to pay for retaining 
his own land "which on a mere correct estimate of what was 
required should never have been taken from him." It isto be 
borne in mind, however, that the Board cannot of their own 
motion abandon the acquisition of any land. It is only upon the 
application of the owner that the Board can do so. Ifno applica- 
tion is made for abandonment under section 78, the Board must 
acquire the land (except as provided in section 48 of the Land 
Acquisition Act), and section 81 provides that the Board may retain 
or may let on hire, lease, sell, exchange or otherwise dispose of any 
land vested in or acquired by them under this Act. 


The Board ате to admit the application under section 78 Кі 
teaches them before the time fixed by the Collector under section 9 
ofthe Land Acquisition Act for making claims in reference to the 
land. It would appear from sub-section 3 of section 78 that the 
section has application after the Collector has started proceedings 
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under the Land Acquisition Act. It says that if the Board decide to 
admit any such application they shall forthwith inform tbe Collector, 
and the Collector shall thereupon stay for a period of 3 months all 
Jurther proceedings for the acquisition of the land. It appears there- 
fore that the proceedings under section 78 take place after the 
declaration and before the notice under section 9 of the Land 
Acquisition Act. But as soon as the declaration is made under 
section 6 of that Act the power to acquire the landis absolute 
whether the land is required or not. The Government can withdraw 
from the acquisition, but it cannot do so except on payment of 
compensation under section 48 ofthe Land Acquisition Act, and 
section 48 (a) of the Improvement Act provides for payment of 
compensation for delay if the Collector.does not make an award 
within 2 years of the declaration under section 6 of the Land Acqui- 
sition Act. The Board therefore incur a liability, as soon asa 
declaration is made under section 6 of the Land Acquisition Act. 
On'the other hand as soon as a declaration is made, the owner , 
has no longer any right to get back the land and cannot compel the 
Government to give И ир. The land having been made the subject 
of declaration, the value of it may go up, in some cases may go up 
enormously. It is not reasonable that the Board should incur a 
liability to the owner for damages, and at the same time be deprived 
of the benefit of the rise in value of the land, and in these circums- 
tances it is not inequitable that the owner should pay for the reten- 
tion of the land. He is under no compulsion to apply to the Board 
for abandoning the acquisition, but if he chooses to do so, he must 
pay the sum fixed by the Board for the abandonment of the land 
which, if he had not applied for its retention, the Board might have 
acquired and sold to others ata profit This however, does not 
show that lands may be deliberately included in the scheme for the 
express purposes of recoupment as contended on behalf of the 
respondent. The lands are not to be included in the scheme 
originally for the purpose of thereafter making profit, but if they are 
included because considered necessary for the scheme, and it is 
subsequently found not to be required either by reason of an altera- 
tion of the scheme, or by reason of les$ lands being actually requir 
ed, the Board have the power to dispose of such lands. The provi- 
sions of section 8x apply to such lands. That section gives to the 
Board the power to dispose of lands vested in or acquired by them 
under the Act and that'of course means properly acquired by them. 


' It is contended that cascs of alteration of scheme or mistake in 


estimate must be rare, and that it is not likely that the elaborate 
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provisions of section 78 should have been framed for such stray Civi, 


cases, and that under the circumstances the construction. contended 1917. 
for on behalf of the respondent should be preferred. Ви the Act M ai Lall 
contemplates alteration of schemes and section 5o makes express 

Ps ; Н Trustees for the 
provisions for it, and there may be some cases of wrong estimates. Improvement of 

* Once it is held that such cases may come under the section, it Calcutta, — 7 

cannot be said that the section gives the power of acquisition of W, R. Chaterjes, 7; 
lands for the purposes of recoupment by necessary implication. It. 
appears that Greaves J. by whom this case was originally tried did 
not attach much importance to the argument founded upon section 
78, and he was of opinion that the words of the section would be 
satisfied by applying them to ‘surplus lands’, and that he should be 
loathe to spell out of these words so large a power as is claimed by 
the defendant. I agree with what Greaves J. says on this point. 
The question is not whether the power of acquisition of land for 
the purposes of recoupment can possibly be spelt out of the section, 
but whether the power is given by necessary implication. If the 
construction put forwa'd on bebalf of the appellant can reasonably 
be placed on the section, in other words if the words ОЁ the section 
can be satisfied by reference to lands subsequently found unneces- 
sary, it cannot be said that the power of recoupment is given by 
necessary implication. As pointed out by Bell J. in Dickson v. 
Pape (1) “a necessary implication is not guess, not probability but 
an inference which by no reasonable intendment can be otherwise, 
it is a state of things excluding any reasonable conclusion but the 
one.” The powers,claimed by the Trustees are very large ; accord- 
ing to that contention they may acquire any land within .area for 
which an improvement scheme is framed, for the purpose of recoup- 
ment. Now, when there are two possible constructions of the words 
defining their powers, if on the one construction the Board would 
have almost unlimited power of interference with private rights, and 
in the other they are not clothed with such power, but with a power 
more convenient and limited, the latter construction should be 
preferred. 

It is not and cannot be disputed . that the power of recoupment 
may be given to municipal and other public bodies, As stated in 
Halsburys Laws of England Vol. VI, page 25 ‘ Municipal and 
othér public bodies are sometimes given powers to take land beyond 
that which is necessary for the actual execution of the proposed 
works in order that some part at least of the improved value of 
the adjoining lands may be secured in ease of the burden upon the 


(1) (1845) 7 Ir. L, R. 107 (123). К 
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rate-payers. “These lands are said to be authorised to be taken for 
the purpose of “recoupment” as the public body is empowered to 
sell or lease them out at what may be an enhanced value. Galloway 
v. London Corporation (т), Quinton у. Bristol Corporation (2). If 
the Act clearly authorises the land to be taken for the actual works , 
only, a local authority or other public body will be restrained from 
taking more than is actually necessary for such works: Donaldson v. 
South Sheilds Corporation (3), but irit appears thatit is the inten- 
tion of the Act that the public body are to be allowed to reimburse 
themselves, they will then be at liberty to take all the lands delineat- 
ed on the plans: Galloway у. London Corporation (1), Quinton v. 
Bristol Corporation (2). On the other hand when local authorities 
are authorized to take lands from time to time for specifiic works 
Such as street widening and the land is not specified in the Act, 
they cannot, in order by resale to reduce the expenses to the rate- 
payers take more than is dona-de necessary for the purpose: J. Z. 
Denman & Со, Lid. v. Westminister Corporation (4), Fernley v. 
Lime-house Board of Works (5). It will serve no useful purpose to 
discuss these cases which turn upon the provisions of the particular 
statutes with which they deal I will only notice two cases upon 
which the parties respectively placed some reliance. On behalf of 
the respondent reliance was placed on the case of Galloway v. The 
Mayor and Commonalty of London, (1) where it was pointed out that 
there is a distinction between power given to a body of adventurers 
for a certain purpose (as for example the formation of a railway) 
and powers given to an existing public body such as the corporation 
of a city of making public improvements in its city, and that the 
powers thus entrusted to it for such a purpose will not be subject, 
as in the other case, to a strict and restrictive construction. But 
even such public bodies authorized to make large improvements 
cannot exercise their powers except for the purposes of the Act. It 
is to be borne in mind that in England statutes authorizing public 
bodies to acquire land compulsorily generally contain a schedule or 
a plan or a book of reference defining the land to be acquired. In 
the case of Gard v. The Cominissioners of Sewers of the City of 
London, (6) Kay J. in construing the statute 57 Geo. III C. XXIX. 
which empowered a public body to alter and widen the streets, and 
for that purpose to compulsorily acquire lands and houses which 
might be adjudged by them to prevent or obstruct such widening 

(1) (1266) L. R. 1 H. L. 34 (2) (1874) L. R. 17 Eq. 524. 

(3) (1899; 68 L, J. Ch. 102. (4) (1606) 1 Ch. 464, 

(5) (1899) 68 L, J. Ch. 344. (6) (1885) Ly В, 28 Ch. Р, 486. 
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or alteration, after stating that the Commissioners (in that case) were Сти. 
а body like Ње Corporation of London in the case of Galloway v. 1917. 
The Corporation of London (1) “armed with powers for the purpose 
of making improvements in this great city ; and that it is part of the LA 
: А е n Trustees for the 
* scheme of the Act that they may take, in carrying it out at sometime, — Improvement of 
more land than is actually wanted for the physical purpose of Calcutta, 
widening the streets, and therefore the Court will deal very liberally W. R. .Chatterjea, J. 
with them, will give a most wide interpretation to, and will not inter- ZEE 
fere with their powers although it may appear that they are taking а 
more lands than will be wanted for the actual widening, and intend- 
ing, all'along, to sell the portion which they will not use for that 
purpose, and by the sale to raise money to enable them to earry out 
the purposes of the Act observed as follows—"'I was referred to the ' 
96th section of the Act, to show that they have the power, subject 
, to the right of pre-emption, of selling any land which, they may have 
taken and which they really do not want for the purpose of widening 
the streets, and that the moneys which they obtained from such a 
sale may be used for the purposes of the Act, and it was urged that 
this is within the case of Galloway v. Corporation of London, (1). 
Now there ‘is a very wide distinction b2tween this and the case of 
Galloway v. Corporation of London; (т). Та that case the $ 
lands which were to be taken were all put in a 'schedule 
to the Act; they were actually defined by boundaries and 
quantities, and the words of the Act werz that they might take all 
those lands, which not only shewed the extent to which they were 
to go, but placed a limit within the four corners of the Act, upon 
the quantity of land which they were to take. There is nothing of 
that kind in this statute. It contains no schedule. There is no 
limit whatever upon the lands which are to be taken, save such ag 
is comprised in the' words which I have read, and that makes 
'an enormous difference between the two cases. Suppose, for 
example, that the Commissioners were to desire to widen one of 
the main thoroughfares of London—the whole of Fleet Street 
or one of the great arteries of London, or so much as came 
within their jurisdiction—and to say "We will take lands on 
both sides of the street," if the argument be right, they could adjudge 
that every house and every piece of vacant land on both sides 
of the street obstructed it, however wide these might be, and 
they might take the whole of every such house and piece of 
land. Suppose the street passed the Bank of England, they might, 


if they thought fit, take the whole of the Bank, although they might 
(т) (18661 L,R. 1H. 1, 34. 
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only want two feet of it for the purposes of widening the street. 


Suppose there. was a large frontage of land, a quarter of an acre, іп. 


the city of London vacant, with no building upon it, then although 
they might only want a yard of such frontage they might if they 
chose, take the whole, according to the argument. That would 
be giving a very much greater power to the Commissioners having 
the control of pavements than was given in Galloway v. Corporation 
of London (1) and that is a distinction between the two cases which 
would make me hesitate very much indeed before I could hold 
that under the Acts such bodies as the Commissioners are entitled 
to such power às that. In the Court of appeal (which affirmed 
the decision of Kay J.) Baggallay L. J. referringto Galloway's case(x) 
observed “The circumstances in that case as has been pointed out 


in Thomas v. Daw (a) were very different. In that case the corpo- 


ration were not merely authorised to take what they might adjudge 
to be necessary for the purpose of improvement they were about 
to effect, but lands were specified in the schedule to the Act of 
Parliament and power to deal with them was given by the Act to 
the corporation.” I have quoted the observations of Kay J. at 
length, for the purpose of showing that there is a wide distinction 
between a statute in which the legislature has expressly defined the 
lands to be acquired, and a case like the present where the lands 
are not defined in the Act and a public body have been given power 
to acquire land only for the purposes of the Act. The scheme when 
framed under section 42(а) of the Calcutta Improvement Act would 
define the area out of which the acquisition is to be made, but the 
area is not defined by the statute itself’ The Board may framea 
scheme of improvement either under section 36 or section 39 for 
such area as they may think fit, and if the respondents’ contention 
is correct they can include any land within the scheme they think 
proper, with the deliberate object of recoupment and then acquire 
any such land for the purposes of recoupment. Thatis a power 
wholly different from the power to acquire land for purpose of 
recoupment within an area defined by the statute itself. 

It is said that the principle of recoupment is well known in this 


‘country, and reference is made to the Calcutta Municipal Act, and 


the Bombay City Improvement Act, though the word ‘recoupment’ 
is not expressly used in any Act. But whether any statute gives the 
power or not depends upon the construction of the particular statute, 
and the-intention must be gathered from the language used in the 
particular statute. With regard to the Acts referred to above, 


(1) (1866) Le К. т. П, L. 34 (а) (1866) L. R.*2 Ch. App. І. 
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however, it may be observed, that in the first place it does not appear 
that the question whether the public body concerned has the power 
of acquiring land for the purpose of recoupment has ever been 
raised or decided. In the next place the words used in those Acts 
are different from those used in the Calcutta Improvement Act, 
Section 357 (т) of the Calcutta Municipal Act III of 1899 after 
providing, for the acquisition of any land “required for the purpose 
of widening, extending or otherwise improving any public street and 
the buildings if any Standing upon such land” provides in sub-sec- 
tion (а) forthe acquisition of any lands in addition to those 
mentioned in sub-section (r) outside the proposed street 
alignment with the building thereupon, which the corporation may 
in the exercise of any of the powers conferred by sub-section (1) 
consider it expedient to acquire. It is to be noted that whereas 
under section 42 (а) of the Calcutta Improvement Act, in order to 
enable the Board to acquire any land in the area comprised in the 
scheme it is necessary that the land must in their opinion be “ affected 
by the execution of the scheme,” section 357 (2) of the Calcutta Muni- 
cipal Act empowers the corporation to acquire any land outside the 
street alignment which it may consider expedient to do so, in exercise 
of the powers conferred by sub-section (1) of that section. Section 
25 of the Bombay City Improvement Act (Bombay Act V of 1898) 
provides that improvement scheme which may exclude any part of 
the area in respect of which an official representation is made, or 
include any neighbouring land if the Board are of opinion that such 
exclusion or inclusion £s expedient, shall, within the limits of the area 
comprised in the scheme provide for the acquisition of any land 
which will in the opinion of the Board be necessary for or affected бу 
the execution of the scheme. Section 29 provides that on receipt of 
the sanction of the Government a declaration is to be notified under 
the signature of a secretary to Government stating the fact of such 
sanction, and that the land proposed to be acquired by the Board 
for the purposes of the scheme is required for a public purpose, 
and that the declaration shail be conclusive evidence that the land is 
needed for a public purpose and the Board shall thereupon proceed 
to execute the scheme. The publication of a notification under 
section 49 of the Calcutta Improvement Act, however, is conclusive 
evidence only of the fact that the scheme has been duly framed and 
sanctioned. However that may be, as I have said already, one 
Act cannot be construed with reference to the provisions of another 
Act. The question whether the Calcutta Improvement Act gives 
power to the-Board of compulsory acquisition of land for the pur- 
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poses of recoupment, must be determined with reference to the 
provisions of that Act. 

The Calcutta Municiipal Act gives wider powers to the corpora- 
tion than those given to the Board by the Calcutta Improvement 
Act, But it may be pointed out that when land is acquired under 
the Calcutta Municipal Act, the market value of the land or build- 
ing under section 557(4) of that Act shall, until the contrary is 
shown, be presumed for the purposes of the clausb, frst of sub- 
section (т) of section 23, to be twenty-five times the annual value bf 
the property as entered in the assessment book prescribed by the 
Act, and when land is acquired under the Land Acquisition Act the 


/ owner is entitled to the x5 per cent. statutory compensation in addi- 


tion to the market value of the land. Under the Calcutta Improve- 
ment Act there is no such presum tion, nor is the owner entitled to 
any statutory compensation. 

Chapter V and VI of the Act relates to. taxation and finances. 
In addition to the duty on transfer of property, terminal tax on 
passengers and customs duty on jute there is provision for muni- 
cipal contributions and section 89 gives the Board the power to 
borrow any sum necessary for the purpose of meeting expenditure 
debitable to the capital account under section 123. Section r23 
lays down that the money credited to the capital account shall be 
held by the Board in trust and shall be applied to (among others) 
meeting all costs of framing and executing improvement schemes 
and rehousing schemes, and meeting the costs of acquiring land for 
carrying out any of the purposes of the Act. If the acquisition of 
land for the purpose of recoupment was intended to be one of the 
means for carrying out the objects of the'Act (and the intention 
must be determined as expressed in the provisions of the Act) the 
legislature would have expressed it in clear language so as to put 
it beyond reasonable doubt, as it has done in the case of other 
means for carrying out the objects ofthe Act,and would not have 
left it to be spelt out of section 42(a) or 78 of the Act. 

The order of reference to the Full Bench refers also to section 
8r ofthe Act. Butthatsection comes into operation only when 
land has been acquired by, or vested in, the Board. Where land 
has been acquired by or vested in the Board properly, or in cases 
properly coming under section 78, the Board have the power of 
disposal of such lands, or of requiring the owner to pay for abandon- 
ment as the case may be, and disposal of every land vested in the 
Board may not result in profit But as already explained that 
is very different’ from including land in а scheme (which is 
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neither required for nor affected by the scheme) with the deli- Civil. 
berate object of acquiring it for the purpose of recoupment. _ 1917. 
I have the misfortune to differ from the majority of the Full Mani Lall 


Bench, but after an anxions consideration of the provisions of the v. 

Act, Тат unable to hold that the case of Zrustees for the Improve- үлек не 
ment of Calcutta v. Chandra Kania Ghose(1), in so far аз it holds Calcutta, 
that the Act V of тот B C. does dot,authorise the Board of м p, Chatterjea, J. 
Trustees to acquire lands compulsorily for the purpose of recoupment 

was wrongly decided, and I would accordingly answer the question 

referred, in the affirmative. 

Teunon, J :—This reference arises out of the proposed acquisi- . 
tion by the Board of Trustees for the Improvement of Calcutta of 
a plot of vacant land, being premises known as No ro, Halliday 
Street. 

It appears that the Board of Trustees have decided to make or 
open out in the northern part of Calcutta a main thoroughíare 
ѕрокеп of as a Central Avenue, and that the making of this avenue 
involves the widening of the street known as Halliday Street. With 
this chief object in view, and in pursuance of a resolution in terms 
of section 39, clause (2), of the Calcutta Improvement Act, 1911, the 
Trustees have framed their scheme No. VITA. in the manner 
contemplated in sections 39 to 42 of the Act. The scheme has been 
duly published as required by sections 43 to 45 and, on submission, 
in accordance with the provisions of section 47, has been sanctioned 
by Government under section 48. 

Thescheme thus sanctioned comprises a considerable area and 
provides, ле» alia, for the acquisition of a part of such area includ- 
ing premises No. 10, The said premises are said to measure a 
bighas 15 cottahs, and ‘though a small portion is required for the 
widening of the Street, 4 е, for rounding off the corners at the 
junction of Halliday Street with 2 side streets, the major portion 
'avowedly has been included within the area of acquisition under 
the provisions of section 42(2), as land which, in the opinion of the 
Board, will be affected by the execution of the scheme. In other 
words, in the opinion of the Board, by the widening of Halliday 
Street, this land will be enhanced in value, and in ŝo far as it is not 
within the.street alignment and so required, м is {о Бе taken for 
purposes of recoupment. 

The owner, one Mani LalSingh, accordingly brought his suit 
substantially to restrain the Trustees from acquiring the said major 
portion falling outside the street alignment on the ground that 


(1) (1916) L 1. R. 44 Calc. 219 3 24 C, І. J. 246. 
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acquisition for purposes of recoupment is not within their statutory 
powers. On the ryth day,of July 1916, the question thus arising 
was decided against the plaintiff by Greaves J. sitting in the exercise 
of the Original Civil Jurisdiction of this Court. 

Meanwhile in the case of Zhe Trustees for the Improvement of 
Calcutta v. Chandra Kanta Ghose (1), the same question had arisen 
intrespect of premises No. 40/10 Chaulpati Road which lie within the 
District of the 24-Pargunnahs and outside the limits of the Original 
Civil Jurisdiction. In that case the question was decided in favour 
of the plaintiff and against the Trustees by the Subordinate Judge 
of the 24-Pergunnahs, and, on appeal by the Trustees, on the 22nd 
of August 1916, his decision was affirmed by the Divisional Bench. 

Against the decision of Greaves J. the plaintiff Mani Lal Singh 
next appealed, and the learned Judges constituting the Bench before 
which this appeal came, finding themselves in disagreement with 
the decision of the 22nd August 1916, have consequently referred 
to the Full Bench, the question which may be stated in effect as 
follows, namely, ‘whether the case of the Zyzustees for the Improve- 
ment of Caltutta v. Chandra Kanta Ghose (1), in so far as it holds 
that Bengal Act V of torr does not authorise the Board of Trustees 
to acquire land compulsorily for purposes of recoupment, was rightly 
decided.” N | 

in. the case of Chandra Ката Ghose (т), the premises 40/10 
Chaulpati Road lay wholly outside and some 55 feet. away from the 
street alignment there proposed. In the case of Mani Lal Singh, 
as 1 have already pointed out, a small portion of the area or premises 
proposed to be acquired falls within, and the major portion without, 
the proposed street alignment. At the hearing of this reference it 
was consequently suggested, though, as it appeared to me, іп а half- 
hearted manner, that on the facts the two cases should be distinguished 
and that the reference to the Full Bench was therefore unnecessary 
and incompetent To this contention I am unable to accede. Аз 
regards the major portion of the premises in question, the portion 
falling outside the proposed street alignment, the Divisional Bench 
making the reference found themselves, as I understand, unable to 
distinguish between the case before them and the case of Chandra 
Kanta Ghose (1). In my opinion, in so far as that area is concerned, 
the two cases cannot be distinguished, and the question referred 
should therefore be answered. ' 

The decision of that question :depends, in my opinion, on the 
construction to be-placed on section 42, clause (а), of the Act, 


(1) 1916) I. L, R. 44 Calc. 219; 24 C. L. J. 246. 


e 
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which reads thus—''Any improvement scheme may provide for (a) 
the acquisition by the Board of any land, in the area comprised in 
the scheme, which will, in their opinion, be affected by the execution 
of the scheme.” i 

The argument before us has been somewhat discursive, but the 
considerations advanced, in support of the plaintiffs contention that 
section 42, clause (а), should not be construed as authorising 
acquisition for purposes of recoupment, may be summarised as 
follows :—In the preamble, and again in chapter V dealing with 
taxation, thére is no reference or no specific reference to recoup- 
ment: Inother Acts, in which acquisition by local authorities for 
purposes of recoupment is authorised, for instance in the Calcutta 
Municipal Act, r899, section 357, and in the recent Town Planning 
Act of the Imperial Parliament, we find express reference to 
“expediency” ог to “increase in value": Inasmuch as the Act is 


one which gives large powers of interference with private rights, its Í 


provisions should be strictly construed: In construing the words 
[section 42 (a)] “affected by the execution of the scheme” we should 
be guided by the decisions of the Courts in England under the 
Lands Clauses Consolidation Actin the case of lands “injuriously 
affected by the execution” of the authorised “works” or “under- 
taking,” and we should further have regard to the analogy afforded 
by the sixth clause of section 24 of the Land Acquisition Act, I of 
1894. Lastly, it is contended that section 78 of the Improvement 
Act, regarded by the referring Judges as embodying a distinct 


_ reference to, and therefore as of special importance in construing 


section 42 (a) should itself be construed ay referring merely to 
lands which, for some or other cause, for example by reason of some 
mistake or some alteration in the original scheme, have become 
“superfluous” or surplus lands: ° 
For these reasons, itis contended, we should construe the word 
“affected” as having no reference to value but ab implying some 
"physical interference resulting in either a decrease or an increase 
in the rights which the owner of the land іп question is entitled to 
exercise in connection therewith. In this view we should, therefore, 


* hold that recoupment is not a purpose for which, under section 69 


of the Act, the Board may, with the sanction of the Local Govern- 
ment, acquire land under}:the provisions of the Land Acquisition 
Асі 

То Һе argument based оп Ше omissions from the chapter on 
Taxation and from the preamble, on the use of other language in 
other enactments, and, on the sixth clause of section 24 of the Land 
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Acquisition Act, 1 am unable to attach importance. А provision for 


recoupment is not a form of taxation. In the preamble the main 
object of the Act, namely, “the making of provision for the improve- 
ment and expansion of Calcutta" is set out. There is no exhaustive 
enumeration of the ways or methods in which, far less of the means 
whereby the end in view isto be attained, and it cannot be said 
by reference to the preamble alone that power to secure to the 
Trustees the improved value, or part of the improved value, resulting 
from their expenditure of public funds, is not one of "the special 
powers" with which they may be invested. In any case the opera- 
tive provisions of the Act are not to be controlled or restricted by 
the preamblé. ` 

No doubt when їп ап enactment authorising public bodies to 
execute improvements and to acquire the lands necessary for the 
same we find that they are further authorised to take such additional 
lands as "they may think it expedient to take", or such lands as in 
their opinion will be “increased in value" by the improvements made, 
it becomes clear that in such enactment the legislature has recognised 


and embodied the principle of recoupment. But no stereotyped , 


form for the conferment of this power of acquisition for purposes of 
reimbursement has yet been evolved, and the question is whether 
by the language used in the enactment under consideration that 
power hás been given. 

Similarly the analogy afforded by the sixth clause of section 24 
ofthe Land Acquisition Act does not appear to me to assist the 
appellant. In the Improvement Act the plans, schedules and books 
of reference required . by English statutes, are replaced by a descrip- 
tion of the area "comprised in the scheme.” Such scheme is framed 
in the first instance by the Board, after consideration of objections 
and representations, is submitted» with plans and full particulars to 
Government for approval, and is finally sanctioned, if approved, by 
Government. The area fixed and sanctioned as “the area comprised 
in the scheme” may be said to correspond with the “lands delineated 


, on the plans” in England. The Board must provide [section 41 (a)] 


for the acquisition of all lands falling within that area and “required 
for the actual execution of the scheme,” that is, I take it, for the 
construction of the proposed improvements. As in England the 
promoters may, if so empowered by the Act, take all "the lands 
delineated on the plans,” so bere the Board [section 42 (а)] may 
take the whole or any part of the remaining area comprised in the 
scheme if, in their opinion, such whole or part “will be affected by 
the execution of the scheme,” that is, by the proposed ‚improvements 
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when executed or completed. No doubt the sixth clause of section 
24 0f the Land Acquisition Act has not been modified by the 
provisions of this Act, but the clause embodies merely a principle of 
valuation, and the "other land" referred to therein must, in cases 
such as the present, belands outside the area comprised in the 
scheme, orland which, though within that area, the Board does not 
propose to acquire. ^ 

It is then said that in Acts authorising the taking of private pro- 
perty doubtful provisions should be construed in favour of the land 
owner. But the cases of Galloway v. London Corporation (1), Quinton 
v. Bristol Corporation (2), and Rolls v. London School Board (3), 
would seem to be authority for holding that to public bodies 
acting for the public benefit the principle above enunciated is not to 
be applied so strictly as in the case of companies seeking their private 
profit. However that may be, the question, to use the language of 
Chief Justice Erle is, what meaning and intention “is conveyed to 
the rational mind” by the words used in the present Act. 

The argument based on the Lands Clauses Consolidation Act, 
and on the meaning placed by the Courts in England on the words 
“injuriously affected by the execution of the work” in the said Act 
is possibly the one on which, on behalf of the appellants, has been 
laid most stress. 

The argument is two-fold. Inthe first place it is said that the 
words “by the execution. of the scheme” restrict the Board of 
Trustees and the Court to the effect produced by the acquisition of 
the lands required for the actual execution of the work, that is, in 
this case, for the construction of the widened thoroughfare. We 
may not, it is said, take into consideration the use to which the 
land so required is fo be put. This branch of the argument appears 
to be based partly on the analogy afforded by the sth and 6th 
Clauses of section 24 of the Land Acquisition Act and partly on the 
English decisions which, in the case of persons from whom no land 
is taken, limit compensation to damage caused by the construction 
ofthe undertaking, and exclude damages arising from the subse- 
quent authorised user. This branch of the argument is, in my 
opinion, fallacious. We are here dealing with an improvement 
scheme as a whole, and the prospective user, or the possibility of 
such user, is of the essence of the matter. 

The argument in its second Branch is, that we should give to the 


word “affected” in section 42, clause (a), the meaning: given in the 


(1) (18661 L. R. 1 IT, La 34. (2) (1874) L. К, 17 Eq. 524. 
• (3) (1884) 27 Ch. D. 639. 
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Lands Clauses Consolidation Act and in the decisions thereunder 
to the words “injuriously affected.” 

Tam not of opinion that the said Act and the cases cited are of 
any assistance to us. The Act and the cases, in so far as we are 
now concerned with them, deal only with damage sustained by , 
reason of ‘injurious affection,” and the title to, and assessment of 
compensation in respect thereof. A distinction is drawn between 
cases in which other lands of the claimant have been taken and cases 
in which no other lands of the same owner have been acquired. 
The rules or principles laid down as applicable in the two cases are 
not in all respects the same. No such distinction appears to be 
drawn in section 42 of the present Act. Moreover, the word used is 


- “affected,” not “injuriously affected." The omission of the word 


"injuriously" cannot be supposed to be otherwise than of intention. 
Indeed, the words “injuriously affected" were before the framers of 
this Act in the Land Acquisition Act under which proceedings for 
compulsory acquisition have to be taken. I am, therefore, unable 
to assign to the word "affected" now under consideration the mean- 
ing or meanings that have been placed upon the words "injuriously 
affected" in the Lands Clauses Consolidation Act. 

Indeed, as ‘has been affirmed by the learned Judges who decided 
the case of Chandra Kanta Ghose (1), the word “affected,” as used 
in section 42, sub-clause (a), of the Improvement Act, is not a ‘word 
of ar? to which a technical meaning must be given. It must be 
construed in its ordinary acceptations, and with reference to the 
context. When that is recognized, its interpretation in the present 
case.does not to my mind present much difficulty, Land upon 
which an effect of some sort or kind has been produced, whether for 
the better or for the worse, would seem to have been “affected.” 
If by the widening of Halliday Street, and the consequent improve- 
ment in means of access and in other amenities, these lands will, 
in the opinion of the Board, be appreciated in value, the Board is 
іп my judgment entitled to say that these lands “will in their 
opinion be affected by the execution of the scheme.” 

In this conclusion I am fortified by the provisions contained in 
section 78 of the Act, and with all respect I am unable to agree 
with Greaves J, in attaching no importance to that section. The 
section provides in substance that on application by the owner and 
on payment by him of a sum ‘to be fixed by the Board’, that is a 
sum arrived at apparently by a process of negotiation or ‘ haggling,’ 
the Board shall abandon the proceedings for the compulsory acqui- 


(1) (1916) L. LR. 44 Cale. 219 3 24 C. L. J. 246. 
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sition of any land, not being land required for the execution of the 
scheme. The appellant contends that this section should te con- 
strued as dealing only with land which, for any reason, has become 
‘superfluous.’ Any guch construction appears to me to be strained 
and unnatural. The applications have in fact to ba made ata time 
when in ordinary course it could not ba predicated that any land 
originally ‘required’ had bacoms superfluous. The words “ required 
for the execution of the scheme” appear clearly to refer to section 
41, clause(a), and the lands that may be dealt with under this 
section are the additional lands which the Board had proposed to 
acquire as being lands “affected” within the meaning of section 42, 
clause (a). In other words, if in respect-of such lands the Board 
and the owner can arrive at an agreement as to the measure of the 
“affection” or appreciation, the Board, instead of completing the 
acquisition and dealing with the lands thereafter under the provi- 
sions of section 81, may realise forthwith ithe improved value, or 
a reasonable share in the improved value, resulting or likely to 
result from their expenditure. Itis contended that the provisions 
of section 8o, which render the land, in respect of which such pay- 
ment has been made, liable to inclusion in subsequent improve- 
ment schemes, militate against the construction which I place on 
section 78. І am unable to agree. In any such subsequent scheme, 
the value determined by the first scheme becomes the starting point, 
and there is nothing inequitable in including the land in the second, 
whether by reason of its being required for, or by reason of its 
being still further appreciated in value by, such second scheme. 

In conclusion, I should say that the equity of the principle which 
requires contribution from private owners in respect of an increase 
in the value of their properties resulting from improvements effected 
out of public funds, has now long been recognised. Such contribu- 
tion may be obtained by the imposition of a ,‘‘betterment” or 
“improvement” charge ; or of a “frontage rate," or by the method 
of recoupment. It would indeed have been matter of surprise if in 
an Act passed in the year 1911 in order to the carrying out of large 
measures of town improvement, the legislature had omitted to secure 
any portion of the improved value “ in ease of the burden upon the 
rate-payers." In this Act we find no indication of frontage rates 
orimprovement charges. We might, therefore, reasonably expect 
to find recognition of the system of recoupment. That system may 
in practice result in heart-burning as between A whose land has 
been included in the acquisition area and his neighbour B whose 
land has been left out. Doubtless it is this result which has led to 
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s 
the charges levelled against the system, and against this Act if 
construed as sanctioning the system, namely, that it is arbitrary, 
unjust, authorises confiscation and the levy of blackmail, and leads 
or may lead to oppression. There may be particular instances of 
hardship, but as between the private owner and the general body 
of rate-payers or tax-payers the method, in my opinion, is essentially 
just, Further, in the Act, against the abuse or misuse of the powers 
conferred, ample safeguards have been provided. I am not, how- 
ever, to be understood as saying that these considerations have 
weighed with me in construing the Act, 

In my judgment, in sections 42, 78 and 8r of the Act, clear and 
plain provision has been made for the taking of additional or excess 
lands for the purpose of securing to the rate-payers, or their re- 
presentatives the Board of Trustees, the increase in value or part 
of the increase in value resulting, or likely to result, from the im- 
provements effected. It follows that the acquisition of such lands 
is in furtherance of the objects of the Act, and that under section 
69 the Board may with the previous sanction of the Local Govern- 
ment acquire such lands under the provisions of the Land Acqui- 
tion Act, 1894. 

In this view the answer to the question referred to the Full 
Bench, in my opinion, should be in the negative. 


Richardson, J.—The clause on which the answer to this refer- 
ence mainly depends is contained in an Act of гот for the improve- 
ment and expansion of Calcutta in various ways involving the acqui- 
sition of land either by agreement or, subject to the payment of com- 
pensation to the owner, by compulsion, The machinery set up is 
a Board of Trustees, invested with special powers for carrying out 
the objects of the Act. The full nameof the Boardis “The Trustees 
for the Improvement of Calcutta” (section 3). The short name, 
which is generallytused, is “the Board” [section 2 (c)]. Chapter II 
relates to the constitution of the Board and cognate matters. The 
principal function of the Board is to prepare and execute “improve 
ment schemes” and “rehousing schemes,” which are dealt with in 
chapter III. Ву definition (section 2) the term “improvement 
scheme" means a general improvement scheme or a street scheme, 
or both." Chapter IV headed “ acquisition and disposal of land" 
includes four sections with some bearing on the matter in hand. 
They are sections 68 and 69 and sections 78 and 8r. The remain- 
ing chapters have little relevancy. Their headings are chapter V, 
"Taxation, chapter VI “Finance,” chapter VII “Rules” and 
chapter VIII “Supplemental Provisions." There is also a schedule 
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which, in conjunction with section 71, modifies in some particulars 
the Land Acquisition Act, 1894. Land is compulsorily acquired 
under the provisions of the latter Act as modified. 

Chapter III which includes the disputed clause [section 42 (a)] is 
the most important in the Act, It forms the constructive part to which 
the rest of. the Act is subordinate. Sections 36 and 39 indicate the 
conditions under which the Board are empowered to frame “general 
improvement schemes” and “street schemes.” Тһе next few sections 
apply to improvement schemes generally. Section 41 indicates what 
an "improvement scheme" must comprise and section 42 what it 
may comprise. When such a scheme has been framed, provision 
is made (а) for its publication in the Government Gazette and in 
local newspapers “with a statement of the period within which 
objections will be received" (section 43), (2) for notice to the Chair- 
man of the corporation in case the corporation may think fit to 
make any representation with regard to the scheme, and (0) for 
service of notice individually on the owners and occupiers of land 
"which the Board propose to acquire in executing the scheme." 
The notice to an owner or occupier shall, xer айа, “require such 
person, if he dissents from such acquisition, to state his reasons in 
writing within a period of sixty days" [section 45 (4)]. By section 47 
the Board is required to consider all objections, representations and 
statements of dissent received under the preceding sections and to 
hear all persons making them who may desire to be heard. By the 
same section, when the prescribed procedure has been followed, the 
Board may either abandon the scheme or submit itto the Local 
Government for sanction. If sanction is applied for and granted, 
then, by section 49, the fact is to be announced by notification and 
“the Board shall forthwith proceed to execute the scheme.” Section 
50 makes provision for the alteration of a sanctioned improvement 
scheme before it has been carried into execution. The rest of the 
chapter need not be further noticed. 

As Mr. Das argued, clause (a) of section 42 must clearly be read 


with clause (a) of section 41. "There are two categories of land, land 


required for the execution of the scheme, for the acquisition of which 
provision must be made in the plans, and land affected by the execu- 
tion of the schemes for the acquisition. of which provision may be 
made. The controversy relates to the words “affected by the execu- 
tion of the scheme" and the extent or nature of the discretionary 
power which the clause confers. The words are no doubt wide and 
general and, because of their generality, may seem subject to possible 
limitation, should the context require it. ` 


, 55 


CIVIL 


* 1917. 
—— 
Mani Lall 
v, 
Trustees for the 
Improvement of 
Calcutta, 


Richardson, J. 


CIVIL 


1917. 
MÀ 
Mani Lall 
T. 
Trustees for. the 
Improvement of 
Calentta. 


Richardson, J. 


THE CALCUTTA LAW JOURNAL, [Vor XXVII. 


There is no presumption, however, that general words are not 
used in a general sense. The presumption is the other way. The 
general гше for the construction of statutes is that the legislature 
means what it says. The words best declare the intention: Sussex 
Peerage case (1). But owing perhaps to the imperfection of language 
as an instrument, or to the fact that language is sometimes misused 
even in legislative enactments, it may not always be easy to say what 
the meaning is. The language may be doubtful or ambiguous, The 
Courts may have a choice between different possible constructions, 
and in such cases there may be subsidiary rules or principles more or 
less controlling the choice according to the nature of the subject 


“matter, whether the Act is penal or remedial and so forth, Beyond 


that there is more delicate ground where the strict literal meaning 
would lead to a result so absurd as to be irrational, and it may be 
found possible to modify the meaning so as to avoid that result. 

These observations merely echo what has been so bften and so 
forcibly laid down by Judges of the highest authority in England—never 
perhaps more forcibly than in the case relating to the Trade Disputes 
Act, 1906 : Vacher & Sons v. London Society of Compositors (2). In 
another case in the same volume : [Znland Revenue Commissioners v. 
Herbert (3)]. Lord Haldane restates the law, with particular application 
to legislation of & novel kind, in a passage which I veuture to quote : 

"In appoaching the controversy as to the meaning of these 
sections, I think it worth while to recall a principle which must always 
be borne in mind in construing Acts of Parliament, and particularly 
legislation of a novel kind. The duty of a Court of law is simply 
to take the statute it has to construe as it stands, and to construe 
its words according to their natural significance. While reference 
may be made to the state of the law, and the material facts and 
events with which it is apparent that Parliament was dealing, it is 
not admissible to speculate on the probable opinions and motives of 
those who framed the legislation, excepting in so far as these appear 
from the language of the statute. That language must indeed be 
read as a whole. If the clearly expressed scheme of the Act 
requires it, particular expressions may have to be read in a sense 
which would not be the natural one if they could be taken by them- . 
selves. But subject to this the words used must be given their 
natural meaning, unless, to do so would lead to a result which is so 
absurd, that it cannot be supposed, in the absence of expressions 
which are wholly unambiguous, to have been contemplated." 

(1) (1844) 11 cl. & Е, 85. (2) І. К. (1913) А. C. 107. 

(3) І. К. (1913) А. С, 326. Я а 
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' Now if that be the spirit in which a question of-this nature, should 
be approached, it seems desirable to determine the ordinary and 
natural meaning of the words used i the clause before us before 
considering whether by any legitimate process of construction those 
words can or should be made to yield some othet meaning. 


In the first place the only limitation, imposed by the clause itself, 
on the locality of the land affected, is that the land must bg in the 
area comprised in an improvement scheme which has been sub- 
jected, or laid open, to the fire of criticism which the Act allows and 
invites. 

Then as to the word “affected”, “affect” in its primary or dic- 
tionary sense is an extensive but colourless word. But it is а word 
which easily takes colour from the context in which itis used. 
According to the context, it may mean affect in one way or the other, 
for the worse, or for the better. It may be that it often has the 
secondary sense of affecting adversely. An illustration will be 
found in the third paragraph of the preamble. An Act which 
affects a previous Act is an Act which alters or is inconsistent with 
the previous Act. ] 

In the present context, the schéme is an improvement scheme. 
The full phrase is “land affected by the execution of the improvement 
scheme." 'To my mind at any rate that suggests land affected for 
the better ; and in my opinion, though the words may be wide 
enough to include land prejudicially affected, should the Board 
choose to acquire such land, they specially include and signify land 
beneficially affected. 

As to the words “by the execution of the scheme,” which qualify 


> the word affected, I cannot doubt that they naturally and obviously 


refer not only to the period of construction but also to the period 
immediately follbwing when the improvement scheme is completed 
and inoperation “and a going concern" :: Zarding v. Board of Land ё 
Works (1). Mr. Mitter suggested that "the execution of the scheme" 
must mean the same in section 42 (а) as'in section 41 (a). But 
the two expressions “reguired for the execution of the scheme" and 
“affected dy the execution of the scheme” must each be construed as 
a whole. 

It follows then that, in my opinion, the whole clause is wide 
enough to embrace a discretionary power, on the part of the Board, 
in framing an improvement scheme, to make provision for the 
acquisition of land in the area specified, which will, in their opinion, 


(1) (1886) L. К. 11 A. C. 298 (211) 
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be beneficially affeéted by the execution of the scheme as an accom- 
plished fact. = 

. If that be во, provision máy clearly Бе шайе for the acquisition 
of land for purposes of recoupment. It is said, that introduces a 
novel power to which the Act makes no express,reference. But if 
the power comes within the ambit of the phraseology, the criticism 
is at best inconclusive. No one denies the generality of the words 
and it is the function of general words to include things not specially 
named. The source of the words appears to be the similar but not 
in all respects, identical Act in force in Bombay, (Bombay Act IV of 
1898) though counsel was stopped by the Court from arguing that 
what may have been done in Bombay under that Act was of any 
assistance in interpreting the Calcutta Act. The clause in the 
Calcutta Act fills a prominent place and means something. As it 
stands, there is no restriction on the purposes which the Board may 
have in view in exercising their descretion. The purpose of recoup- 
ment is not excluded. Undoubtedly the power to'acquire land for 
that purpose is a large power, but that fact by itself is not a sufficient 
reason for limiting and cutting down general words, still less'for 
putting in words which are not there. 

The construction of the disputed clause thus arrived at, while it 
conflicts with nothing in the preamble or any other part of the Act, 
seems to me supported and confirmed by the provisions of section 
78 and section 81. 

The preamble even if it controls the enacting provisions, whicb 
it does not, creátes no difficulty. Recoupment may not be directly a 
method of improvement on the same plane with the method specified 


‘in the first paragraph, but indirectly it may be a method of great, , 


and possibly indispensable, service. The power to acquire land 

for that purpose may easily, without straining the language at all, 

be included among the special powers with which the second para- 

graph contemplated that the Board should be armed “for carrying 
out the objects of this Act,” 

Whatever may be the true construction of ‘the disputed clause, 
sections 68 and 69 can present no difficulty. They give a merely 
subsidiary power to acquire land just as sections 24 and 25 give 
the subsidiary .powers of making contracts and spending money, 
and these subsidiary powers are conferred in order that improve- 
ment schemes (whatever they may mere) and rehousing schemes 
may be carried out. 


Under section 69 the power to acquire land compulsorily is 
given in the wide terms used in sections 24 and 25,” “for carrying 
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out any of the purposes of the Act" If that is a limitation, it is a 
limitation so wide in its extent, that if not expressed it would have 
to be understood. Anything which the Act permits or directs to 
be done will come within the phrase. Improvement schemes "which 
the Board shall forthwith proceed to execute" are within it, and as 
regards acquisition there is no difference between land included 
under section 41 (a) and “affected” land (whatever the expression 
means) included under section 42 (а). Land of both kinds is acqtiired 
for carrying out one or other of the purposes of the Act and may 
for that reason be acquired either by agreement or compulsorily. 
Itissaid section 68 does not mention the purposes of the Act but 
empowers acquisition by agreement of "any land which the Board 
are authorised to acquire.” Possibly those words were employed so 
as to include not only all the lands which may be acquired compul- 
sorily under section 69, but also land which under clause (4) of 
section 50 may be acquired by agreement but not—without the 
formalities attendant on framing a scheme by compulsion. Hoy- 
ever that may be, section 68 cannot authorize the acquisition, even 
by agreement, of any land for carrying out some purpose which is 


. not a purpose of the Act, The suggestion that “affected” land 


included in & framed and sanctioned scheme may be acquired by 
agreement under section 68 but not by compulsion under section 
69 seems to be unfounded. 

Section 78, with which must be read section 13 of the schedule, 
provides for the abandonment (in consideration of a special payment) 
of the acquisition of land, the acquisition of which has been sanc- 


* tioned, in connection with some improvement scherhe, but "which 


.is not required for the execution of the scheme." These words read 


with sections 4r (а) and 42 (a) seem to point to land entered for 
acquisition in & sanctioned improvement scheme not as land 
“required for the execution of the scheme" under section 41 (a) but 
asland not required but “affected” under section 42(a). Section 
78 seems to pre-suppose that persons interested will know from the 


. outset, or as soon as a scheme is publised, what lands are “required” 


and what lands are "not required." This they will do if land ‘not 


_ required," signifies or includes “affected” land. 


It is suggested that the section refers to land which is not 
required for carrying out a scheme because of some alteration made 
under section со, , But apart from the result of this interpretation to 
which I shall presently advert, the special provisions of section 78 
seem too elaborate to be adequately accounted for in that way, 
inasmuch as it cannot be predicted that alterations will be numerous 
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or important, Moreover, if it is the interest of the Board to with- 
draw from the acquisition of any land, the withdrawal will pre- 
sumably take place at their own initiative under section 48 of the 
Land Acquisition Act. No owner is compelled to make an applica- 
‘tion under section 78 of the principal Act, and if he knew that the 
Board meant to withdraw he would probably refrain from doing so 
in order to escape from the special payment and in order to obtain 
any damages to which he might be entitled under section 48 of the 
Land Acquisition Act, и 


After land has. been acquired or the title has vested, the Board 
may proceed under section 81, and this applies to all land—includ- 
ing affected land—which comes into the hands of the Board and is 
not required for the actual execution of a scheme. 


Now if "affected" land includes land beneficially affected, acquir- 
ed for purposes of recoupment, it will appear that such land might 
well be the special object of the powers conferred by these two 
sections. 


If the relevant provisions be fairly construed, apart from any 
preconceptions as to what the legislature ought or ought not to have . 
done, they show, I think, with reasonable certainty, that the Board 
'were intended to have power to take land for purposes of recoup- 
ment and that section 78 and section 8r, particularly the pre-emp- 
tion clause, were enacted principally—though perhaps not wholly— 
for the benefit of the owners of such land. This construction leads 
to no inconsistency or repugnancy and givesthe Act as a whole a 
reasonable and'intelligible meaning. 


The reference to this Bench has been occasioned by а difference 
of opinion in the Court on a pure question of construction, and that 
being so and this Bench not being altogether unanimons, I state 
my own opinion with diffidence. I am not however led to alter 
that opinion by any merits apparent in the alternative construction 
of the disputed clause which is offered As Greaves J. has said, it 
all turns on the word “affected.” If the significant word “injurious- 


` 1y” be in effect prefixed and the expression “affected by the execu- 


tion of the scheme” be read as if it occurred in a section relating 
to the payment of damages and not in a section relating to the 
framing of an improvement scheme, the meaning so obtained is not 
the meaning of the words as they stand. This violent treatment 
of the clause seems to rest entirely on the series of English cases 
by which the true meaning of the words “injuriously affected by 
the execution of the works” in section: 68 of the Lands Clauses 
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Consolidation Act, 1845, was settled (Cripps on Compensation sth 
Edition p. 136). 

Accordihg to this view the only purpose of section 42 (a) was 
to enable the Board to acquire land, in respect of which they might 
otherwise have to pay damages for injurious affectionin cases in which 
such damages are claimable. But this is already partly provided for 
by clause (2) of section 49 of the Land Acquisition Act. "This view, 
again, involves the interpretation of sections 78 and 8: in the 
manner already touched upon, according to which they were design- 
ed to enable the Board to make a profit out of the abandoned parts 
of their various undertakings, or to finance themselves out of land 
entered in their plans through errors of calculation or judgment, 

The construction of section 42(а) on which this result depends 
does notappear to be admissible and the result itself compares 
unfavourably in point of probability with the result, so much can- 
vassed, of giving to the words their natural scope and effect. 

If an Act of this kind is to achieve its objects, the powers which 
must be taken are necessarily large and, iter alia, means must be 


furnished for raising the money required. At the present day there. 


сай be no initial improbability in finding in such an Act provision 
made for what is known 'as betterment, or for what is known as 
recoupment, Some such ‘provision, if it exists, need create no 
surprise. The principle underlying betterment and recoupment 
has received legislative recognition in various Acts and in many 
ways. In practice it may be difficult to combine contribution with 
equality of treatment. Inacase already referred to [Harding v. 


Board of Land and Works (1)], some violence was done to the strict 


grammatical meaning of the enactment there in question in order to 
prevent an inequality which might have extended to some land being 
taken without any compensation at all. It is one thing, however, to 
dertermine the true antecedent of a relative word like "such," and 
quite another thing to alter the language of the Act in the 
manner which is suggested as proper in the present casé. Our duty 
is to construe the Calcutta Actas it stands without entering into 
questions of policy and expediency further than the language 
necessitates. In that Act no attempt is made to frame an elaborate 
and possibly costly scheme of contribution. The method adopted 
isan extention of the power to take land compulsorily, and there is 
at least this to be said, thata man whose land is taken for purposes 
of recoupment is in no worse case than the man whose land is taken 
for the actual execution of a scheme. The former has the benefit 


(1) (1586) L? R, ПА, C. 208 (211). 
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of sections 78 and 81 and though it is a benefit at which he may look 
with somewhat jaundiced eyes and may be pardoned for so doing, 
there it is. Ы 

Hardship іп some degree may be inevitable in connection with 
any scheme or set of schemesinvolving the taking of land on a consi- 
derable scale in а great city. But the Act deprives no man of his 
property without compensation. The presumption that the legis- 
lature will not interfere with private rights without compensation is 
not in question. : 

Ido not know what the position is, but it is at least conceivable 
that without the aid of recoupment the operations of the Board 
entailing an expense commensurate with the size and importance 
of Calcutta, would come toa standstill, so that there would be no 
improvement and expansion of the city in the interest of the present 
and future geperations of citizens, and the Act would be a dead 
letter. If the construction of the Act is to depend on results, this 
consideration cannot be entirely neglected. 

In conclusion І may be permitted to emphasize that if the ' power 
in question is descretionary, the duty and responsibility of carrying 
out the provisions'of the Act and giving effect to the statutory purpose 
and directions are laid upon a Board of Trustees, specially constituted, 
and, that among other safeguards, the Act has been careful to ensure 
full publicity and full opportunity for the ventilation of objections 
to any improvement scheme which may’be proposed. 

' I should also add that as regards the preliminary objection to 
the hearing of this reference, I agree with what has been said by 
my brother Fletcher. So long as the judgment in Chandra Kanta's 
case (т) stands, the Board cannot, as I understand that judgment, 
acquire any land compulsorily for purposes of recoupment, 

In the circumstances, looking at the language and the objects of 
the Act, I am respectfully of opinion that, this power to acquire 
land for purposes of recoupment was within the contemplation of 
the legislature, { agree with Fletcher J. and cqncur in the answer 
which he proposes to give to the question referred. 

Chaudhuri, J—I think this reference to a Full Bench of this 
Court is competent, although one of the referring Judges considers 
the case of Chandra Kanta Ghose distinguishable to the extent that 
small portions of the land have been cut off in this case, whereas 
in that case no portion of the land was similarly treated, and another 
learned Judge may be said to have implied as much. The main 
question is whether the decision in Trustees for Improvement of 


(2) (1916) 24 C. L. J. 246. TE" ' 
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Calcutta v. Chaudra Ката Ghose (т), that the Calcutta Improve- 
ment Act V of 1911 B.C. does not allow the compulsory acquisi- 
tion of land for recoupment is good law .ог not, and the reference 
is properly before us. 
The question has been elaborately argued and radically the 
whole of the Act beginning from the preamble has been analysed 
and examined, but it seems to me that itis really a question as to 
the meaning of the word “affected” in section 42 of the Calcutta 
Improvement Act. Section 41 deals with matters which must be 
provided for in improvement schemes undef the Act and section 
42 with what:may be provided for. “Improvement scheme” їз 
defined in section 2 clause (/) as meaning a general improvement 
Scheme, or a street schefne, or both. Section 36 lays down when a 
general improvement scheme and section 39 when a street scheme 
may be framed. In this case we are concerned with a street scheme 
but sections 4r and 42 deal with improvement schemes generally 
and no separate provision has been made in the Act for acquisition 
of land in respect of street schemes whereas in the Bombay Act IV 
of 1898, acquisition of land necessary Jor or "affected" by the execution 
of a street scheme has been dealt with together, in section 31 clause 
(a) These axe dealt with separately in sections 41 and 42 of the 
Calcutta Act. The expression "affected" has apparently come from 
the Bombay Act, and although there is no express provision in the 
Bombay Act authorising recoupment, the same question has 
apparently not arisen under that Act. 
It is quite clear that section 42 provides for acquisition of land 
which is not covered by section 41, namely, of land other than that 
required for the execution of the scheme. It provides for the 
acquisition by the Board of any land in the area comprised in the 
' scheme which will in their opinion be affected by the ‘execution of. 
the scheme. The learned Judges in Chandra Kanta Ghose’s 
case (т) have said that "affected" is not a word of art, but of 
, ordinary English, capable of very large meaning, adopting the 
language of Wills J. іп Buckinghamshire Co. Ltd, v. Hart 
Jordshire Со. Lid (2). They think that having regard to 
the context it means "neither beneficially affected or im- 
proved іп value, пог prejudicially affected ог impaired 
in value,” but. signifies ‘acted upon physically or mate- 
rally." They say that in this section affected land .means land 
in respect of which there has been “physical interference with 


(1) (1916) I. L. К, 44 Calc. 219; 24 C. L. J. 246. 
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any right, public or private, which the owner is entitled to exercise 
in connection therewith.” The words “physically or materially acted 
upon” quoted from the Oxford Dictionary have little to *do with the 
physical interference in the passage above quoted which has been 
taken from the argument of Mr Thesiger on behalf of the defendant 
in error in Metropolitan Board of Works v. Mc Carthy (1), who used 
those words in connection with his definition of the right to com- 
pensation in respect of property £njuriously affected, when he sought 
to reconcile and explain the various cases on the subject. The test 
submitted by the learned counsel was accepted by Lord Cairns 
(p. 243) and by Lord Chelmsford with qualification (p. 256) for 
purposes of the case before them. The words were used to define 
the expression “injuriously affected” in connection with property. 
The word “physical” was used to distinguish the case from cases 
of that class, where the interference complained of was not ofa 
physical but rather of a "mental nature or of an inferential kind.” 
The words "a right, public or private, which the owner of the property 
is entitled to make use of" were used to distinguish the case from 
such cases as the Hammersmith Railway Co. v. Brand (2). Although 
the learned Judges have said that “affected” in section 42 does not 
mean "prejudicially affected or impaired in value," they have really 
adopted the definition of “injuriously affected" given in Metropolitan 
Board of Works v. McCarthy (1). Section 42 does not deal with 
compensation, nor does itin any manner indicate that it relates to 


.compensation. It supplements section 41 and provides for what 


may be included in an improvement scheme, in addition to what 
must. The sections relating to compensation come much later in a 
different chapter vis. chapter IV and schedule. Section 69 deals with 
compulsory acquisition under the provision of the Land Acquisition 


‚ Act, 1894, modified as indicatedin the schedule referred to in section 


71 (&). If it was intended to place the Board in a position “to escape 
from the payment of damages" by allowing them to acquire severed 
or injuriously affected land in their improvement schemes, chapter 
1V or the schedule would have been the proper place for providing 
for it. Section 42 merely permits the inclusion of land in the scheme 
which in the opinion of the Board may be affected by the execution 
of the scheme. It does not say Íand affected by the execution of 
the scheme must be acquired. Whether the land will be affected 
or not is left to be considered by the Board. They have liberty to 
include what in their opinion may be affected, which may include 
more than what may be actually affected. They have, ıt is said, been 


11) (1874) La R. 7 Н, Ly 243 (249) (2) (1868-69) Le R, 4 Н, La 171. 


M . 
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зо empowered “to escape from the payment of damages", namely 
damages for such physical interference with the land or its incidents 
which may legsen its value. The definition adopted includes inter- 
ference with rights, public or private, which give an additional market 
value to the property apart from the uses to which the owner or 
occupier might put it; public rights such as the right of access to 
premises by a public highway, and private rights such as the obstruc- 
tion of easements such as rights of way, of light, of support are 
included, The breach of restrictive covenants for the benefit of 
other land, and the prevention of the carrying out of covenants relat- 
ing to land also come in. It seems to’ me that the definition adopted 
is vague and indefinite, and may include a great deal more than 
what the Land Acquisition Act as modified by this act provides 
for in respect of damagés or compensation. It strikes me that if it 
was intended to safeguard the Board in respect of injuriously affect- 
ed property, the Act would have clearly defined the matter and 
not left it so vague. There сап be no damages unless the property 
is impaired in value. The learned Judges have therefore really held 
that affected means “prejudicially affected or impaired in value,” 
although they say at the outset of their'judgment, that the word does 
not mean it. They say the opposite view may include "any land or 
all land in the area, for the whole area may be considered benefited 
by the scheme.” They look upon this as a forced and unnatural con- 
tention. I did not understand the learned Advocate-General who 
appeared for the appellant to go so far. He conceded that the sec- 
tion may be read as providing for the acquisition of land, either 
beneficially or prejudicially affected, but his argument was that it 
related only to such land as the Board considered affected by she 
execution of the scheme, which he said were the governing words of 
the section. Section 41 deals with the land required for the scheme 
and section 42 with land affected by the execution of the scheme, 
If it is unnatural to hold that the legislature: intended the Board to 
benefit by the acquisition of property beneficially affected or improved 
in value, it is also unnatural to hold that in discharging a public duty 
for the benefit of the public, the Board was provided with power to 
take up property prejudicially affected or impaired in value. + 
Sections 41 and 42 merely provide for the framing of schemes, 
which have to be notified under section 43. Notice as to the 
proposed acquisition has to be served under section 45, on persons 
interested, inviting their objections. The objections have to be 
considered by the Board under section 4T. and then the sanction of 
the Government has to be obtained after setting out the objections, 
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Sanction .may then be given by the Government with or without 
modification, under section 48. The sanction has to be notified by 
the Government (section 49) and then the Board is authorised to 
execute the Scheme. Publicity of the scheme is provided for, 
objections have to be considered, and submitted to the Government , 
and sanction can then be obtained. These are undoubtedly safe- 
guards against undue interference. 

The Board cannot proceed to acquire any land until the sanction 
has been notified as above. j 

Chapter IV deals with the acquisition and disposal of land. 
Section 68 deals with acquisition by agreement, and section 69 with 
compulsory acquisition, tiat is to say, the Act provides for acquistion 
intwo ways, namely, by private treaty and compulsorily under the 
Land Acquisition Act. They both cover the same ground. They 
do not deal with different classes of land, namely,land necessary 
under section 41 or land considered affected under section 42. It 
seems quite clear that lands under both these heads may be acquired 
in either way. The learned Judges in Chandra Kanta Ghose’s 
case (т) have emphasised the words for carrying os? any of the purposes 
of the act occurring in section 69 as distinguishing it from section 68 
where those words do not occur. They have in this overlooked the 
provision in section 24 which has to be read with section 68, which 
empowers the Board to enter’ into contracts necessary or expedient for 
carrying out any of the purposes of the Act, which really means’. 
necessary under section 41 or expedient under section 42. In 
discussing the purposes of the Act the preamble has been considered 
by them. Iam unable to agree that “the rehousing of persons 
of the poorer and working classes displaced by the execution 
of improvement schemes” is a separate head of the objects of the Act. 
It comes under the head “The improvement and expansion of 
Calcutta.” The punctuation shows that it ‘is part of the sentence 
beginning with the words “acquiring land for the said purposes etc." 
The sentence following it is *and otherwise as hereinafter appearing" 
which does not run with it, if itis treated as a separate head, but it 
grammatically follows the portion governed by the preposition “by” 
after the words “expansion of Calcutta." Acquisition of land for 
purposes of recoupment is not specified as one of the objects of the 


, Act. Itisa means for effecting an object. І із not mentioned as 


an object in the preamble of the Acts which have been brought to 
our notice which explicitly provide for recoupment. Itis scarcely 
to be looked forin the preamble. So faras the Calcutta Improve-. 


(9) (916) 24 C. L. J. 246. , : 
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ment Act is concerned, section 42 clearly provides for acquisition of 
land other than required for the execution of improvement schemes. 
“Affected land" may be sanctioned by the Government to be 
acquired, but what it’ is to be done with such land? The acquisition 
may be “to escape payment of damages,” but what is the Board to 
do with such property ? Power of disposal by them is provided for 
by section 81, by which also the right of pre-emption is given to the 
owner of the Idnd. Section 78 provides for abandonment of acqui- 
sition of land which is not required for execution of the scheme even 
after sanction in consideration of payment by the owner of a sum to 
be fixed by the Board which clearly covers land under section 42. 
This section may be compared with section 48 of the Land Acqui- 
sition Act which provides for payment of compensation when the 
acquisition is not completed. Section 78 provides for exaction of 
payment for abandonment, if the. owner applies for it after the 
sanction for acquisition has been given and before the time fixed by 
the Land Acquisition Act for making claims in reference to the land. 
It clearly provides for recoupment. I think sections 78 and 81 taken 
together show that power to acquire land for recoupment has been 
given by the Calcutta Improvement Act, and in section 42, the word 
“affected” was deliberately used as a word having a very large 
meaning, “to give large powers of acquisition of land outside imme- 
diate requirements.” Sections 89 and от deal with the power of the 
Board to borrow, including the power to grant mortgages of property 
vested in the Board and sections 122 and 12; deal with credits to 
capital account and the application of the capital account. The Act 


gives power to acquire superfluous land to demise and sell it, to 


return it on payment by the owner. For the above reasons I agree 

with the view taken by the learned Judges who havereferred this case. 
Babu Romesh Chandra Bose :—Solicitor for the Appellant. 
Messrs. Morgan & Со. and Kesteven :—Solicitors for the 

Respondents, 

A. Т. M. | Reference answered in the negative, 
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PRIV Y COUNCIL. 


PRESENT :—ZLord Dunedin, Sir John Edge, Mr. Ameer Ali 
and Sir Walter Phillimore. 


[On APPEAL FROM THE CHIEF Court ок LOWER Burma. ] 


MAUNG THWE 
v. 
MAUNG TUN PE. 


Burmese Buddhist Law—Adoption—Kittima son—Proof of adoption —Pulicity 
of relationship—Separation and inkeritance—~Forfeiture of inheritance, 


Under the Burmese Buddhist Law a child adopted according to the fullest 
form of adoption and retaining his status as an adopted child till the death of 
his adoptive parents is entitled to inherit their estate a3 if he were a natural and 
lawtul child, either in the absence of other children or in SR with them. 
Such a child is called a Kiftima Tha, 


There ія no ceremony of adoption, and it is not necessary for one who claims 
adoption to point to any particular statement or act made by his adoptive parents 
upon a particular date ; but it must be a matter of publicity and notoriety. The 
fact of the adoption can either be proved as having taken place on a distinct and 
specifi.d occasion or may be inferred from a course of conduct which is inconsist- 
ent with any other supposition. But the amount of proof of publicity required 
will be greater in cases of the latter catagory, when no distinct occasion can be 
appealed to. ` 


А Айта child may forfeit his right of Inheritance by separating from his 
adoptive parents. But where there ате no other children with whom the Kitima 
child secks to compete or share the law allows him to inherit in whole or in part 
notwithstanding his separation, Separation working a forfeiture is a matter of 
intention. If the separation of residence be with the consent of the adoptive 


parents, and if the child 1з ready and willing to discharge fillal duties after it, the 
bond is not broken, 


Ma Me Gale v. Ма Sa Yi (1), and Ma Ywet ч. Ma Me (2), followed. 


Appeal from a judgment and decree (September 23, 1915) revers- 
ing a judgment and decree of the Disirict Court of Tharrawaddy 
which decreed the plaintiff-appellant’s suit. 


The facts of the case are fully stated in the judgment of their 
Lordships, 


. Gerard S. Sanders for the appellant referred, on the question of 
adoption and proof of a Kittima son, to Ma Sa Yi v. Ma Me . 


(1) (1604) L. К. 32 I. А. 72 5 I L. К. 32 Cale, 319, 
(2) (1909) І. К. 36 I. A, 192 ; 10 C. L J. 253. 
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Gale (т); Ma Mein Gale v. Ma Kin (2), and Maung Shwe 7 hwe v. 
Ma Saing (3). He submitted that the evidence established the 
appellant’s "adoption for which there was publicity. He further 
submitted that the appellant lived separate with the consent of his 
adoptive parents, and that he was ready and willing to perform, and 
has in fact performed, his duties to the adoptive parents as their 
adopted son. There was therefore no forfeiture: Ма Е. v. Maung 
Shwe Ка (4). He’ also referre ! to Chan-Toon’s Buddhist Law, 
(1903 Ed.) р. 95; and Gaung's Digest of Burmese Buddhist Law, 
Vol. I, sections, 16, 190, 195, and 197 and 198. 

Coltman for the Respondent submitted that the evidence did not 
establish that the appellant was а йла son entitled to inherit. 
In any case he submitted that the respondent was also а Атта 
son and entitled to share the inheritance with the appellant He 
referred to the following additional authorities: Mak Thine v. 
Maung Bak Pe (5), Ma Me Gale v. Ma Sa Yi (6), and Ma Үш 
v. Ma Me (7). 

Sanders replied. 

The judgment of their Lordships was delivered by 


Sir Walter Phillimore :—The litigation in this case concerns 
the succession to the estate of U Shwe Mya and Ma Shwel, Bur- 
mans, professsing the Buddhist faith, a wealthy married couple 
who died childless ; the husband early in 1906, and the wife on 
the gth of February, 1903. Upon the death of the latter a contest 
arose between the claims of Maung Thwe, a nephew of the husband, 
and Maung Tun Pe, a nephew of the wife, each claiming to be 
the sole adopted child and to succeed to the exclusion of the other. 


After certain abortive police proceedings the contest took a 
regular shape, Maung Thwe being the applicant for administration 
and Maung Tun Pe resisting him and setting up his rival claim. ' 

Much evidence was given before the' District Judge, and he 
in the result decreed letters of administration to Maung Tun Pe, 
upon what ground does not appear. 

Maung Thwe, being aggrieved by this decision, appealed to the 
Chief Court, which refused to hear the case upon the merits or to 
interfere with the order, the Judges stating that the decision gs to. 


(х) (1901) з Chan Toon's L. C. 181 (189). 

(a) (1893) 1 Chan Toon's L. С. 168. 

(3) (1899) a U. B. R. 135. (4) (1899) 2 Chan Toon's L. С.:51, 7 
(5) (1896-97) 2 Chan Toons L C. 53. -(6) (1904) L. В, 32 I, A. 72. 

(7) (1909) La К. 36 I. А. 193. 
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administration would not Operate as ves judicata, and that it would 
be open to Maung Thwe to establish his right in other proceedings. 


Thereupon the present proceedings were instituted Ьу Maung 
Thwe against Maung Tun Pe as administrator, Maung Thwe 
setting forth his title as an adopted son and sole heir to the estate, 
complaining that Maung Tun Pe wrongfully refused to deliver 
the estate to him, and praying for a declaration that he was the 
sole heir and for consequential relief. 


Maung Tun Pe put in a defence, in which he denied the plain- 
tiffs adoption and all the other allegations in the plaintiff's claim, 
stated that he was the only: adopted son and heir, having been 
adopted in his infancy, and prayed that the suit might be dismissed. 


The District Judge, who was not the same Judge before whom 
the administratjon proceedings had been taken, framed three issues, 
which were as follows :— 


1. Who of the claimants to the estate should be recognised by 
Buddhist law of inheritance as heir to the estate of deceased U 
Shwe Mya and Ma Shwe I? 

2. Have either or both of them been adopted ? 

3. What is the extent and value of the estate of the deceased 
U Shwe Mya and Ma Shwe 1? : 

By agreement between the parties the evidence in the previous 
case was read as evidence in this case, some of the witnesses being 
further examined and cross-examined, and one or two fresh witnesses 
being added. - 

By his judgment dated the 12th January, тутт, the District 
Judge declared that Maung Thwe was the sole adopted Айта 
son of the deceased couple and their sole heir, and directed 
consequential accounts and enquiries, And by a subsequent order, 
dated the 3rd May, he directed Maung Tun Pe to transfer to Maung 
Thwe the property of which he had become possessed as adminis- 
trator. 

From these decrees an appeal was taken to the Chief Court of 
Lower Burma, which, by its judgment dated the 23rd September, 
1913, allowed the appeal, reversed the decrees, and dismissed 
Maung Thwe's suit with costs in both Courts. 

The Chief Court found that Maung Thwe had not proved his 
adoption, and that it became therefore unnecessary to decide 
whether Maung Tun Pe had or had not proved his adoption, as 
he was in possession and the plaintiff had failed to prove a title 
against him. REL 
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From this judgment of the Chief Court Maung Thwe has appealed 


to His Majesty in Council. 


Maung Tim Pe has died during the course of these proceedings, 
and his legal representatives are now parties to this appeal as 
* respondents. 


It appears to their Lordships unfortunate that the Chief Court 
should have failed to enquire into the rival claim of Maung Tun Pe. 
The previous decision of the same Court had in substance decided 
that when the merits of the respective claimants to the beneficial 
interest in the estate came to be considered, neither was to have an 
advantage by reason of his having previously obtained administration. 


And yet, in the present case, the Chief Court treated Maung Tun Pe. 


as if he were in possession and in a position to win his case without 
any proof of title, upon the mere weakness of the title of the other 
claimant. The only way to handle the case after the previous 


decision was to treat the two parties as competitors, starting upon., 


an equal footing. 

Their Lordships proceed to examine the case of the two parties 
upon this principle. 

The Burmese Buddhist Law in the matter of adoption and in- 
heritance has been the subject of discussion in several cases in the 
local Courts and before this Board. 

A child adopted according to the fullest form of adoption and 
retaining his status as an adopted child till the death of his adoptive 
parents is entitled to inherit their esta'e as if he were a natural and 
lawful child, either in the absence of other children or in competi- 
tion with them. Such a child is called a Aittima tha.or Řkittima child. 

The word is so netimes written Aeitima and seems to be а corrup- 
tion of the Sanskrit 4rttrima. : 

There is no ceremony of adoption, and it is not necessary for 
one who claims adoptiop to point to any particular statement or act 
made by his adoptive parents upon a particular date, But on the 
other hand, the adoption must be a matter of publicity and notoriety. 

It is unnecessary to state all the au'horities upon this subject, 
as the matter has twice in recent years come before this Board, in 
the cases of Ма Me Gale v. Ma Sa Yi (x) and Ма Ymet v. 
Ma Me (2). 

To quote a passage from the last judgment, the fact of adoption 
* can either be proved as having taken place on а distinct and 
specified occasion, or may be inferred from a course of conduct 


(т) (1904) LR, 321, А. ya, . . (9) (1909) L. К. 361. А. 192, 
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which is inconsistent with any other supposition, But in either case 
publicity must be given to the relationship, and it is evident that the 
amount of proof of publicity required will be greater in tases of the 
latter category, when no distinct occasion can be appealed to.” , 

It is most important that adoption with a view to inheritance, 


. Which, in this community, takes the place of testamen'ary disposition, 


should be made known to all thoselikely to be concerned ; and 
their Lordships are anxious in no way to weaken what has been 
stated to this effect in former decisions. 

There is a further principle of law with regard to kittima children, 
to which attention has been drawn in the course of the argument. 

A kittima child may, acGording to the authorities, forfeit his 
right of inheritance by separating from his adoptive parents, this 
being considered an act of ingratitude. The texts are set forth in 
section 195 of Mr. Gaung’s “Digest of Burmese Buddist Law." 

These authorities, however, draw a distinction between the cases 
where there are other children with whom the kittima child seeks to 


“compete and share, and cases where he has no such competitor, and 


in the latter instance allow him to inheritin whole or in part not- 
withstanding his separation. 

This points to the true principle upon which the rule of forfeiture 
rests. Itis a matter of intention. If the kittima child goes to live 
separately from his adoptive parents, it may be that he has shaken 
off the tie, that he has provided for himself, has discontinued the 
further performance of duty towards his adoptive parents, and has 
given up with his duty his claims upon their estate; and it is more 
easy to presume this when the parents have other children who can 
perform the duties and receive the estate. | 

The fact that the child goes to live apart is some evidence of an 
intention to break the bond. The distance may be'so great as to 
render it impracticable for the child to continue to discharge duties 
to his adoptive parents, and in that case it probably works a forfei- 
ture. А 

But if the distance be not great, if the separation of residence 
berwith the consent of the adoptive parents, and if the child is ready 
and willing to discharge filial duties after this separation, the bond 
is not broken. - 

This is the result of the modern decisions which are quoted in 
Chantoon's “ Principles of Buddhist Law,” pp. 88 to 95. То these 
may be added a decision in the Appeal Court of Upper Burma in 
the case of Maung She Thwe v. Ma Saing (т). 

(х) (1899) 2 U. B. К. 135 53 P. J. L, В, 520, t a o | 
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The general outline of the case on behalf of Maung Thwe was 
that he was residing with his parents ata distance of about a day's 
journey from the residence of his adoptive parents, that they came to 
his house when he was about 17 years old, stayed there for a day or 
two, and then asked for him in adoption ; that certain elders were called 
in as witnesses of the act of adoption, and that then he went away 
‘to his adoptive parents and never returned to his native village. 

As he appears to have been born about 1880 that would make 
the date of his adoption about 1897 or 1898. 

In support of this case, besides his own evidence there was that 
of his father and the three fellow villagers who had been the witness- 
es to the adoption, two Br whom were people of some position in the 
village. ` 

He stated that helived continuously with his adoptive parents 
till his marriage, which took place when he was about 25, some nine 
months before the adoptive father died. He relied upon the card 
ofinvitation to his marriage which was issued by his adoptive 
parents, upon statements made at the marriage by the adoptive father 
to the effect that he was his heir, and upon the testimony of several 
witnesses, tenants and others, who deposed to statements by the 
parents that Maung Thwe was their adopted son, and that tenants 
were to treat him as such, and pay rentto him ; and he gave other 
evidence of repute. 

'Theline taken up on behalf of Maung Tun Pe was that he, as a 
much yonnger boy, could know very little about the facts alleged by 
his rival and required strict proof. There was much criticism of the 
character and-statements of the witnesses for Maung Thwe. It was 
contended that the statements on the invitation card did not support 
the view that Maung Thwe was a kittima child, and it was pointed 
out that this card was the only piece of documentary evidence that 
Maung Thwe could put forward. 

It was beyond question that after Maung Thwe's martiage he 
went to live with his wife's mother. He stated that he continued to 
discharge such duties as his adoptive parents required of him, and 
thatit was part ofthe arrangement upon his marriage which was 
made with the consent of his adoptive parents, that he should go 
and live with his mother-in-law. 

On the other side it was contended that this separate living was 
fatal to Maung Thwe’s case, either as working a forfeiture, or as 
showing that there never had been a kittima adoption. 

The affirmative case of Maung Tun Pe was that his mother lived 
in the same village as the adoptive parents, and had been visited by 
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them shortly after his birth, when they had agreed to adept him 
after he had been reared through his tender years, that the actual 
adoption began when he was twelve or thirteen years old, from which 
time he lived sometimes with his own parents and sometimes with 
his adoptive parents. He said that his adoptive parents paid his 
school fees, ‘provided for a hospital doctor when he received an in- 
jury, and accepted publicly the position of parents when the cere- 
mony of Shindyu was performed. This ceremony, which ends in 
the boy entering for a time a Buddhist monastery, is one which a 
Buddhist boy goes through upon attaining puberty. 


His case further was that after the adoptive father’s death he re- 
sided regularly with the widow; and that she put his name into the 
leases with the tenants, thereby showing either that he was heir to 
the property, or that he was already entitled to a share as represent- 
ing his deceased adoptive father. , 


Maung Tun Pe was said to be about eighteen when the father 
died in 1906, which makes his birth about 1888. 


Maung Thwe said that Maung Tun Pe never {ей in the house 
of the adoptive parents during the father’s lifetime. 

On the other hand, Maung Tun Pe said that Maung Thwe did 
not live in the adoptive parents’ house, but in his natural parents’ 
village, and only sometimes visited them when on a journey. 

‘The District Judge accepted the affirmative evidence for Maung 
Thwe, The Judges in the Chief Court looked at it with more sus- 
picion, and thought that the evidence of the supposed act of adoption 
was improbabld, that the witnesses put forward as elders were not of 
the authoritative class that one would expect, and that there were 
discrepancies in the statements of the witnesses as to what took 
place at the marriage 

They accepted the evidence that for some years before the 
father’sdeath Maung Thwe had resided a great deal, if not perman- 
ently, with the old couple, and helped them in their business, but 
they said that it would be natural that he, asa nephew, should do 
this, 

The officiating Chief Judge thought that it was not usual to adopt 
at so late an age as 17, and then observed, somewhat inconsistently, 
that the old couple might have takefi him with them with an inten- 
tion to adopt him later if he proved suitable, but that when they 
married him off that idea was abandoned. 

The second Judge laid a good deal of stress on Maung Thwe’s 
having gone to live apart from his adoptive parents, and of the acts 
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of the widow indicating that sbe wished Maung Tun Peto succeed 
to her property, as showing that the other had not been adopted. 


Both Judges relied upon the language of the card of invitation as 
being hintful to the case of Maung Thwe, and the District Judge 
thought that it was not helpful to his case, though, on the other 
hand, it was not fatal to it. 


The language of this card, omitting unimportant words is in the 
translation as follows :— 

“As according to the duty of parents it is desired to marry 
Maung Thwe, the nephew son of U Shwe Mya and Ma Shwe I, and 


Ma Nyin Ma, daughter of Ma Shwe Hluing, you are invited to come - 


to the marriage ceremony." 


Then the date is given, and the residence of the mother-in-law as 
the place. 


Nephew son isa translation of Tu Tha. Za is “son” simply, 
and Kittima tha is “fully adopted son." 


There is no doubt that Maung Thwe was a nephew, and nephew 
son was not inapplicable though it might be inadequate. 

It is clear that too much stress must not be laid on the word son, 
because the Burmese are proverbially inexact in their terms of rela- 
tionship ; but its use is of some assistance to Maung Thwe's case. 

On the other hand, the statement that the marriage was ‘being 
made according to the duty of parents, seems to show that the old 
couple who issued the invitation were accepting the duty of parents ; 
and so the District Judge views the phrase. 

Their Lordships are unable to hold that much inference can be 
drawn one way or the other from the language of the invitation card, 
which seems consistent with either hypothesis ; tbat is, either that 
Maung Thwé was an adopted son, or that he was a nephew who had 
been taken by the old couple to live with them, and to whom they 
had put themselves under obligation, which they were discharging by 
providing for his marriage. But they would observe that either of 
these positions—and one of them is certainly right—is inconsistent 
with the story deposed to by the witnesses for Maung Tun Pe. 

Their Lordships see no reason for differing-from the District 
Judge in his acceptance of the story of the witnesses as to the 
statements made at the marriage by the adoptive father; and if 
they are accepted, they go a long way to prove the adoption. 

The view taken by the Chief Court is in substance that the proof 
was insufficient. The officiating Chief Judge has a very -long 
experience of Burmeso habits and customs ; and it has been urged 
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on behalf of the respondents that his decision upon such a subject 
is of special authority. 

Their Lordships feel the force of this argument ; б they would 
have attached more weight to it if the Chief Judge had examined, 
the case of Maung Tun Pe in the same manner as he has examined 
the case of Maung Thwe. They are inclined to think that if he 
had applied the same critical solvent to the one story as to the other, 
he would have come to the conclusion that neither had proved an 
adoption ; and this is a consequence in itself improbable, and one 
for which neither side has contended. 

As to Maung Thwe living separately after his marriage, it has 
not been contended before their Lordships that it was a separation 
which worked a forfeiture, if there had been a prior adoption. It 
appears that it was always intended that the marriage should be 
followed by Maung Thwe going to live with his widowed mother-in- 
law, and the marriage tzok place not only with the consent but upon 
the request of the old people, who apparently first came themselves 
and then sent an intermediary to beg for the hand of the girl. 
Maung Thwe deposed that he used to help the ccuple after his 
marriage, and it was admitted that he was called in by the widow 
on an occasion when she was in trouble. There was evidence that 
he and his wife, when the adoptive father was taken ill, went and 
nursed him till his death ; and throughout his cross-examination no 
specific failure of duty was put to him. 

Upon the whole their Lordships attach no weight to the separate 
residence, either as working a forfeiture*or (as it was rather put 
before them) as indicating that there never had been an adoption ; 
and they are of opinion that Maung Thwe did make out that he 
was an adopted child and an heir to the old couple. 

But whether he was the sole adopted child and heir is another 
question. The District Judge thought that he was, and that Maung 
‘Tun Ре had not made out his case ; and Maung Tun Pe has not 
tbe assistance of any finding in his favour in the Chief Court. But 
he has strong documentary evidence in the fact of the leases, in 
which his name appears with that of the widow after the adoptive 
father's death. 

Some, at any rate, of the leases have been proved to be genuine 
and to have been effected under the authority of the widow. There 
is a good deal of evidence that the adoptive father took a principal 
part in Ше ceremony of SAfaéyu, though the natural father was 
also present. The providing of the hospital doctor was proved, 
and there seems no doubt that, after the adoptive father's death, 


. 
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Maung Tun Pe, having by that time arrived at an age when he 
could be useful, did most of her ordinary business for the widow. 

Maung Fun Pe's case has this weakness, that the supposed 
original adoption was made without witnesses. The District Judge 
commented with force upon the fact that the act of adoption —if 
there was any one single act-s-was not witnessed by any elder or 
any other person in authority, and was a wholly private transaction, 
and he came to the conclusion that there was no adoption by U. 
Shwe Mya.‘ He thought it not improbable that Ma Shwe I may 
have intended to have adopted Maung Tun Pe after she became а 
widow, but, having regard to the fact that there was already one 
adopted son, he thought that more proof than that supplied would 
be necessary to establish a subsequent adoption by the widow. 

Their Lordships have been informed by counsel for Maung 
Thwe that he does not contend that there would be any legal 
objection to the widow adopting a second heir, or that the position 
of a son so adopted would be in any way inferior to that of the first 
adopted son. - 

After consideration of the evidence, they have.no doubt that, 
at the death of the widow, Maung Tun Pe was also an adopted son, 
It would be difficult to fix a date when this adoption began, Orto say 
with certainty, whether it was the act of the couple or of, the widow 
only. The stronger evidence for it is to be found in what happened 
after the adoptive father's death. This might pointto a subsequent 
adoption, but it would also be consistent with a previous adoption, 
the evidence for which it has not been so easy to procure. 

Upon thé whole their Lordships come to the conclusion that 
both of the claimants were adopted heirs. This being so, either 
in turn has asked for too much, and each should bear his own 
costs of the litigation. 

Their Lordships will therefore humbly advise His Majesty ‘that 
the decree of the Chief Court should be reversed, that it should be 
declared that Maung Thwe and Maung Tun Pe were heirs to the 
estate of U Shwe Mya and Ma Shwelas their kittima sons, and 
that the case should be remitted to the District Court with this 
declaration, and that there be no costs in either of the Courts below 


or of this appeal.” | 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justis, and Sir 
Asutosh Mookerjee, Knight, Judge. ' 


THE BENGAL STONE COMPANY Lop. r 
v. 
JOSEPH ISAAC JOSEPH HYAM AND ANOTHER.* 


Contract—Contract Act (1X of 1872), Sec. r5—Coercion— Refusal to convey 
equity of redemptton—Costs—Solicttor, 

A refusal to convey the equity of redemption except on certain terms, is not 
an unlawful detaining ot threatening to detain property to the prejudice of a 
person, within the meaning of section 15 of the Contract Act. 

The discretion of a Court upon the question of costs ‘has to be exercised 
judicially, and the ordinary rule is that a party who suceeeds upon a particular 
issue gets the costs of that issue, unl ss. there is a good cause for depriving him 
of the costs of that issue and unless the issues in the case are so closely connected 
that they cannot be separated one from the other. 

A solicitor bringing or defendiag an actioa In person is entitled to the same 
costs as if he had employed a solicitor except in respect of items which the fact 
of his acting directly rendered unnecessary. 

London Scottish Benefit Society v. Chorley (1) referred to. 

Appeal by the Defendants. ` ] 
Suit for an account, 

Messrs. Buckland and Surita for the Appellants. 

Messrs. Hyam and S. N. Ghose for the Respondents. 

The material facts are stated in the following judgment of 


Sanderson, C. J.—This was an action brought by the plaintiffs 
for an account in respect of certain building transactions which were 
undertaken by the defendants for the plaintiffs, Mr. Hyam and 
Mr. Jones. Those building transactions were undertaken in pursuance 
of an agreement dated the 2rst. of January 1909. It із not necessary 
for me for the purpose of this case to deal in any detail with the 
terms of that agreement. It is sufficient for me to state that the de- 
fendants, The Bengal Stone Company Ld., were to erect two sets of 
premises, one in Park Street, and the other in Bow Bazar Street, 
and that they were not to be liable to spend оп all accounts more 
than a specified sum of money, and, the method of payment was 

* Appeal from Original Decree No. 52 of 1916, against the decree of Mr, 


Justice Imam, sitting on the Original Side. 
(0) (1884) 13 Q. B. О, 872. 
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that “the owners ( the plaintiffs in this case ) should pay the Stone 
Company ( the defendants ) for all materials the actual cost price 
thereof дй all charges and expenses actually paid or incurred by the 
Stone Company in collecting and placing the same on site and also 
the actual cost of all labour employed by the contractors in or about 
the erections of the buildings and of completing and equipping the 
вате in terms of the agreement" There were provisions for the 
remuneration of their services in respect of supervision and other 
matters, and then the payment of a sum equal to ten per cent on the 
aggregate amount of all the items specified in the said clause of the 
agreement was provided for. The buildings were completed although 
not within the specified time, "There was also a provision in the 
agreement that a mortgage should be given by the owners, of one of 
the premises to secure a sum of money which was eventually agreed 
upon Rupees 2,50,000. 

Now, this action was brought, as I have said, primarily for an 
account. "When it came on for trial, there were really two main 
questions ; first, the point raised by the defendants, that there 
had been an account stated between the plaintiffs and the. defend- 
ants, and that consequently the plaintiffs were not entitled to an 
account; and, secondly the point raised by the plaintiffs that a 
certain letter which was dated the aand of August rgrr was obtained 
from the plaintiffs by the coercion of the defendants. That was a 
letter in these terms. : 

“Tn consideration of the Bengal Stone Co., Ltd. this day recon- 
veying and releasing the premises Nos. 294 and 295 Bow Bazar Street 
mortgaged by us to the Bengal Stone To. Ltd., we hereby admit and 
acknowledge that the said Reconveyance and Release only relates to 
the said premises Nos 294 and 295 Bow Bazar Street, and we hereby 
‘undertake to pay to the said Bengal Stone Co. Ltd. not later than 
the 31st. December 1grr any sum which may hereafter be found 
to be due from us to the said Bengal Stone Co Ltd. underor in con- 
nection with the agreement dated the 2151. January 1909 and made 
between the said Bengal Stone Co. Ltd, of the one part and ourselves 
of the other part. We hereby also agree to forego any and all 
claims that we may have had or have against you in respect of delays 
in completion of the buildings at Park Street and Bow Bazar Street 
and will only make such corrections in your bills and accounts as we 
may find to be erroneously or excessively charged. All other items 
of the contract agreement dated 21st. January 1909 to be considered 
as in force.” 

Now, оҳе were the two main issues that were to be tried by 
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the learned Judge, and I must say Iam distressed to think that 
this action took no less than sixteen days in trial. In my view, 
it should have been obvious, unless the learned Judge was satisfied 
that there had been an account stated between the parties, that 
there must be a reference for the purpose of an account to be taken 
between the parties, and how the case which (with the exception of 
one or two subsidiary matters the facts relating to which lay ina 
small compass) was limited to these two questions, 754 whether 
there had been an account stated and secondly, whether the letter of 
the 22nd of August 1911 had been obtained by coercion could have 
taken sixteen days for trial, is certainly beyond my compre- 
hension. Я 

Now, with regard to the first point, the learned Judge has found 
that there was not an account stated. We have heard the arguments 
on the one side as well as on the other, we have read the learned 
Judge's judgment, and the facts to which he referred, and have 
heard the facts put forward by the learned counsel for the defen- 
dants, and I think, even assuming the facts which he has stated, 
that there was not an account stated between the parties : and, for 
this reason we did not think it necessary for him to go through the 
evidence as he had offered to do. ; 

With regard to the. other point, we agree with the learned Judge 
that the letter of the 22nd of August ттт was not obtained by 
coercion, The section upon which this matter depends is section 
15 of the Indian Contract Act. In order to understand that section 
itis necessary to refer to sections 13 and 14. Section 13 says, "Two 
or more persons are said to consent when they agree upon the same 
thing in the same sense.” Section r4 says "Consent is said to be 
free when it'is not caused by—(1) coercion, as defined in section 15, 
or (2) undue influence, as defined in section 16, or (3) fraud, as 
defined in section 17, or (4) misrepresentation, as defined in section 
18, or (5) mistake, subject to the provisions of sections 20, 21 and 
22.” The only subsection of section 14 which can be said to apply 
to this‘case is sub-section (т) namely, “Coercion, as defined in section 
15." Section 15 says, “ Coer.ion is the committing, or threatening 
to commit, any act forbidden by the Indian Penal Code, or the 
unlawful detaining or threatening to detain, any property, to the 
prejudice of any person whatever, with the intention of causing any 
person to enter into an agreement.” It is admitted that the present 
case does not come within the meaning of the first part of that 
section, namely "the committing, or threatening to commit any act 
forbidden by the Indian Penal Code.” But it is said that what 
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= happened in this case, to which I will refer more in detail directly, Степ, 
brings the matter within the words ‘ unlawfully detaining or threaten- 1917. 
ing to detain any property, to the prejudice of any person whatever, жү Bengal Stone 
with the intention of causing any person to enter into an agreement,” Company Ld. 
What happened in this case was this, shortly stated, Mr. Hyam and у oseph Нуаш; 
Mr. Jones had mortgaged this property at Bow Bazar Street to the 
defendants for Rs. 2,50,000. Mr. Hyam was anxious—Mr. Jones was 
away and Mr. Hyam was acting on behalf of Mr. Jones—to sell the 
premises, and apparently he got a purchaser, but he was not a very 
willing purchaser, and it was necessary for him to get the equity of 
redemption conveyed to him by the mortgagees. There was a dis- 
cussion first of all as to whether Mr Hyam would give a promissory 
note—I ought to have said that the defendants were alleging that 
the total of their bills would amount toa considerable sum above 
Rs. 2,50,000. He was unwilling to give the promissory note. Then 
an arrangement was come to whereby Mr Hyam agreed to pay over 
the balance of the purcbase-money, alter deducting the amount 
which would be required for the first. mortgage of the property, and 
also a sum of Rs. 4,000 as brokerage. It would h.ve about 
Rs. 2,80,000 and he agreed to pay over that. Now, he alleges that è 
that discussion amounted to “a threatening to detain any property to 
the prejudice of any person with the intention of -causing any person 
to enter into ап agreement" The øroperty which Mr. Hyam, the 
learned counsel who argued the case on behalf of the respondents, , 
relied upon was tbe equity of redemption ; and, he said that the 
defendants threatened to detain tbe equity of redemption and there 
wasan “unlawful detaining or threatening to detain,” inasmuch as 
the defendants were refusing to convey the equity of redemption 
unless tbey were paid more than the sum secured by the mortgage. 
In my judgment, that was not unlawfully detaining or threatening 
to detain any property, within the meaning of section 15. 

With regard to the law of duress in England, it is well-known 
that that was limited, and no doubt for very good reasons limited 
to the duress of person, and I may quote the following passage 
which I find stated in a convenient form at page-35r of the third 
edition of Leake on Contract, “ Duress may also consist of threats 
of personal violence. But the fear must concern the safety of the 
person of a man; and not his house or goods, because he may 
recover the same, or damages to the value, without any corporal 
hurt. Again, if the fear do concern the person, yet it must not 
be a vain fear, but such as may befall a constant man. Fear of 
imprisonment {в sufficient, for the law has special regard to the 
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safety and liberty of a man,” (That is a quotation from Co. 
Lit 2536) Apparently, when the legislature was considering 
this matter for the purpose of applying the law to Índia, they 
thought it right to extend it and not to limit the law of coercion to 
a coercion of a man’s person but extended it beyond the law of 
England to unlawfully detaining or threatening to detain any pro- 
perty. І ask myself, canit ever have been intended to apply it 
to such a transaction as has occurred in this case ? Can it be said 
that when a person who has refused to convey the equity of 
redemption except on certain terms has unlawfully detained or 
threatened to detain any property within the meaning of section r5 
of the Indian Contract Act. Having regard to the ordinary 
meaning of the English language, I have no hesitation in saying 
that the refusal to convey the equity of redemption except on certain 
terms, did not come within the meaning of section 15. I think 
that the learned Judge was right in saying that what took place in 
this case did not amount to coervton. Therefore I think that the 
plaintiff's cross-objection upon the question of coercion fails. 

Then Mr. Hyam for the plaintiffs raised two other points 
which I may describe as less important points The first one was 
that the learned Tudge was wrong in finding that the defendants 
were not bound to charge the rates of labour which were specified . 
by the letter of the 2and of December, 1908. I think that the 
learned Judge was right. Thatletter, as I have said, was written 
on the 22nd December 1908, and the contract was not made until 
the arst of January, 1909. I have read the clause which relates to 
the rate of labour, I read it again to make my meaning clear. 
“The owners should pay also the actual cost of all labour employed 
by the contractors in or about the erections of the buildings and 
of completing and equipping the same in terms of this agreement." 
In my judgment that is & clause which governs this matter, inas- 
much as it was made subsequently to the 22nd of December, 1908; 
I do not think itis possible for us to say that it was implied that 
the rates of labour specified in the letter of the a2nd of December 
were to be incorporated in the contract. If it had been so intended 
one would have expected the contract to contain. some such words 
as these “that the owners should pay also the actual cost of all 
labour, having regard to the rates of labour which had been agreed 
upon between the parties on the 2204 of December, 1908.” 

The other point was that the learned Judge misunderstood the 
evidence with regard to the steam-plant. What he says is this, “In 
respect of the steam plants I accept the version put forward by the 
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defendant company, and I hold that they are entitled to charge the 
plaintiffs Rs. rgo per plant per month for the actual period during 
which the stfam plants were working on the sites.”. We have been re- 
ferred to the evidence. In my judgment there was sufficient evidence 
on which the learned Judge could arrive at that conclusion, and I see 
no reason for interfering with his decision upon a question of fact 
in that respect. That disposes of the main points that were raised 


in this appeal. As I have already said, it must have been obvious 


from the beginning of the case as it was obvious from the beginning 
of the appeal that the matter must ultimately go to reference: and, 
the result is that the matter must now go to the Official Referee, 
unless the parties agree upon some other person who can take an 
account quicker and more expeditiously : and, after considering the 
arguments on both sides, I think that the learned Judge was right 


in the form of the order by which he directed it. It has been read . 


by Mr. Buckland at my request, and I do not propose to read it 
again. I do not think that the form of the order as to the account 
ought to be interfered with at all 

Then comes the question of costs. , The learned Judge made an 
order as to the costsin these terms, “It is further ordered and 
decreed the defendant Company do pay to the plaintiffs their costs 
of this suit upto and including this decree to be taxed by the Tax- 
ing Officer of this Court under the heading ‘Class a ordinary causes,’ 
In my judgment that was not a correct direction as regards the 
costs. There was a clear and distinct issue raised by the plaintiffs 
that the letter of the 22nd of December, ттт, had been obtained 
by the coercion of thé defendants. The learned Judge has not 
given any direction as to the costs of that issue: and, although the 
plaintiffs failed upon that issue, he has given the plaintiffs the costs 


“of the whole trial of the action. Now, it is quite true that this 


Court is most averse to interfere with the discretion of a learned 
Judge upon the question of costs. But the discretion of the learned 
Judge upon the question of costs has to be exercised judicially, and 
the ordinary rule is that a party who succeeds upon a particular 
issue gets the costs of that. issue, unless there is a good cause for 
depriving him of the costs of that issue and unless the issues in the 
case are.so closely connected that they cannot be separated one 


from the other. That is not the case here: It was a quite clear: 


and distinct issue in this case, quite apart from the rest of 
the case. I have asked, myself what good cause there was 
for depriving the defendants of the costs of that issue. I 
find none. Therefore I think the learned Judge was not 
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right in the exercise of his discretion in depriving the defendants 
of the costs of that issue without a good cause. In my judgment, 
the defendants ought to havé the costs of the issue relh&ting to the 
question whether the letter of the запа of August, rgrr, was ob- 
tained by coercion. But it would be difficult, in view of the pro- 
tracted nature of the trial as pointed out by Mr. Hyam the learned 
counsel for the plaintiffs, for the Taxing Officer at this stage, with- 
out going into the matter atlength and putting the parties toa 
considerable expense, to come to a satisfactory conclusion as to 
what costs should be allocated to the issue of coercion, and I think 
we shall be doing substantial justice if we ditect that one-third of 
the costs of this suit ought to be allocated to the issue of coercion 


and two-thirds of the costs ought to be allocated to the other ' 


issues. 

Therefore, as regards the costs of the suit, I think the plaintiff 
ought to have two-thirds of the costs of the suit and the defendants 
ought to have one-third; and, the costs ought to be taxed upon that 
basis, for the reason that the defendants have succeeded on the 


‚ › issue of coercion and the plaintiffs have succeeded upon the issue 


, Whether there was an account stated. 

As regards the costs of this appeal, I think that each party ought 
to bear his own costs for the reason that the plaintiffs have failed 
in part and the defendants have also failed in part and both the 
defendants and the plaintiffs have succeeded to some extent. 

As regards the costs of the reference; those costs will be in 
the discretion of the Official Referee or the person who takes the 
reference. © 

As regards the last point taken by Mr. Buckland on behalf of 
the defendants, mainly that there ought to be a special direction as 
regards the costs of Mr. Jones, the point is this :—It appears that 
Mr. Jones is a solicitor, and that at one fime he was in partnership 
with Mr. Mitter, carrying on business under the name of Jones 
& Co. ; Mr. Mitter died early in these proceedings, it is said before 
the affidavit of documents was put in. Therefore, substantially, we 
may say that, Mr. Jones was acting as solicitor in this case on be- 
half of the plaintiffs. The question is whether we ought to give a 
direction to the Taxing Officer to tax the costs upon the principle 
of the rule which is laid down in the case of London Scottish Benefit 
Society v. Chorley (т). That жаз ап action brought against the 
solicitors for monéy not accounted for. The learned Judge, Sir 
William Brett, Master of the Rolls, said this: “It is true, however, 


(1) (1884) L. R. 13Q B. D 872. А 
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to say that the costs of a solicitor appearing in person must be 
taxed differently from those of an ordinary litigant appearing by a 
solicitor. The unsuccessful adversary of a solicitor appearing in 
person cannot be charged for what does not exist, he cannot be 
charged for the solicitor consulting himself or instructing himself 
or attending upon himself. ‘The true rule seems to' be that when 
a solicitor brings or defends an action in person, he is entitled to 


the same costs as an ordinary litigant appearing in person, subject ' 
to this restriction, that no costs which are really unnecessary can be 


recovered. Of this kind are the costs of instructions and attend- 
ances.” The report says “an ordinary litigant appearing in person” 
which is a mistaké, as appears from the title of errata and should 
read by an ordinary litigant appearing by a solicitor. The rule 
laid down by this case and affirnied in Zolputt & Со, v. Mole (1), 
is that the solicitor is entitled to the same costs as if he had 
employed a solicitor except in respect of items which the fact of his 
acting directly rendered unnecessary. We propose to give a direc. 
tion to the Taxing Officer that he should tax the costs of Mr. Jones 
upon the principle laid down in that case. 

We think that the costs of the paperbook in the appeal should 
be equally divided between the parties in this case. 

Mookerjee, J.—I agree. 

Orr, Dignam & Co.—Attorneys for the Appellants. 

Jones & Co.— Attorneys for the Respondents, 


А, T. M. Decree varied 
(1) (1911) 1. К. B 836. 7 


CRIMINAL REVISION. 


Before Mr. Justice Teunon and Mr. Justice Richardson. 


DEBENDRA NATH DAS GUPTA 
v. ~ 
REGISTRAR OF JOINT STOCK COMPANIES.* 

Indian Companies Act (VIL of 1913), See. 134-—Joint Stock Company— General 

meeting of the shareholders, not held during the year—Balance sheet, not 

placed before the Company—Balance sheet, not filed with the Registrar of 

Companies—A Director of the Company, tf Hable for the default—Company, 

*Criminal Revision, No. $03 of 1917, against the order of К, B. Das Gupta 
Esq., Fourth Pregidency Magistrate, Calcutta, dated the 4th April, 1917. 
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situate outside the Presidency Towns— Presidency Magistrate, jurisdiction of, 
to try the offence. 


A Director of a Joint Stock Company is liable to be convicted “under section 
134 clause (4) of the Indian Companies Act in respect of a default made 
in filing with the Registrar of Companies an andited balance sheet for the 
year, although there was no general meeting of the members of the Company, 
and no balance sheet was accordingly laid Belose the Company as required 


„by the Act. 


Park v. Lawton (1) referred to. 


Held also, that the office of the Registrar with whom the balance sheet should 
be filed being in Calcutta, the Presidency Magistrate in Calcutta has the jurisdic- 
tion to try the offeñce under section 134 of the Act 


Criminal Revision. 


The petitioner, Debendra Nath Das Gupta, was one of the 
directors of aJ oint Stock Company, known as the Darjeeling Press 
Company Limited, having its registered office at Darjeeling. He was 
tried before the Fourth Presidency "Magistrate of Calcutta under 
section 134 clause (4) of the Indian Companies Act, for a default in 
filing with the Registrar of Joint Stock Companies an audited 
balance sheet for the year 1914-15. His defence was that as there 
was no general meeting of the members of the Company in that 
year, no balance sheet was accordingly laid before the company, 

A. ie ; р * X 

and it was impossible for bim or the company to comply with the 
requirements of section 134 of the Act. He further pleaded that the 
Presidency Magistrate cf Calcutta had no jurisdiction to try the 
offence alleged to have been committed by him. The learned Magis- 
trate convicted him under the section, and sentenced him to pay a 
fine of Rs. зо only and in default to undergo simple ирки: 
for 30 days. 

Against that order the Petitioner moved the High Court, and 
obtained the Rule. 

Mr J. B. Sen Gupia and Babu Probodh Kumar Das for 
the Petitioner. 

Му. Camell (Acting Deputy Legal Remembrancer) for the 
Crown. 

The judgment of the Court was as follows : 


In this case it appears that the petitioner was one of the direct- 
tors of a Joint Stock Company known as the Darjeeling Press Com- 
pany Limited4 He has been convicted under section 134 (4) of the 
Indian Companies Act, VII of 1913 in respect of a default made in 
filing with the Registrar the balance sheet for the year 1914-15. 

(1) (1911) 1 K. B. 588. . 
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It is not disputed that as a matter 6f fact in respect of the filing 
ofthe balance sheet with the Registrar of Companies a default was 
made, and the defence of the petitioner as placed before us is that 
in fact in that year there was no general meeting and that being so 
ho balance sheet was laid before the company at any such general 
meeting. His contention then is that these preliminaries not having 
been fulfilled it was impossible for him or his company to comply 
with the requirements of section 134, and that he should have been 
convicted, if at all, not under section 134 but under section 76 or 
тзт. But it is not disputed and in fact it is admitted that as one of 
the directors the petitioner himself was responsible for enquiring 
that all the necessary preliminaries to be observed prior to the filing 
of that balance sheet with the Registrar had been duly observed ; 
and that being so on the principlés laid down in the case of Park 
v. Lawton (1) we are of opinion that we ought to hold that it is 
not open to the petitioner to plead in answer to a charge under sec- 
tion 134 his prior default in respect of the calling of the prescribed 
general meeting and of placing before the company at such meeting 
a duly prepared and audited balance sheet. 


The second contention on behalf of the petitioner is that if he had ° 


been prosecuted under section 76 or section 131 of the Act, the Presi- 
dency Magistrate in Calcutta before whom his conviction has been 
had would have had no jurisdiction to try the offences charged under 
those sections and that the jurisdiction would have been exclusively 
with the Magistrates in Darjeeling. “However that may be that does 
not take away the jurisdiction which the Presidency Magistrates in 
Calcutta clearly possess in charges.under section 134, the office of 
the Registrar with whom the balance sheet should be filed being 
in fact in Calcutta. 


For these reasons we discharge this Rule. 
A. N. R. C. Rule discharged. 


(1) (1911) 1 К. B. 588. 
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Before Mr. Justice Teunon and Mr. Justice Newbould. 


SAKHAYET ALI MUNSHI AND OTHERS 1 
D. 
ALHADI HAZI AND OTHERS.* 


Criminal Procedure Code (Act V of 1898), Sec. 145— Hoidence of possession— 

Oral evidence. 

In а proceeding under the provisions of section 145 of the Code of Criminal 
Procedure the trying Magistrate had not given either party any opportunity of 
adducing oral evidence іп support of the possession which they claimed : 

Held, that the cardinal principle in such proceedings is that both parties must 
be given an opportunity of adducing such evidence as they ate advised to give. 

Criminal Revision. 


Application under section 435 of the Code of Criminal Proce- . 
dure by the 2nd party, praying that the order of the Sub-divisional 
Magistrate declaring, under secton 145 of the Code of Criminal 
Procedure, the 1st party to be in possession of the disputed land 
might be set aside. 


Babu КЫНА Chandra Neogy for the Petitioners. 


Babu Jogendra Kumar De (for Babu Birendra Chandra Das) 
for the Opposite Party. 


The judgment, of the Court was delivered by 


Teunon, J.—In this Rule the District Magistrate of Dacca has 
been called upon to show cause why an order made under the pro- 
visions of section 145 Criminal Procedure Code in favour of the 
first party in a proceeding taken under the said section should not 
be set aside practically on the ground that the trying Magistrate had 
not given the petitioners, or indeed either party any opportunity of 
adducing oral evidence in support of the possession which they 
claimed. That this ground is well founded is apparent from the 
order sheet of the case and also from the ill advised explanation 
which the Sub-divisional Magistrate has submitted. He says, “І 
have,learnt from painful experience that evidence as to possession 
of land is one of the most fruitful sources of perjury. I did my best 
to avoid examining witnesses intentionally as I know that I should 
not be able to rely on the statements of either party's supporters," 
But it should be obvious to any judicial officer that proceedings in 
Court are not to be determined on such a priori grounds and 

*Criminal Revision No. 59 of 1917, against the order of J. А. Ross Esq. 
Sub-divisional Magistrate of Naraingunj, dated the gth November, 1916. 
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preconceived notions. The cardinal principle is that in such pro- 
ceedings both parties must be given an opportunity of adducing such 
evidence as they are advised to give. It follows that the order com- 
plained ^f must be set aside. 

* We therefore make this Rule absolute. But we may remark that 
it will of course be open to the district authorities to take such 
further action in the interest of the maintenance of the peace as to 
them may seem necessary. 


8. С. Б. C. Rule made absolute. 


* 


Before Mr. Justice Teunon and Mr. Justice Richardson. 
LALIT MOHAN CHAKRAVARTY AND O1HERS 


v. 
HARENDRA KUMAR DE AND OTHERS.* 


Eastern Bengal and Assam — Dirorderly Houses Act (IT of rooy, E. B. and A) 
Sec, 3, proceedings under—Order passed ду the enquiring Magistrate, if cas 
be modifed by the District Magistrate. 

A District Magistrate has no jurisdiction to Interfere with an order passed by 

a criminal Court in the exercise of its Jurisdiction under section 3 of the Казып 

Bengal and Assam Disorderly Houses Act. o 


Rajasi Khemtawalliv, The King. Emperor (1) referred to. 
Criminal Revision. 


Upon a complaint having been made by the present petitioners, 
Lalit Mohan Chakravarty and others, proceedings under section з of 
the Eastern Bengal and Assam Disorderly Houses Act, were taken 
against the opposite party Harendra Kumar De and others, the 
owners of céttain houses in the city of Dacca. The enquiring 
Magistrate held that the houses were used, as described in section 
2 cl (2) of the Act, to the annoyance of the peaceful residents of 
the locality, and he directed the owners and occupiers of those 
houses to discontinue such use within 15 days from the date of his 


*Criminal Revision No. $15 of 1917, against the order of F. W, Robertson 
Esq., Additional District Magistrate of Dacca, dated the aoth March, 1917, 
modifying that of S, C, Sinha, Esq , Sadar Sub-Divisional Magistrate of Dacca 
dated the 18th February 1917. 

(1) (1910) 14 С. W. М, 404. 
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order. The opposite party moved the Additional District Magistrate 
of Dacca, and the latter passed an order by which he practically 
stayed the order of the enquiring Magistrate for a*period of 6 
months, and also modified it in certain other particulars. . 


4 
Against that order the complainants moved the High Court and 
obtained the Rule. 


Babu Hemendra Kumar Das for the Petitioners. 


Mr. J. N. Roy and Babu Kshitish Chandra Neogy for the 
Opposite Party., | 
The following judgments were delivered Д 


Teunon J —In this case it appears that оп a complaint made 
in accordance with the provisions of section 5 (¢) of the Eastern 
Bengal and Assam Disorderly Houses Act, тоо] proceedings ог 
prosecutions under section 3 were taken against the owners and | 
occupiers of houses Nos. 7, 25 and 26 óf a certain lane in the city 
of Dacca On the enquiry held in accordance with, the provisions 
of section 3 of the aforesatd Act the enquiring Magistrate found that 
as a matter of fact the houses in question were used as brothels, as 
disorderly houses, and for the purpose of habitual prostitution to 
the annoyance of the inhabitants of the vicinity, that is to say, in 
contravention of the provisions of section 2 (4) of the same Act. 
He thereupon directed that such use of the houses in question 
should be discontinued within 15 days from the date of the order. 
Тһе persons affected by the order moved the Additional District 
Magistrate of Dacca and ‘obtained from him an order by which he 
practically stayed the order of the enquiring Magistrate for a period 
of six months and also modified it in certain other particulars, 


The question involved in this Rule is whether the District Magis- 
trate had jurisdiction or was competent to modify the order of the 
enquiring Magistrate in the manner in which he has done, or in any 
manner whatsoever. Neither in the Act itself, nor in the Criminal 
Procedure Code, nor in any law that has been brought to our 
notice do we find any provision which justifies the District Magis- 
trate in interfering with an order passed by a criminal Court in the 
exercise of its -jurisdiction under section 3 of the Act to which we 
have made reference. It is also clear that if orders made under, 
section 3 are modified by other Magis'rates difficulties would arise 
in applying the provisions of section 6 of the Act. We are therefore 
clearly of opinion that the Magistrate's action was wholly without 
jurisdiction, and in so far as it is an order modifying the trying 
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Magistrate's order and not an order directed to police officers we 
direct that it be set aside. 


Richardson, J.—I have only one word to add with reference 
to the case of Rajani Khemtawalli у. The King-Emperor (т), which 
was cited in the course of the argument. Whatever opinion may have 
been expressed in the judgment delivered in that case, I do not 
understand’ that any point was actually decided by the learned 
Judges inconsistent with our decision in the present case, 


А. м.в. C Order sèt aside. 


) (1910) 14 C. W. N. 404. 


APPELLATE CRIMINAL. 


Before Mr. Justice Teunon and Mr. Justice Richardson. 


AKHOY KUMAR MUKERJEE alias 
BHUTNATH MUKERJEE 
v. 
KING EMPEROR * 

Evidence, admissibility of— Witnesses—Co-accused, competency of — Complicity in 
same matter—Joint trial —Separate trial—Indlan Oaths Act (X of. 1873), 
section 5—Criminal Procedure Code (Act V of 1898) section 242, Cl. (4). 
Although the Evidence Act is silent as to competency of accuséd persons as 

witnesses yet In view of the provisions of section 5 of Ње) Indian Oaths Act and 

section 342 Cl, (4) of the Críminal Procedure Code an accused person actually 
ucder trial cannot be sworn as а witness, and that if two or more persons are 
being /ozs!ly tried none of them is a competent witness for or against the others, 

But if two persons accused of complicity in the same matter are tried separately 

each is a competent witness at the trial of the other, 

Appeal by the Accused. 


Conviction under section 411 or section 414 in the alternative, 
of the Indian Penal Code. - 


_ The material facts and arguments will appear sufficiently. from 
the judgment. 
Babu Manmatha Nath Mukerjee for the Appellant. 


Mr.. Orr for the Crown. . : 
ù C. А. V. 


Pd 
* Criminal Appeal No. 479 of 1917 against the sentence of Mr, Abbas Salam, 
Third Presidency Magistrate, Calcutta, dated the 27th July, 1917. 
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CRIMINAL, The judgment of the Court was as follows : 
1917. The appellant, Akoy Kumar Mukerjee alias Bhut Nath Mukerjee, 
АКУ has been convicted by the Third Presidency Magistrate Mr. Abbas 
Ld Salam, in the alternative under section 411 or section 414 of the 
King-Emrperor ‘ Ж : 
sir M Penal Code and sentenced to rigorous imprisonment for one year. 
eee d The case relates to two currency notes of Rs. 1,000 each which 


were undoubtedly stolen on the 22nd January, 1917, and subsequently 
on the 26th January presented for encashment at the Paper Curren- 
cy Office, by Sheo Pershad Chatterjee, a clerk of that Office. Sheo 
Pershad's arrest led to the arrest of the appellant. The police placed 
the two men for trial before Mr. Keays, the Second Presidency 
Magistrate. Mr. Keays as he was at liberty to do, directed that they 
should be tried separately. Sheo Pershad’s case was taken first and 
at his trial, the appellant was put in the witness box and gave evi- 
dencé, In the result Sheo Pershad was convicted but the conviction 
was subsequently set aside by this Court. Now the appellant has 
been tried.and his deposition in Sheo Pershad's case has been used 
as evidence against himself, His learned pleader Mr. Manmatha 
Nath Mookerjee has urged on his behalf that the deposition is 
inadmissible mainly on the ground that the appellant was nota 
competent witness for or against Sheo Pershad. | 


The general 1ule on the subject of the competency of witnesses 
is contained in section 118 of the Evidence Act. 

“All persons shall be competent to testify unless the Court con- 
siders that they are prevented from understanding the questions put 
to them or from giving rational answers to those questions, by tender 
years, extreme old age, disease, whether of body or mind, or any 
other cause of the same kind." 


3 The Evidence Act is silent as to accused persons, but section 5 
of the Indian Oaths Act ( Act X of 1873 ) provides that "Nothing 
herein contained shall render it lawful to administer in a criminal 

: proceeding an oath or affirmation to the accused person,” and 
clause (4) of section 342 of the Criminal Procedure Code similarly 
provides that “No oath shall be administered to the accused.” It із 
undisputed, therefore, that an accused person actually under trial 
cannot be sworn as a witness, and thatif two or more persons are 
being Jointly tried none of them is a competent witness for or against 
the others. But in our opinion this exception to the general 
rule goes no further, and has no application to an accused person 
who is not at the time under trial. Accordingly when two persons 
though they may be accused ef complicity іп the same offence, 


* 
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are tried separately each is a competent witness at the trial of the. 


other, 


We are djsposed to regard the law as settled in this sense and it | 


is only in deference to the arguments addressed to us that we go 
« further into the matter. : 
Itis hardly contested that the provision in the Criminal Pro- 


cedure Code, regard being had to its context, applies only to the ac- ` 


cused actually under trial, and it appears to us that the language of 
the Oaths Act is capable of and should receive a like interpretation. 
The accused person in a criminal proceeding is the accused who is 
the subject of that particular proceeding. 

This view is in accord with English practice. [Stephen's Digest 
of the Law of Evidence, Articies 108, Archbold’s Criminal Pleading, 
Evidence and Practice, 23rd Edition, page 391 (note)]: In India the 


law was laid down as we have stated it so long ago as the year 1868. 


by Couch C. J. and Newton J. in Reg v. Narayan (т). It istrue that 
the Oath’s Act had not then been passed but section 204 of the 
first Criminal Procedure Code ( Act XXV of 18 r) was to 
the same effect as the corresponding provision in the present 
Code to which we have referred. It may be that some difficulty 
has since been caused in this connection by certain decisions 
relating to illegal or irregular pardons. The earlier cases are refer- 
red to and distinguished or explained in Qween-Empress v. Mona 
Puna, (a). In these and other cases the true question.appears to be 


whether, several persons having been placed on their trial together, 


the proceedings as against one of them have come to an end ‘so as 
to remove the impediment to his being examined as a witness for or 
against the others: See Sudsahkmania Ayyar’s case- (3) per Arnold 


White C. J. and Hussein Haj?s case (4) On this question as it, 


has arisen in particular cases or in particular circumstances, there 
may have been some conflict of opinion and the decisions may not 


be entirely reconcilable. Possibly too, traces may be found of: 


some confusion between the competency "of a person аз а witness 
and the admissibility of any evidence such person may have 
to. give. However that may be, in the case before us the appellant 
and Sheo Pershad were never on their trial together. .Ѕһео 
Pershad was tried separately. In such a сазе the rule applicable 
is that laid down in JVarayasm's case (1) already, cited and again in 

(1) (1868) 5 Bom. Н. C. К. (C. С.) т. : py 8 

(2) (1892) I. L. R. 16 Bom. 661. Р EX 

(3) (1901) I. L. R. 25 Mad. 61 (67) et eqs ,- -, 

(4) (1900) 1 L R. 25 Bom. 422. 
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Duranfs сазе (т). The latter case, which was decided by Candy J. 
upon the present Code is clearly in point. Full reasons for the 
decision, with which we generally concur, wil be feund in the 
judgment of the learned Judge, and ifthe decision was not actually 
approved and adopted by this Court in Banu SíngA's case (2), it was 
Certainly not dissented from, In fact at page 1357 of the report, 
the learned Judges (Mitra and Holmwood JJ.) say this :— 

“The law, however, is well settled that an accomplice, if he is not 
an accused under trial in the same case, is a competent witness, and 
may, as any other witness, be examined on oath.” 

That expression of opinion even if it be nothing more, certainly 
supports our conclusion that that the appellant was a competent 
witness at the trial of Sheo Pershad, a conclusion which is also 
supported by the observations of another bench of this Court, in 
Amrita Lal Hasza's case (3). 

We may mention that, as the cases show, it may often be to the 
advantage of the accused actually under trial that a person alleged to 
be an accomplice should be put into the witness box. 

It was next argued that if the appellant was a competent witness 
at Sheo Pershad’s trial, the evidence he gave was not admissible 
against himself at his own trial. It was not suggested that the 
appellant had brought himself within the protection afforded to 
witnesses by the proviso to section 132 of the Evidence Act. His 
evidence was voluntarily given. Reference was however, made to 


certain observations in Wanda Gopaľs case (4). There were special 
“facts in that case. Nanda Gopal and others were placed on their 


trial before a Presidency Magistrate. Nanda Gopal was discharged. 
The other accused were convicted and appealed to this Court. This 
Court before disposing of the appeal directed that Nanda Gopal 
should be examined as a witness. No question was raised as to his 
competency and his evidence was duly taken by the Magistrate and 
sent up to this Court, Then the appeal of the other accused was 
dismissed and the learned Judges’ at the same time issued a Rule 
upon Nanda Gopal to show cause why the case against him should 
not be further inquired into. The Rule was heard by the Chief 


Justice and Walmsley J. and in discharging the Rule the learned Chief 


Justice incidentally said,that “the evidence of Mr. N. С. Roy given 
under the direction of the Court could-not be used against him if he 
(х) (1898) I. L. R, 23 Bom. 213. 
(а) (1906) І.І. К, 33 Cale, 1353. 


(3) (1915) L L, R. 42 Calc, 957 (985) jy at С L. J. 331. 
(4) (1916) 20 C, W. N. 1128. (1132). 
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were to be retried.” But ће point was not decided and could not 
be decided at that stage. The Rule was discharged because it was 
considered unfair that the proceedings against Nanda Gopal should 
be revived upon the strength of statements made by himin the 
witness box, in the course of an examination directed by this Court, 
The ground taken was quite independent of the further question 
whether those statements would or would not have been admissible 
against him supposing he were retried. Section 132 of the Evidence 
Act was not referred to and, apart from that, the case is distinguish- 
able from the present upon the facts. The case of an accused 
person who is discharged and then gives evidence and against whom 
an order for further. inquiry is then made, may be subject to 
considerations which are not applicable to the present case. Upon 
that question we need express no opinion. In the present case, we 
are unable to say that the Magistrate committed any error of law-by 
admitting the appellant’s deposition at Sheo Pershad’s trial as 
evidence against him at his own trial. ` 


Xt was lastly argued that the Magistrate could not properly find on 
the materials before him that the appellant “knew or had reason to 
believe" that the notes were stolen property. Reference was made to 
Empress v. Rango Timafi (т). No doubt mere carelessness or suspi- 


cion might not amount to criminal knowledge though the question : 


might be one of degree. But in the present case the accused 
admits a dishonest mind. Не says: I did not know that the notes 
were stolen. І thought they were forged. There is nothing in the 
notes themselves to suggest that they were forged. We are of 
opinion that the evidence, including the statements of the appellant 
himself and the letter which he placed in his sister’s custody afford 
ample warránt for the finding that he knew or in fact believed that 
the notes had been stolen. 


For the reasons given this appeal must be dismissed. The 
appellant if on trial must surrender and undergo the remainder of 
his sentence. 


е 


D. Е. В. | Appeal dismissed ; conviction upheld. 


(1) (1880) L I.. R. 6 Bom. 402 
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CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mg. Justice 
Cuming 


2. 
KALIDASI DASI.* 

Suit, forum of —Suit for recovery of specific sum of money—Suit for accounts- 
Provincial Small Cause Courts Act (LX of 1887, Sch IT. Art. 31-—Litigant, 
if can take inconsistent positions in Court—Cioil Procedure Code (Ace V of 
1909, O. 46, Rr. 6,7. „ 

A suit for the recovery of a specific sum of money does not assume the 
character of a suit for accounts merely because in the determination of the ques- 
tion in controversy accounts muy have ta be examined There cannot, in essence, 
be a suit for accounts by the plaintiff against the defendant unless the defendant 
is under a lability to render accounts to the plaintiff. 

Chidri v. Siddam (r: ; Varadrajulu у. Patira (2) and Arisknasmamti v. 
Poovanna (3) referred to + 

The plaintiff asserted that he was entitled to get Rs. 418 for salary, Rs. 357 
as money borrowed for the benefit of the defendant and Rs. 76 as honse rent 
that is, Rs. 8t inthe aggregate. Hethen allowed credit for Rs. 425 and 
claimed to recover Rs. 466 The plaint added that if the correctness of the 
amounts was questioned, the amount due might be determined on examination 
of the accounts : | 

Helt, that the suit was not a suit for accounts under Art. 31, Sch. II of the 
Provincial Small Cause Courts Act and лаз cognizable by a Court of Small Ceuses. 

- A plaint was returned to the Court of Small Jauses on the objection of the 

defendant : : 

Held, that no objection to the jurisdiction of the Small Causes Court to 
hear the suit could be taken by the defendant, as no litigant could be allowed 
to take up inconsistent positions fo Court. 

Where a civil Court returned the plaint on the ground that the suit was 


triable by a Court of Small Causes and if the Judge of the Small Causes Court 
was of a different opinion, he might reasonably have entertained a.doubt as to 


the forum where the suit should be instituted and thus refer the matter to the - 


© © Civil Rule No. 700 of 1916, against the orders of Babu Mati Lal Ray, 
Munsiff of Jessore, dated the 23rd December, 1914, and 2nd June, 1915, and 
of Babu Sarat Kishore Basak, Small Cause Court Judge of Jessore, dated the 
азга April, 1915. 
(1) (1912) 11 M. L.T. 13 ; (1912) Mad. W. N., 36. 
(2) (1913) 24 M. L. J. 693 1 14 M. L. T. 463 (1913) Mad. W. N. 879. 
(3) (1915) 28 I. C. 955. 


KSHETRANATH BANERJEE А 


» 
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High Court for decision On the other hand, if he (the Small Cause Court 
Judge) was so confident of the correctness of his view as to entertain no doubt 
whatever in the matter within the meaning'of rule 6 (1) of order 46 of the Code 
of Civil Procedure, he might, at any rate, send the record to the District Judge 
with a request that action might be taken by him under rule 7. 

Application for revision by the Plaintiff. 

Suit to recover from the defendant certain sum of money. 

The material facts and arguments appear from the judgment. 

Babu Hirendra Nath Ganguly for the Petitioner. 

None for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee, J.—We are invited in this Rule to determine the 
forum where the plaintiff can obtain relief in respect of his claim. 
The plaintiff sues to recover from the defendant a sum of Rs. 466. 
He asserts that he was entitled to get Rs. 448 for salary, Rs. 367 
as money borrowed for the benefit of the defendant, апа; Rs. 76 as 
housecrent, that is, Rs. 89r in the aggregate ; he then allows credit 
for Rs. 425 and claims to recover Rs. 466. The plaint adds that 
if the correctness of the amounts is questioned the amount due 
may be determined on examination of the accounts, The suit thus 
framed was instituted in the Court of the Munsiff of Jessore on the 
irth December 1913. Summons was served upon the defendant 
in due course, She entered appearance and pleaded that the suit 
was cognizable by the Court of Small Causes and was consequently 
not triable by the "Munsiff under section 16 of the Provincial Small 
Cause Courts Act. An issue was thereupon raised, whether the suit 
was cognizible by a Court of Small Causes. The Munsiff came to 
the conclusion that the suit was so cognizable, and, on the 23rd 
December, 1914, returned the plaint to the plaintiff for presentation 
to the proper Court, The plaint so returned was presented in the 
Court of Small Causes at Jessore on that very day. Summons was 
again served upon the defendant, who appeared and filed a written 


statement on the 12tb April, 1915. As that written statement is not, 


before us, we do not know whether objection was taken by the 
defendant to the jurisdiction of the Small Cause Court to entertain 
the suit, It is plain that on the principle that no litigant is permitted 
to take up inconsistent positions in Court, such objection could 
nothave been taken by her, for at her instance the Munsiff had 
held that the Small Cause Court—a2nd that Court alone—had 
jurisdiction to entertain the suit. We find, however, the following 
order recorded by the Small Cause Court Judge, on the 23rd April, 
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1915: “This Court has no jurisdiction. Return for presentation 
to the proper Court" 'The Small Cause Court Judge does not 
assign, it will be observed, any reasons in support of his conclusion ; 
he makes no endeavour to meet the grounds assigned by the Munsiff 
in support of his order. The plaintiff took the plaint again to the Ш 
Court of the Munsiff, and filed it оп the same day. On the and 
June, 1915, the Munsiff held, and, in our opinion, very properly held, 
that so long as his previous order stood, he could not entertain the 
suit. Accordingly he returned the plaint to the plaintiff a second 
time for presentation to the proper Court. The plaintiff there- 
upon applied to this Court and obtained the Rule now under consi- 
deration ; his prayer is that either the Munsiff or the Small Cause 
Court Judge be directed to entertain and try his suit which was 
instituted more than two and a half years ago. 
Before we determine the question of the forum of the suit, we 
cannot but observe that the Subordinate Judge ‘should never have 
followed the procedure he adopted to the manifest harassment of 
the plaintiff. Не should have taken action under rule 6 or rule 7 
of order 46 of the Cede. Rule 6 provides that where, at any time 
before judgment, a Court in which a suit has been instituted doubts 
whether the suit is cognizable by a Court of Small Causes or is not 
so cognizable, it may submit the record to the High Court with a 
statement of its reasons for the doubt as to the nature of the suit. 
The Munsiff had held, in à carefully written judgment, that the suit 
was cognizable, not by his Court but by the Court of Small Causes. 
If the Judge of the Court of Small Causes, was of a different opinion 
he might reasonably have entertained a doubt as to the forum where 
the suit should beinstituted and thus referred the matter to this Court 
for decision. On the other hand, if the Small Causes Court Judge was 
во confident of the correctness of his view as to entertain no doubt 
whatsoever in the matter within the meaning of rule 6 (т) he might, 
at any rate, bave sent the record to the District Judge with a request 
that action might be taken by him under rule 7. The lamentable 


result of the course adopted by the Small Cause Court Judge has 


been that t he plaintiff bas been driven from Court to Court and has 
not been able yet to obtain trial of his suit on the merits ; 
while his summary order leaves us even now entirely inthe dark as to 
the grounds for his view of the scope and nature of the suit. 

As regards the the nature of the suit, we are clearly of opinion 
that the view taken by the Munsiff is correct. The suit as already 
stated is for recovery of money and is prima facie, cognizable by a 
Court -of Small Causes. Reliance however appears to have been 


* 
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placed before the Munsiff on clause 31, of the second schedule to 
the Provincia] Small Cause Courts Act which excludes from the juris- 
diction of Small Cause Courts a suit for accounts. In our opinion 

х Ше present suit cannot be properly described as a suit for accounts. 
A suit for the recovery of a specific sum of money does not assume 
the character of a suit for accounts merely because in the determi- 
nation of the question in controversy accounts may have to be ex- 
amined, This has been pointed out іл along series of decisions, 
amongst others in Hans Raj v. Ratni (1); Konduru у. Subbiah (а); 
Sankara v. Errama (3); Kailash v. Kiranenda (4) ; Maroti v. Balaji 
(5); Kadar v. Venkata (6) ; /ndar Mal v. Baldeo (1) ; Malaya y. 
Venganan (8). There cannot in essence be a suit for accounts by the 
plaintiff against-the defendant unless the defendant is under a liability 
to render accounts to the plaintiff. This was recognised in the cases 
of Chidri v. Siddam Setti (9); Varadarajulu v. Pattra (зо); Krishna- 
swami v, Poovanna (тх). In the present case, there is no allegation 
that the defendant is under a liability to the plaintiff to render accounts 
in the well-known technical sense of the term. We are accordingly of 
opinion that this is not a suit for accounts and is cognizable by a 
Court of Small Causes. 


'The result is that this Rule is made absolute; the order of the 
Small Cause Court Judge, dated the 23rd April, 1915, is set aside and 
the case is remitted to him in order that he may take cognizance of 
it and try it onthe merits, The plaint which has been filed in this 
Court will be received here and transmitted to the Small Cause 
Court Judge. As the application has not been contested by the 
defendant, there will be no order for costs, 


A. T. M. Rule made absolute., 
(1) (1904) I. L. К. 27 All. 200, (a) (1904) I. L. К, 28 Mad. 394. 
(3) (1908) 19 Mad. L, J. 113. (4) (1911) 10 I. C. 883. 

(5) (1912) 8 N. L, R. 36. ' (6) (1912) 14 I. C. 573. 


(7) (1914) 12 А. L, J. 230. (8) (1915) 1 Mad. I. W. 180. 
. (9) (1912) 11 M. L, T, 13; (1912) Mad, W., N. 36. 

(то) (1913) 24 M. L. J. 693 ; 14 M. L, T. 463 (1913) Mad. W. N. 879. 
(11) (1915) 28 I. C. 955. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft, 


NILMANI DEY 
v. 
HIRALAL DAS,* 


Rateable distribution —Civil Procedure Code (Act V of rg08), Sec. 23— Deerees 
against estate of deceased testator—Decrees obtained against two out of three 
executors. 

Two decrees were obtained against the estate ofa deceased testator, each 
obtained against two out of three executors. One of these two executors was 
common to the two suits, Each decree was prima facie capable of execution 
against the estate : | 

Held, that the decree-holders were entitled to rateable distribution of ‘the 
assets under section 73 of the Code of Civil Procedure, ; 


Application for revision, 

Application for rateable distribution. 

The material facts and arguments appear from the judgment 
Babu Nani Lal Dey for the Petitioners. 

Babu Probodk Chandra Roy for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee, J.—The events which led to the issue of this Rule 
may be briefly stated. One Bhushan Chunder Bhar appointed three 
persons A, B and C as executors to his will. After his death, one 
of his creditors X instituted a suit against two of these executors, 
А and B, for recovery of his dues from the estate. The suit was not 
defended and an ex parte decree was made on the 17th April 1917. 
A, one of the executors, who was himselfa creditor of the estate, 
instituted a suit against B and C fot recovery of his dues. The 
claim was decreed. The question now arises, whether these two 
decree-holders are entitled to rateable distribution of the assets 
under section 73 of the Civil Procedure Code, The Subordinate 
Judge has held that X is not entitled to claim rateable distribution 
along with A. In our opinion this view cannot be supported. 


It may be conceded that order 31, rule 2, Code of Civil Procedure 
provides that where there are several executors, they shall all be made 


* Civil Rule No. 577 of 1917, against an order of Babu Lalit Mohun Das, 
Guhordinate“Judge of Hooghly, dated the 11th July, 1917. . 
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parties to a suit against опе or more of them, provided that the exe- 
cutors who bave not proved their testator's will need not be made 
parties. Frbm this point of view, it is conceivable that the petitioner 
should have instituted this suit against A, B and С. No objection 
however was taken to theframe of the suit, and it is now impossible to 
hold in these proceedings that the decree made therein is not operative 
against the estate of the testator, merely because one of the executors 
was not joined as a party. The view, we take, receives some support 
from the decision in Hajisu Bai v. Kast Abdul Karim (1). What has 
happened in substance is that there are now two decrees against the 
estate, each obtained against two out of three executors. One of these 
two executors is common to the two suits. Each decree is prima facie 
capable of execution against the estate of the deceased testator. In 
these circumstances, we are of opinion that the two decrees may, 
without unduly straining the language of section 73, be regarded as 
passed against the same judgment-debtor, namely, they are both 
decrees against the estate of BhusHan Chunder Bhar, in one case, 
represented by A and B, in the other case by B and C. We may add 
that we are not disposed to put a narrow construction upon the terms 
` of section 73, so аз to defeat the ends of justice. We hold accordingly 
that the two decree-holders must rateably divide the assets . under 
section 73. The Rule is made absolute and the order of the Court 
below set aside. Tbe record will be returned to the Subordinate 
Judge in order that this order may be carried out. We make no 
order as to the costs of this Rule. t 
A. T M. 
(1) (1893) I. L. В, 19 Bom, 83. 


— 


Rule made absolute. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


RAI BAIKANTHA NATH SEN BAHADUR 
` t. 
RAMAPATI CHATTERJEE.* 
Rent suit—Co-sharer landlord—Plaint—Bengal Tenancy Act (VII of 1885), 
Sec. 148 A— Deeree, nature of. 


* Civil Rules Nos. 305 and 305 of 1917, against a decision of Babu Biroja 
Charan Mitra, Subordinate Judge of Burdwan, dated the 1gth December, 1916, 
confirming that of Babu Haripada Banerjee, Munsif of Kstwa, dated the 18th 
December, 1915. « 


Angust, 2g. 
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Co-sharer landlords, who, by atrangement with the tenants, collect their 
shares separately, and have In previous years brought separate sults for recovery 
of their dues, are competent to sue jointly for the total amount due to them under 
the terms of the original lease, which can be enforced by all the co-sharers 
together, without the consent of the tenants. But ifa plaintiff seeks to avail 
himself of the special provisions of section 148 A ofthe Bengal Tenancy Act, 
he must in his plaint seck to recover the entire amount due to himself and his 
co-sharers. 

The nature of a decree to be made‘in the suit depends upon its true character, 
If it is a suit for the share of the rent recoverable by the plaintiff separately by 
reason of the fact that he has on ptevious occasions ‘collected that share of the 
fent separately from his co-sharers, the decree will be a money decree ; if, on the 
other hand, 10 із а decree In a suit properly framed under section 148 A, the 
decree will operate аза rent decree, capable of execution under the special 
procedure prescribed by the Bengal Tenancy Act. 
© Where the plaintiff throughout the plaint proceeded on the allegation that he 
had ‘previously collected his share of the rent separately, and, in the first prayer 
clause, actually sought to recover that share, and in a second alternative clause 
stated that if _t was found that the tenant bad not paid the rent due to his 
co-sharer, he might be granted leave to amend the plaint so as to secure a decree 
for the entire sum : 

Held, that this was not a plaint in a rent sult of the character contemplated 
by section 148 A of the Bengal Tenancy Act, 


Applieation for revision by the Defendant. 
Suit for rent. А 
The material facts and aguments appear from the judgment. 
Babu Hemendra Nath Sen for the Petitioner. 
` Babu Karunamoy Bose for the Opposite Party. 
The judgment of the Court was delivered by 


Mooker]ee, J —The question for determination in this Rule is, 
whether the suit as framed is maintainable under section 148 A of 
the Bengal Tenancy Act. The.plaintiff alleged, in the first paragraph 
of the plaint, ‘that he had separately collected his share of the rent 
from the tenant defendant in previous years. In the second para- 
graph he stated that he had demanded his separate share of the rent 
from the tenant but to no avail. He added, in the third paragraph, 
that he was not aware whether his co-sharers (whom he joined as 
defendants) had separately realised their shares of the rent. In the 
first clause of the fourth paragraph he prayed that a decree might 
be made in his favour for his share of the rent ; then followed a 
second alternative clause to the effect that if it was found that the 
tenant bad not paid the rent due to his co-sharers, he might be 
granted leave to amend the plaint so as to secure a decree for the 


\ 


r 
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entire sum. Weare of opinion that this is not a plaint in a rent 
suit of the character contemplated by section 148 A. 
Reference has been made to the decisions in Pergask Lal v. 
Akhowri Balgobind Sahoy (т) and Nanda Lal Chowdhuri v. Kala 
‘Chand Chowdkuri (2), which, however, do not support the conten- 
tion of the plaintif. In each ofthese cases the plaintif landlord 
instituted the suit on the allegation that rent was recoverable by 
him jointly with his co-sharers and that he was obliged to institute a 
suit alone inasmuch as his co-sharers had not joined and had not 
disclosed how much, if any sum, was due on account of their shares. 
In the case before us, the plaintiff throughout the plaint proceeds 
on the allegation that he has previously collected his share of the 
rent separately and in the first prayer clause, actually seeks to 
recover that share. No doubt as pointed out by the Judicial 
Committee in the case of Pramada Nath v. Ramani Kania (3), and 
subsequently by this Court in the case of Bhola Nath Bose v. 
Belchambers (4), co-sharer landlords, who, by arrangement with 
the tenants collect their shares separately and haye in previous years 
brought separate suits for recovery of their dues, are competent to 
sue jointly for the total amount due to them under the terms of the 
original lease, which can be enforced by all the co-sharers together 
without the consent of the tenants. But itis plain that if a plaintiff 
seeks to avail himself of the special provisions of section 148 A, he 
must in his plaint seek to recover the entire amount due to himself 
and his co-sharers ; this the present plaintiff has failed todo. The 
Courts below have concurrrently found that the plaintiff never 
collected -his share of the rent separaiely and that the evidence he 
has adduced in support of the allegation made in the plaint is 
untrustworthy.. In our opinion, the suit as framed is nota suit 
under section 148 A and should not have been entertained. We 
cannot accept the contention that there is no substance in this objec- 
tion. The nature of the decree to be made in the suit depends 
upon its true character. If it isa suit for the share ofthe rent 
- recoverable by the plaintiff separately by reason of the fact that he 
has on previous occasions collected that share of the rent separately 
from his co-sharers, the decree will be a money decree ; if, on the 
other hand, itisa decree ina suit properly framed under section 
148 A, the decree will operate as a rent decree, capable of execution 
under the special procedure prescribed by the Bengal Tenancy Асі. 
(1) (1890) I. L. R. r9 Calc. 735. (2) (1910) 15 C. W. №. 820. 


(3) (1907) I. L. К, 35 Calc. 331 1 7 C. L. J. 139. 
(4) (1911) 14 G, La J. 373. 
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We are accordingly of opinion that this Rule must be made 
absolute and the suit dismissed with costs, inasmuch as the allegation 
of separate collection has not been established. We assess the 
hearing fee in this Court at one gold mohur. 


A similar order will be drawn up in Rule 306 of 1917. 
A. T. M. | Rules made absolute. 


€! 


, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 


MOHENDRA NATH DAS AND ANOTHER 
9. 
MOHILAL KOLAY AND oTHERS.* 
Award — Private refer ence to arbitration— Costs, award ef— Written notice. 


An absence of written notice to one of the defendants does not necessarily 
invalidate an arbitration proceeding 


Where an order for costs was made in an award made on private references 
to arbitration, which could be expunged and the remainder of the award would 
thereby remain unaffected : 

Held, that the award could be enforced to that extent. 

Quaere } Whether the principle, that when a suit has been referred to arbi- 
trators, they have authority to deal with the costs of reference and the award, 
can be extended to private references to arbitration. 

Application for revision by the Plaintiffs. 

The material facts and arguments appear from the judgment. 

Babu Satis Chandra Mukherjee for the Petitioner. 

Babu Haradhan Chatterjee for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee, J.—We are invited in this Ruleto set aside an order 
of dismissal of an application to enforce a private award. There were 
differences between the plaintiffs and the defendants regarding the 
boundary between their respective homesteads. On the r7th November, 
1914, they appointed five persons as arbitrators to settle the dispute. 
The arbitrators made their award on the 6th July, тот. Ву their 

* Civil Rule No. 356 of 1917, against a decision of Babu Lalit Mohun Das, 


Subordinate Judge of Hooghly, dated the aand January, 1917, confirming that 
< Вал Satya Charan Mookerjee, Munsif of Amta, dated the«r1th July, 1916, 


* 
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award they fixed the boundary line between the homesteads and 
directed the defendants to pay to the plaintiffs Rs. 6-2 as. as one-half 
share of the femuneration and travelling expenses of one of the 
arbitrators, which had been paid in full by the plaintiffs. "The 
plain iffs thereupon applied under paragraph 20 of the ‘second 
schedule to the Civil Procedure Code, 1908, to enforce the award. 
The Court of first instance dismissed the application on the ground 
that the arbitrators acted in excess of their authority when they 
directed the defendants to pay to the plaintiffs the sum mentioned 
in the award. Upon appeal the Subordinate Judge has taken the 
same view. He has further held that the award is open to objection 
also on the ground that the arbitrators did not give written notice of 
their meetings to the second defendant. In our opinion, the order 
of the Subordinate Judge cannot be sustained. 

Itis plain that the absence of written notice to one of the de- 
fendants does not necessarily invalidate the proceedings. We are not 
prepared to accept the confention that under the terms of the agree- 
ment of reference the parties were entitled to written notice. The 
agreement states that the arbitrators would be entitled to proceed 
ex parte if any of the parties did not enter appearance notwithstanding 
the service of written notice. This provision, however, is not equi- 
valent to a condition that if the arbitrators proceed with the arbitra- 
tion and all the parties had knowledge of these proceedings, still the 
award would be invalidated merely because one of the parties did 
` not receive a written notice, The Subordinate Judge has found that 
the second defendant had verbal notice of the proceedings and yet 


did not enter appearance. In such circumstances, we cannot hold, 


that the defendants may challenge the validity of the award on the 
ground that a written notice was not served on him: Oswald v. 
Earl Grey (1). In our opinion, he is as much bound by the 
award as if a written notice had been served upon him. 

The question next arises, whether the award is invalid because 
the arbitrators made an order for payment of costs. It is not 
necessary for our present purpose to determine whether they did 
or did not act in excess of their authority, when they made an order 
for costs. It has been held in the case of Mohanlal v. Nathu- 
ram (2), that when a suit has been referred to arbitrators, they have 
authority to deal with the costs of the reference and the award. 
We need not enquire whether this principle can reasonably be 
extended to private references to arbitration. But even if it be 


(1) (1855) 24 L. J. Q. B. 69. , 
(a) (1868) 1 В.Т. К. 144 О. C, 1 B. L, К, 144 О, С. 
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assumed that the order for costs was made without jurisdiction, 
it is plain that this does not invalidate the whole award. The deci- 
sion in Saditri Debi v. Promoda Prosad Chatterjee (т), does not 
really assist the contention of the opposite party. That case no 
doubt shows that under para ar of the second schedule to the Civil 
Procedure Code of 1908, the Court is competent to direct a private 
award to be filed if the grounds mentioned in paras 14 and 15 are 
not established ; if such grounds are established, the Court is 
bound to refuse to file the award. Now para 14 (a) provides that 
an objection may successfully be taken to the validity of an award 
where the award has left undetermined any of the matters referred 
to arbitration or where it determines any matter not referred to 
arbitration, unless such matter can be separated without affecting 
the determination of the matters referred. Consequently, where a 
matter has been left undetermined though referred to arbitration, or 
a matter has been determined though not referred to arbitration, 
and such matter can be separated without affecting the determina- 
tion of the matters referred, objection to the whole award cannot be 
sustained. The present case is precisely of that description. Even 
if the order for costs be expunged, the remainder of the award 
remains unaffected, and the petitioner is content to have the award 
enforced to that extent. It follows accordingly that neither ef the 
grounds on which the award has been rejected by the Subordinate 
Judge can be sustained. 

The result is that this Rule is made absolute and the order of the 
Court below set aside. The award will be filed and a decree drawn 
up in accordance therewith, except in so far as the award directs 
the defendants to pay Rs. 6-2 as. to the plaintiffs. The plaintiffs 
are entitled to their costs in all the Courts. We assess the hearing 
fee in this Court at two gold mohurs. 

A. T. M. Rule made absolute. 


(1) (1913) 31 C. L. J, 248. 


, 


Vor. xxvil.j HIGH COURT. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


BOGHA MOWER AND OTHERS 


~ 


v. 
RAM LAKHAN MISSER AND OTHERs.* 
Admissibility in evidente— Document varying rent— Bengal Tenancy Act (VIIL 
of 1885), See, 1038, Sub-sec. (3}—Mode of proof. 

A document which embodies a contract for variation of rent payable in 
respect of a lease, is in essence a lease, and is compulsorily registrable. If it is 
not registered in accordance with law, it Is not only not admissible in evidence, 
it does not even constitute a valid and operative contract between the parties. 

If it is established that the only evidence whereon the entry under sub-section 
(3) of section 103 В of tha Bengal Tenancy Act, was made by the Settlement 
Officer, does not support his conclusion, that is the strongest possible proof that 
the entry is incorrect. The party is not limited to a particular mode of proof ; he 
can prove aliunde that the entry is In fact, ineorrect. Не can prove that the 
material whereon the Settlement Officer based his decision, does not In law 
justify his conclusion as to the relative rights and obligations of the parties. 


Appeal by the Defendants. 


* Suit for rent. 

The Court of first instance decreed the claim in full. That decree 
was modified by the first appellate Court, which, again, was set aside 
by the following judgment of 

Roe, J.—This appeal is directed against a decision of the Sub- 
ordinate Judge of Shahabad modifying a decision of the munsiff of 
Arrah. The plaintiffs as landlords brought this suit for rent for 
certain Bhowli lands and Nagai lands against the defendants. The 
defendants pleaded that they had no Bhowli lands, that the Maga? 
rents sued for was not the real rent and that they had paid Rs, 172 
to the landlord. Upon the claim to rent for Bowli lands, the 
learned Subordinate Judge agreed with the Munsiff in holding that 
the plaintiffs case bad been proved and as regards the payment of 
Rs. 172, both Courts have held that it was proved. Upon this 
question of fact there is no further contest. The only point in issue 
before this Court is whether the Љар rent claimed by the plaintiff 
was in fact sufficiently proved. Тһе learned Munsiff made a decree 


* Letters Patent Appeal No, 16. of 1916, against the decision of Mr. Justice 
Roe, dated the 16th December, 1915, in Appeal from Appellate Decree No. 3429 
of 1912, against the decree of Babu Pares Chandra Banerjee, Subordinate Judge 
of Shahabad, dated the 24th July, 1912, modifying that of Syed Mahammad A 
Officiating Munsiff, std Court, Shahabad, dated sth July, 1911. 
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at the rates claimed by the plaintiffs. The learned Subordinate 
Judge in modification of his decision has given a decree at the 
rates admitted by the defendants. The rents clatmed by the 
plaintiffs was that recorded in the finally published record of 
rights. On a consideration of the issues of law and fact involved’ 
in this case, the.learned Subordinate Judge writes “some reliance 
has been placed in this case on behalf of the plaintiff on the Survey 


Khatian (Ex. 7) but the document (Ex. B) shows that the entry in the ° 


Ађайап is based not on the plaintiff's papers but only on the solenama 
above referred to. The АЛайїап cannot therefore help the plaintiffs. 
I'hold that the sofenama is inadmissible as it has not been registered : 
The jama stated by the defendants may not be correct, but in this 
case the plaintiffs can get a decree only at the rate admitted by them 
there being no other proof of the rental" The circumstances in 
which the solenama was held by the Subordinate Judge to be in- 
admissible is that it was a document settling the rental of 35 bighas 
of land at an annual rent of Rs. 139-2-o and that it was filed in a suit 
in which the only issue was what was the rent due upon 17 bighas of 
land. Cognizance of this agreement was not taken by the Court 
which tried the suit, the only decree in the suit being that the suit 
for rent was dismissed. The agreement was not registered. I agree 
with the learned Subordinate Judge that the soJenama was not in fact 
admissible in evidence. But the record-of-rights must be presumed 
to be correct until it is proved by evidence to be incorrect. 
The learned Subordinate Judge has not found that it has been 
proved to be incorrect. Не has found only that it was prepared 
on the basis of .a finding, dependent upon inadmissible evidence. 
The evidence of the method by which the settlement officer 
arrived at his conclusions is not the evidence contemplated in 
section 103B of the Bengal Tenancy Act. The evidence contem- 
plated in that section is evidence amounting to proof of the incorrect- ' 
ness of the record itself. The learned Subordinate Judge has speci- 
fically stated that the fama stated by the defendants may not be 
correct. There was in fact no direct evidence that the record-of- 
rights was incorrect. The suit should have been decreed on the- 
basis of the entries contained in that record. 


This appeal is therefore allowed, the decree of the Subordinate 
Judge set aside and that of the Court of first instance restored. The 
costs of this appeal and in the lower appellate Court will be paid 
by the respondent. 

Against this decision, the defendants preferred an appeal under 
clause 15 of the Letters Patent, P 


Vor. XXVII.] HIGH COURT, 


Dr. Dwarka Nath Mitter and Babu Nolin Chandra Pal for the 
Appellants. S : 


Babu Probodh Kumar Das (for Mr. N. С. Bordaloi) for the 
«Respondents. ` . 


The judgment of the Court was delivered by 


MookerJee, J—This is an appeal under clause 15 of the 
` Letters Patent from a judgment of Mr. Justice Roe in a suit for 
recovery ofarrears ofrent. One of the questions im controversy 
between the parties related to the amount of rent payable in cash. 
The Court of first instance decreed the claim in full. The Subordi- 
nate Judge on appeal modified that decree and allowed the plaintiff 
a decree at the rate admitted by the defendant. Before the Subordi- 
nate Judge, as before the trial Court, reliance was placed upon a 
petition of compromise filed in a previous suit for arrears of rent. 
This document embodied an agreement to pay Rs. 139-2, as rent for 
an area of 35 bighas. A question was thereupon raised, whether the 
document was admissible in evidence. The trial Court came to 
the conclusion that it was admissible in evidence. The Subordinate 
Judge took the contrary view. There can be no doubt that the 
opinion of the Subordinate Judge is supported by the decision of a 
Full Bench in Zalit Mohan Ghosh v. Gofali Chuck Coal Company 
Ltd (1), and the earlier decision of this Court in Birnj Mohinee 
азе v. Kedar Nath Karmakar (2). These cases show that a 
document which embodies a contract for variation of the rent 
payable in respect of a lease is in essence a lease, and is compulsorily 
registrable. Ifit is not registered in accordance with law, it is not 
only not admissible in evidence, it doés not even constitute a valid 
and operative contract between the parties. The Subordinate Judge 
accordingly left the petition of compromise out of consideration and 
modified the decree pf the Court of first instance. On appeal to this 
Court, Mr. Justice Roe has held that the plaintiff is entitled to 
succeed оп the strength of an entry in the record of-rights. This 
entry, it may be conceded, is, under sub-section 3 of section 103 B 
.of the Bengal Tenancy Act, evidence of the mattér referred to 
therein and must be presumed to be correct until disproved by 
evidence to be incorrect. The Subordinate Judge held that the 
entry had been proved by evidence to be incorrect, when it was 
shown that the entry was based solely on the petition of compromise 
which, as we have already explained, did not constitute, in law, a 


(1) (1911) I. L. К. 39 Calc, 2843 14 C. L. J. 411. 
(а) (1908) I. L.'R. 35 Calc, 1010; 8 С.Т. J. 99. 
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Civi, valid and operative contract between the parties in modification of 
1917. the pre-existing agreement between them. Mr. Justice Roe has held 
‘evs! that the entry cannot be rebutted in this manner, but that other 

Bogha Mower А ХЕС 
p. . evidence must be adduced to prove that the entry is incorrect. In 
Ram Lakhan, - М 


дана our opinion, sub-section (3) of section 103 B need not be interpreted 
Mookerjee, J. in the manner suggested. In fact, ifitis, asit has actually been, 
ud established that the only evidence whereon the entry was made by 
the Settlement Officer does not support his conclusion, that is the 
strongest possible proof that the entry is incorrect. The party is 
not limited to a particular mode of proof; he can prove aliunde, 
that the entry is in fact incorrect; but there is no reason why he 
should not achieve the same result by proof that the material 
whereon the Settlement Officer based his decision does not in law 
justify his conclusion as to the relative rights and obligations of the 
parties. We are of opinion that the view taken by the Subordinate 
; i Judge is correct and that his decree should not have been modified. 
The result is that this appeal is allowed, the decree made by 
Mr. Justice Roe set aside and that of the Subordinate Judge restored 
with costs of two hearings in this Court. 
АТ. М, Г. P, Appeal allowed. 


Before Mr. Justice Beacheroft and Mr. Justice Walmsley, 


“vin, JAGABANDHU PAL CHOWDHURY AND OTHERS 
1917. . 2. 
ма 


June, тг, 14, 22. . HALADHAR PAL CHOWDHURY AND OTHERS," 
. Mortgage decree—Tranifer of decree to one of the mortgagors—Transfer of 
minors share without leave of Court, if void—Assignee of mortgage decree, if 

cas execute—Apportionment, З 
A transfer of L minor's interest by a certificated guardian without the leave of 
the District Judge, is voidable at the instance of any other person, that is, in . 
addition to the minor, affected by the transfer. 


A judgment-debtor assignee of а mortgage deciee can execute it, by putting 


wp the mortgaged property to sale. Лааг v. Manager, Court of Wards (1) 
followed. 


“Appeal from Order No. 387 of rots, against the order of Babu Mahi 
тант аа Second Subordinate Judge of Dacca, dated the "rath 
uly, 191 . 


(1) (1931) 14 C. L, J. 639. : . 
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A 
* A purchase by & mortgagor of the mortgagee’s interest does not entitle the 
other mortgagors to apportionment of their debt. 


Appeal by the judgment-debtors. 
+ Application for execution. 
The material facts appear from the TN 


Babus Dwarka Nath Chuckerbutty, Hem Chunder Sen and 
Prokas Chunder Pakrasi for the Appellants. 


Babus Mahendra Nath Ray, Rajendra Chunder Guha and 


Sasadhar Коу (No. т) for the Respondents. 
C. A. V. 


The judgments of the Court were as follows: 


Beacheroft, J—This is an appeal by the judgment-debtors 
against an order of the Subordinate Tudge dismissing their objection 
and orderi.g execution to proceed in execution proceedings on a 
mortgage decree. ` 

On the 2314 August, 1894, fourteen persons took а patni lease 
in the names of four of their number paying a salami of Rs. 39,000. 
Partly for the purpose of raising the necessary funds sums of money 
had been borrowed by different combinations of these persons, In 
one of these transactions & mortgage bond for Rs. 12,000 was execut- 
ed on the r7th August, 1894, by ten of the fourteen persons, though 
it was expressly stated in the-mortgage bond that two of the ten had 
no interest in the property mortgaged. 

On the 29th August, 1894, the fourteen persons executed an 
ekrarnama in which it was stated that the parties wished to settle 
their shares and make arrangements for the repayment of the debts 


so as to avoid disputes in future. The interests in the patni allocat- - 


ed to individuals were set out in a schedule and the individuals 
were arranged in two groups ; one group of six having 54 annas and 
the other of eight having то} annas in the patni. The ekrarnama 
set out in what proportion the debts were to be borne by the two 
groups. In short, the 5} anna‘co-sharers took the liability for 
Rs. 15,500 and the rok anna co sharers the liability for the rest of 
the debts amounting to Rs, 30,000. The liability for the Rs. 12,000 
borrowed on the mortgage was divided, Rs. 4,000 to the 5} anna and 
and Rs. 8,000 to the ro} anna co-sharers. 

The position with reference to the mortgage was now somewhat 
peculiar. Although all 14 persons had agreed among themselves to 
be liable for the debt, the individuals in each group being liable for 
the amount due from the group in. proportion to thelr shares in the 
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patni, only 8 persons were actually interested in the mortgaged pro- 
perty. These 8 had 9} annas in the patni; two others, who joined 
in the mortgage without having any interest in the mórtgaged pro- 
perty, had 44 annas in the patni; the other four who did not join 
in the mortgage had 2} annas in the patni, 

Various sums were subsequently paid by five of the persons and 
the payments were endorsed on the mortgage bond, but though it 
is stated on behalf of the appellants that they claim to have paid 
even more than their shares, according to the ekrarnama, the figures 
have not been worked- out so as to enable us to say whether that 
claim is justified or not. 

In course of time the mortgagees sued on their mortgage and on 

the rath March, 1908, got a decree, the amount then due being 
upwards of Rs. 20,000. On the 7th February, 1912, the mortgagees 
sold their rights for Rs. 18,000 to Haladhar, one of the original 
fourtéen persons, and the representatives of Raj Kishor, another of 
the original fourteen. Haladhar and Raj Kishor were two of the 
mortgagors; Raj Kishor's interest in the patni being т} annas out of 
the 5j anna group and Haladhars 2 annas out of the rol anna 
group. - 
The present application for execution was made by the 
purchasers of the mortgagee’s interest on the 31st March 1914. 
Objections to the execution were made on behalf of the present 
appellants, who represent Jugal Kishor, who had an one-anna share 
in the patni out of the 54 annas, and Krishna Mangal, Gangadhar 
and Jagabandhu, who had 3 annas out of the то} annas. 

The objection petitions contained a number of objections, but 


those urged before the Subordinate Judge appear to have been the 


following: (1) Limitation: (2) that the Rs. 18,000 had been paid 
on behalf of all the debtors апа accepted'in full satisfaction of the 
decree: (3) that under order ar ru'e 16 of the Code of Civil 
Procedure, one of the judgment-debtors could not execute the 
purchased decree against the other judgment-debtors: (4) that the 
equities existing between the parties by reason of the ekrarnama 
should be worked out in the execution proceeding and not by 
separate suit: (5) that as the transfer included transfer of the interest 
of a minor made by the certificated guardian without the permission 
of the District Judge the transfer was inoperative. The Subordinate 
Judge decided against all these contentions. ` 
The points now urged on behalf of the appellants are (1) that 


. the transfer of the minor’s share is invalid, therefore the transferees 


cannot execute the decree as a whole, and as thé extent of the 


s 


^ 
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minors interest is unknown the decree is incapable of execution : 
(2) that the rights and liabilities of the parties can be worked out 
in the exeowtion proceedings: (3) that the present decree-holders 
being interested in a portion of the equity of redemption there, ought 
to be an apportionment of the debt between the property held by 
them and the property held by other judgment-debtors: (4) that the 
purchase by some of the debtors was really a discharge of the debt 
as contemplated by the ekrarnama. 

The first point taken depends on the effect of the transfer of a 
minor's interest by a certificated guardian without the leave of the 
District Judge. Section 3o of Act VIII of 1890 provides that such 
& transfer is voidable not void at the instance of any other person 
ie in addition to the minor, affected by the transfer, In my 
opinion the objectors cannot question the validity of the transfer. 
They may be affected by action taken by the transferee subsequently 
to the transfer but they are not affected by the transfer itself. 


The fourth point would appear to have been presented to the | 


Subordinate Judge in a somewhat different light to that in which it 
has been put before us, viz. on the footing that the objectors had 
contributed to the purchase money, the purchase being made on 
behalf of all the judgmentdebtors. We have not been referred to 


any portion of the oral evidence, and the ekrarnama on which reli-- 


ance. was placed to support the argument does not contain any 
provision as to the effect of a purchase of the mortgage by some of 
the debtors, though there is a provision that a co-sharer who pays 
the debt of another co-sharer in anticipation of a suit will obtain 
the share in the patni of the defaulting co-sharer. This clause is 
evidently not sufficient to establish the contention put forward, 
assuming for the sake of argument that the ekramama may be 
referred to to work out the equities between the parties. 

A somewhat similar point which might perhaps have been ad- 
vanced, though in fact it was not, is that the purchase was in sub- 
stance, though not in form, a redemption of the mortgage and that 
the rights of the transferees were those possessed by one of several 
mortgagors who redeems the mortgage. The point in essence differs 
from that based on order 21 rule 16 which was taken before the Sub- 
ordinate Judge, and which the learned pleader for the appellants 


expressly abandoned before us. But there is authority in Za/dAari * 


Singh v. Manager, Court of Wards (т) that а judgment-debtor 
assignee of a mortgage decree can execute it, by putting up the mort- 
gaged property to sale. 

(1) (1911) 14 C. L. J. 639. 
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For the 3rd point the learned pleader for the appellants, admits 
that he can show no authority. His argument is that this is the 
converse of the case contemplated by section бо of the* Transfer of 
Property Act and that as a mortgagor is entitled to redeem his own : 
Share when the mortgagee has acquired the share of a mortgagor, 
the same rule applies when a mortgagor has acquired the interest 
of the mortgagee. He argues that the rule is founded on the union in 
the same person of the interest of the mortgagee and of one or more 
of the -mortgagors, and as it applies when the mortgagee acquires the 
interest of a mortgagor it ought to apply also in the converse case. 
But the rule is not founded on the union of the two interests in one 
person, but on a result, which follows that union in the case where 
the mortgagee purchases the interest of a mortgagor but not in the 
converse case, namely thatthe mortgagee has by his purchase split up 
his security. The purchase by a mortgagor of the mortgagee’s 
interest does not entitle the other mortgagors to apportionment of 
their debt. There remains the question whether the equities between 
the parties can be worked out in the execution proceedings or only 
by separate suits. What the appellants are in effect claiming is that 
they have individually paid off the shares of the debt due from them 
in accordance with the terms of the ekrarnama and that their share 
in the mortgaged property ought to be released from sale, or that 
they should be made liable individually only for such amounts by 
which their payments fall short of the amounts due in proportion to 
their shares in the patni. This obviously cannot be done. I have 
already pointed out that by the ekrarnama all fourteen persons 
divided between themselves the responsibility for the mortgage debt, 
but that the persons interested in the mortgaged property only had 
92 annas in the patni. Supposing every one of the persons interested 
in the mortgaged property had paid up his share of the mortgage 
debt as allocated in the ekrarnama, a very large portion of the 
mortgage debt would still remain unsatisfied and for that portion of 
the debt the mortgaged property as a whole and not the shares of 
the individual members must remain the security : by no process of 
reasoning could the balance of the debt be thrown on one share 
rather than on another. And if itis sought to bring all the debts 
referred to in the ekrarnama into the account, that obviously cannot 
be done in this execution proceeding as it would bring in persons 

„who were not parties to the suit. I am therefore of opinion that the 
appeal should be dismissed. 

There is however an order which we can make atid which I think 
we ought to make, concerned as we are with seeing that formalities 
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of procedure should not be allowed to obscure substantial justice 
between the parties, 

As ahtady mentioned, various payments were made on the 
mortgage; one was of Rs. 2057 made in respect of Raj Kishor's 
share of the debt, on the 6th Aswin 1302. Nothing has been paid 
in respect of what is admitted by Haladhar’s share of the debt. 
His original share would be 2 annas out of roi annas, ie. yt of 
Rs. 8,000. By now it will have amounted toa very much larger 
sum ; Raj Kishor by his payment of Rs. 2,057 may or may not have 
paid the full amount due for his share, which was originally ұу 
of Rs. 4000. А large portion ofthe judgment debt is therefore 
due from the decree-holders themselves. They cannot be allowed 
to sell the property for the whole debt, which is largely swollen 
because they have failed to carry out their own undertakings. It 
must be taken that they have paid to themselves the amount due 
from themselves. A calculation must be nfade of the amount due 
in respect of the shares of Raj Kishor and Haladhar oa the footing 
above indicated ‘and the amounts so found must be deducted from 
the sum for which execution is levied, satisfaction for those amounts 


being entered. 
The parties to this appeal will bes their own costs, 


Walmsley, J.—1 agree. 3 


A. T. M, Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 
 BANDIRAM MOOKERJEE 
9. 
"PURNA CHANDRA ROY.* 
Appeal—Appellate decree passed without jurisdiction —' Contrary to law’ — Civil 
Procedure Code (Act V of 1905), section roo, sub-sec, (г): 
No Court can entertain an appeal which it is not expressly authorised by 
law to hear. 
* Appeal from Order No. t of 1917, against the decislon of G. B. Mumford 


Esq., District Judge of Birbhum, dated the 19th September, 1916, modifying 


that of Babu М, М, Chatterjee, Subordinate Judge of Birbhum, dated the 
26th July, 1916. 
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An арра! lies against ап appellate decree passed without Jurisdiction, аз the 
decision is contrary to law within the meaning of section Ioo, sub-section (1) 
of the Code of Civil Procedure. e 

Ranjit v. Ramydar (1) followed. 

i Application for execution of a mortgage decree. 
* The material facts and arguments appear from the judgment. 

Babus Bepin Behary Ghose (П) and Sarat. Chandra Dey for 
the Appellant. 

No one appeared for the Respondent. 


* The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal from an appellate order passed 
in execution proceedings on the basis of a decree in a mortgage suit 
which was valued at above Rs. 5,000. The order of the District 
Judge, which modifies the order of the Subordinate Judge, is chal- 
lenged on the ground Њаё the appeal from the order of the Subor- 
dinate Judge lay to this Court and not to the District Judge. This 
contention is clearly well-founded. 

Section 2x, sub-section (т) of the Bengal Civil Courts Act, 1887, 
provides that an appealfrom a decree or order ofa Subordinate Judge 
shall lie to the District Judge, Where the value of the original suit 
in which or in proceedings arising out of which the decree or. order 
was made does not exceed Rs. 5,000 and to the High Court in any 
other case. In the case before us, the value of the original suit 
exceeds Rs. 5,000. Consequently, an appeal against an order made 

& proceeding arising out of the decree in the suit lies Yo this 
Court and not to the Court of the District Judge. The order 
of the District Judge was consequently made without jurisdiction. 
The question thus arises, whether this Court is competent to reverse 
that order in the exercise of appellate jurisdiction. 

There can bé no question that the order of the District Judge, 
made under section 47, is a decree within the meaning of section 2 
of the Civil Procedure Code. As the order was passed in appeal, 
a second appeal lies to this Court under section 160, provided the 
reason assigned in support of it, namely, that the District Judge 
acted without jurisdiction, falls within the scope of one or other 
of the three clauses of sub-section (1) of that section. The decision 
of the District Judge is, in our opinion, contrary to law; for, 
although he does not explicitly state that he was competent to hear 
the appeal which had been preferred to him contrary to the provi- 
sion of section 21 of the Bengal Civil Courts Act, yet his decision 


(1) (1912) 16 C. L. J. 77. : 


> 


HIGH COURT. 


- 
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necessarily implies that he had jurisdiction to entertain the appeal; 
it is an elementary rule that no Court can entertain an appeal which 
_ it is not expréssly authorised by law to hear. We must hold 
` gccordingly that the decision of the District Judge is contrary to law 
because passed without jurisdiction, and must be set aside by this 
Court under section roo, Civil Procedure Code. This view 
is in conformity with the principle recognised in Ranjit Misser v. 
Ramudar Singh (т), namely, that when a decree has been made 
without jurisdiction, an appeal lies against it precisely in the same 
manner аз if it had been made with jurisdiction. This doctrine 
has been repeatedly affirmed in a long line of? cases. Abdul 
Hossain v. Kasi Sahu (з), Kalipada v. Shekhar Basini (3), 
Jamala Prasad v. Salig Ram (4) and Perumul у. Rajagopala (5). 
This view is also supported by the terms of section 9o, Civil 
Procedure Code, which applies to appeals from appéllate decrees 
by virtue of section 108. 

The result is that this appeal is allowed, the order of the District 
Judge set aside and that of the Subordinate Judge restored. “We 
do not, however, express any opinion as to the correctness of the 
order of the Court of first instance. 

As the point was not taken in the lower appellate Court and as 
the present appeal has not been opposed, there will be no order for 
costs either here or in the Court of appeal below. 


A. T. M. Appeal allowed. 
(1) (1912) 16 C. L. J. 7 (2) (1899) I. L. R- 27 Calc 362. 
(3) (1916) 24 L6» (4) (18911 I. L. К. 13 AIL 575. 


E (1889) L L. К. 13 Mad. 248. 





Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beacheroft, 
PITAMBAR DHAL AND ANOTHER 
v. 
BAIDYANATH SHET AND OTHERS.* 


Appeal —Sui?, dismissal of, under О. 9, R, iid the Code of Cívil Procedure (Act 
V of 1908). 
No appeal lies against an order refasing to set aside а dismissal of a suit under 
rule 4 of Order’g of the Code of Civil Procedure. 


* Appeal from Order No. 8t of 1917, against the decision of Babu Bhupal 
Chandra Singh, Subórdinate Judge of Midnapore, dated the 9th December, 1916, 
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Appeal by the Plaintiff. А 

Suit in forma pauperis. 

The material facts and arguments appear from the judgment. 
Babu Sitaram Banerjee for the Appellant. 

Babu Santosh’ Kumar Pal for the Respondent. 

The judgment of the Court was delivered by 
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Mookerjee, J.—The preliminary objection, taken to the com- 
petency of this appeal, is well-founded and must prevail. The 
appellants instituted a suit in forma pauperis. On the day fixed 
for trial, when the suit was called on, neither the plaintiffs nor the 
defendants entered appearance. The result was that the suit was 
dismissed under rule 3 of order 9 of the Code, which provides that 
where neither party appears when the suit is called on for hearing, the 
Court.may make ап order that the suit be dismissed. The plaintiffs 
thereupon applied for.an.order to set the dismissal aside. This 
application was made under order 9, rule 4 and was dismissed on 
the merits, Against the order of dismissal the present appeal has 
been preferred. Order 43, rule x clause (c) shows that an appeal 
lies against an order under rule 9 of order 9 rejecting an application 
(in a case open to appeal) for an order to set aside the dismissal of 
asuit Ruleg applies.to cases under rule 8, thatis, cases where 
the defendant appears and the plaintiff does not appear and the 
suit is accordingly dismissed for default. The Code distinguishes 
between cases where neither party appears and cases where the 
plaintiff is absent and the defendant appears. These are two classes 
of cases contemplated by rules 3 and 8 respectively, and the applica- 
tion for restoration are made under rules 4 and g. It is worthy of 
note that whereas an appeal is allowed against an order refusing to 
set aside а dismissal of a suit under гше 9, no appeal is allowed 
against an order refusing to set "aside a dismissal ofa suit under 
rule 4. The present case is covered not by тше 9 but by rule 4. 
The appeal is.accordingly dismissed with costs. We assess the 
hearing-fee at one gold mohur. 


A. T. M. А , Appeal dismissed. 


` 
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Before Sir Charles Chitty, Knight, Judge and Mr. Justice Richardson. 
.BISWANATH SINHA AND OTHERS 


v. 


KALICHARAN SINHA AND oTHERS.* 


Civil Froceture Code (Act V of r908), Order XIII, Rr. г, 2, Order XVII, 
№. г —Hearing of the suil-- Evidence, production of—Delay, tf, reasonable 
—Diseretion—Appellate Court, interference by — Hindu Law—Mitakshara 
— Adoption— Daughters daughter's son, . 

Order XVII, rule 1 of the Code of Civil Procedure which gives the Court 
power to adjoutn the hearing of & suit draws a distinctlon between the hearing 
of the suit and the hearing of evidence 


Held, therefore, that the trial Court had, under order XVII, rule 2 of the 
Code, a discretion to refuse to accept the documentary evidence on which the 
plaintiffs intended to rely, and which were not produced before the date fixed 
for the hearing of the suit, on which date the parties had been directed to produce 
their documentary evidence, though the hearing resulted only in an adjournment. 

Held also, that that the appellate Court ought not to interfere with the dis- 
cretion exercised by the trial Court on the question whether the delay in produc. 
ing the documentary evidence was or was not unreasonable, unless it is satisfied 
that the trial Court exercised the discretion improperly or capriciously, 


* 


Under the Mitakshira the adoption of а daughter's daughter's son іп а family > 


coming from Rajputana in Western Indis, is valid. 
Ram Chandra Krishna Joshi v. Gopal Donde Joshi (1), Yammava Kom 


Govind Appaji v. Laxman Bhimrao Kulkarni (2) and Gajanan Balkrishea + 


Deshpande v. Kashinath Narayan Deshpande (3) followed, 
Appeal by the Plaintiffs. 


Suit for declaration of title to and recovery of possession of 
certain immovable property. 


E 


The material facts and arguments will appear sufficiently from 
the judgment. 


Mr. C. R. Das, Babus Biraj Mohan Mojumdar, Tarakeswas 
Pal Chowdhury, Dhirendra Krishna Ray and Xshitisk Chandra 
Chakravarty for the Appellants. 


Sir S. P. Sinka, Babus Dwarka Nath Chuckerbutty, Mohini 
Mohon Chatterjee, Sarat Kumar Mitter and Kali Kinkar Chakra- 


varty for the Respondents. 
C. А.У, 
* Appeal from Original Decree No. 454 of 1913, against the decree of Baba 
Chandra Bhushan Banerjee, Subordinate Judge of Murshidabad, dated the 13th 
August, 1913. 
(1) (1908) L L, К, 32 Bom, 619, (a) (1912) I. І. R, 36 Bom. 533 
(3) (1915) 1. L. R.:39 Bom, 410. 
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The judgment of the Court Wás delivered by 


Chitty, J.—The plaintiffs.in this suit are the great-grandsons of 
one Tularam Singh who as they allege was the brothér of Khoshal 


Sinha. Khoshal died many years ago leaving a widow named Bhaga- , * 


bati and a son named Shibram. Shibram himself died in 1836 leav- 
ing a widow, Chhaya Kumari, a mere child, whom he had married as 
his second wife. There also survived him Tudan Kumari, his 
daughter by his first wife, and her husband Chetlal. They had issue, 
two sons then alive, Ram Lal and Behari Lal, and several daughters 
born subsequently. Behary Lal died in 1837 and Ram Lal in 1868. 
Of the daughters Golap Sundari became the mother of a son named 
Nil Kantha, the father of the defendant No. т Kali Charan Sinha. 
Annapurna also had a son whose widow is the defendant No. 2. 
The defendant No. 3 is in possession of a property, Taraf Raghab 
Bati, (No. 13 in the schedule of the plaint), under colour of.a con- 
veyance executed by Chhaya Kumari and Nilkantha Singh in 1887. 

A genealogical table prepared by the plaintiffs is attached to the 
plaint. The plainiifis claim title, as reversionary heirs of Shibram 
on the death of Chhaya Kumari, which occurred in 1899, to three- 
fourths of the properties specified in the schedule. The title to the 
remaining fourth is said to be in another great-grandson of Tularam 
who is not represented on the record. "There is no dispute as to 
the descent of the plaintiffs from Tularam. The two principal con- 
tentions raised in answer to the suit were firstly that Tularam was 
not the brother of Khoshal and secondly that in accordance with an 
alleged verbal permission given by Shibram, Chhaya Kumariin 
the year 1872 adopted Nilkantha as his son. The learned -Subordi- 
nate Judge found against the plaintiffs on both these questions and 
by his judgment and decree dated the 13th August, 1913, dismissed 
the suit. The plaintiffs have appealed. 

At the hearing before us, learned counsel for the appellants 
stated that as regards the relationship between Khoshal and Tula- 
ram he would urge merely that the suit should be remanded to the 
Court below for the taking .of further evidence, on the ground that 
evidence, oral and documentary, bearing on this question, had been 
impropetly excluded at the trial. He referred to the orders dated 
the r4th and the 17th July, 1913, in the order sheet. The order 
sheet shows that the suit was instituted on the 18th November 1911. 
On the aoth April x912, permission was given to the plaintiffs, who 
it is said are mostly serving as pepns, that isin comparatively humble 
and ill-paid posts, to sue іп forma pauperis, a privilege which has 
also been extended to them in appeal. Issues were. framed on the 
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yth “September rgra, and the 8th October was fixed for the hearing 
of the suit, on which date the parties were directed to produce their 
Я documentary evidence. On that day nothing was done. The suit 
was adjourned again and again at the instance of one or the other 
of the parties or both. The dates successively appointed were the 
rath November and r2th December, r9ra, and the arst January, 
a4th February, 7th April, yth May, oth June and roth July, 19! 3. 
On the last mentioned date the case was opened and adjourned to 
the 14th July when the hearing was resumed and continued practi- 
cally de die in diem till the “conclusion. Now the rejected docu- 
ments ought to have been produced on the 8th October 1912, but 
were not in fact produced till the 24th February, 1913, a delay 
which would allow of ample time for their manufacture. The 
excuse given was that the original plaintiff No. 1 the elder brother 
of the present plaintiff No. 1, had died on the 4th September, 1912, 
and the documents had been in his custody. The Subordinate 
Judge directed that the documents “should be kept with the record” 
leaving the question of their admission to be decided at the trial. 
On the r4th July, 1913, he refused to accept them stating that the 
explanation of delay was unsatisfactory. He also said, that a list 
should have been attached to the plaint in which the documents 
should have been specified. It was suggested that he was wrong 
in thus applying rules 14 and 18 of order VII, because sub-rule (2) 
of rule 18 expressly excepts “ documents produced for cross-exami- 
nation of the defendant’s witnesses or in answer to any case set up 
by the defendant.” The documents in question have however been 
translated and printed and it appears it was proposed to use them 
in aid of the plaintiffs’ own case that Tularam was Khosal’s brother. 
In any case the Subordinate Judge might have applied rules 1 and 
2 of order 13. Аз the plaintiffs intended, if they could, to prove the 
documents as part and parcel of the evidence in support of their 
claim, they intended to rely on them and under order XIII rule 1 
“the parties or their pleaders shall produce at the first hearing of 
the suit all the documentary evidence in their possession or power 
on which they intend to rely...... , and all documents which the 
Court has ordered to be produced." Under rule 2, “ по docu- 
mentary evidence not produced under rule r, shall be received at 
, any subsequent stage of the proceeding unless good cause is shown to 
the satisfaction of the Court for the non-production thereof and the 
Court receiving any such evidence shall record the reasons for so 
doing.” Rule r speaks of the first hearing of the suit but no diffi- 
culty arises as to that bacause the word “ hearing” is one of those 
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comprehensive words which may be used with a more or less exten- 
sive meaning according to the context. Order XVII Rule x which 
gives the Court power to adjourn the hearing of a вий draws a dis- 
tinction between the hearing of the suit and the hearing of evidence. 
There was a hearing of the suit if not on the day when issues were 
settled, at any rate on the 8th October, 1912, though the hearing 
resulted only in ап adjournment. There is no doubt therefore that 
under the Code the Subordinate Judge had a discretion to refuse to 
accept these documents and on Ње question whether the delay in 
producing them was or was not unreasonable, he, having heard the 
parties and their pleaders before him, was in a better position to 
judge than we are. We ought not to interfere especially in view of 
the terms of rule a of order XIII, unless we are satisfied that the 
Subordinate Judge exercised his discretion improperly or capriciously 
and we are not so satisfied. i 

We may add that we are not of course in a position to say 
whether these documents are authentic or not or to express any 
opinion on the point. So far however, as our attention was drawn 
to them we were not much impressed with the contents. The 
Subordinate Judge may have been. equally unimpressed when the 


documents were shown to him. It may be mentioned that on the. 


26th July, 1911, the Subordinate Judge permitted the plaintiffs after 
the close of their case to tender and exhibit two documents of un- 
doubted authenticity, namely, the deposition of Chhaya Kumari 
and the judgment of the High Court in a suit commenced in 1879 
to which we shall refer later. 

'Then as to the oral evidence which it is said was shut out, it 
appears that on the ryth July, 1913, during the trial, when the 
plaintiffs had come to the end of the witnesses whom they had 
in attendance, they applied for one day time to produce two more 
witnesses. This would have meant a break in the proceedings 
inconvenient to everybody concerned. The parties had certainly 
had ample time to prepare their respective cases and to obtain 
process for their witnesses. ~The Subordinate Judge was perfectly 
justified in refusing the application and in going on with the evidence 
for the defence. No complaint can be reasonably made on 
this score. 

As it is conceded and it seems to us properly conceded, that 
on the evidence on the record, the plaintiffs have.failed to establish 


~ 


the relationship between Tularam and Khoshal on which their сазе, 


depends, we might stop here, But it will probably be more satis- 
factory if we also deal with the question of the adoption of Nilkantha, 


P 
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to which the greater part of the argument before us was addressed. 
The adoption was not mentioned in the plaint but was plainly set 
up in the written statements of the defendent No. 1 (paras. rr and 
12) and the defendant No, 3 (para. 3). It was to the interest of 
the defendant No. 2 to deny the adoption and she did so in the 
written statement which she filed. Ви as she took no further part 

„in the suit and has not entered appearance in this appeal, her attitude 
is of little consequence. Curiously enough, among the issues, as 
they were originally framed, there was none expressly relating to the 
adoption, though the seventh issue (whether the plaintiffs were the 
nearest heirs of Shibram and entitled to succeed to the properties 
left by him) may have been wide enough to cover the question. 
The Subordinate Judge says in his judgment that he raised an issue 
(now numbered 11) after both sides had closed their evidence and 
during the arguments of the defendents! vakil. He adds “І was 
quite prepared to give time to the parties and adjourn the hearing, 

* but all the parties stated before me that they had no further evidence 
and hence the hearing was not adjourned." 


The issue is : ‘‘ Whether the adoption of Nilkantha Singh father 
of the defendant No. 1, Chhaya Kumari was legally valid accord- 
ing to Hindu I aw.” 


The factum of the adoption with the performance of the usual 
ceremonies is admitted and the points which arise are :-— 


1. Whether Chhaya Kumari had the necessary authority from 
her husband to make the adoption, and 


2. Whethera daughter's daughter's son can be legally and 
validly adopted under the Hindu Law by which the parties are 
governed, 

As to the first point, the permission relied on is a verbal permission 
and there are now no witnesses alive who can speak with personal 
knowledge on the subject. The evidence for the defendants or the 
‘contesting defendants consists of mostly of transactions which extend 
over a long period of time and illustrate the conduct of members 
of the family and those most competent to form an opinion on the 
validity of the adoption. From these transactions it is sought on 
behalf of the defendants to draw the inference that Chhaya Kumari 
was capable of making, and-did in fact make, an adoption valid not 
only in point of form but also in point of authority. Perhaps not 
less important is the long inaction of the plaintiffs and their 
perdecessors in interest. 

[Here their Lordships discussed the evidence on the? point.] 
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In all the circumstances we see no reason to disturb the conclu- 


sion arrived at by the learned Subordinate Judge. 
„> Ф 


Something was said in the course of the argument аз to the 
admissibility in evidence of some of the documents to which we 
have referred though no question of the kind seems to have been 
raised in the trial Court Clearly any transaction by which the 
right of Chhaya Kumari to adopt “was created, claimed, modified, 
recognized, asserted or denied or which was inconsistent with its 
existence" is evidence under section 13, clause (a), of the Evidence 
Act. And under clause (7) of section 32 of the same Act, state- 
ments of relevant facts made by deceased persons are themselves 
relevant “when the statement is.contained in any deed, will or other 
document which relates to any such transaction as is mentioned in 
section 13, clause (2). Regard being had to the part which Chhaya 
Kumari played in making the adoption, any recorded statement of 
hers is admissible in evidence under section 158 of the Act. This, 
applies to the statement in the application of 1836, so far as it can 
be regarded as a statement of hers, to her pleadings in the litigation 
of 1844-45 and her later depositions of 1879 and 1891. The deed 
of gift executed by Nilkanta’s natural father in 1871 was certainly a 
transaction or part of the whole transaction of adoption by which 
the right was directly and positively asserted and acted upon. 
Statements in that document made by the father are therefore ad- 
missible in evidence for what they may be worth. We have used 
them merely to show that the adoption was contemplated some 
years previously. 

After the adoption, the various applications made to the Col- 
lector for the purpose of rectifying the land register and Chhaya 
Kumari's deed of relinquishment, were again transactions by which 
Nilkanta’s rights and possession as adopted son were actively 
asserted. So too were the instalment bond of 1883 and the 
conveyance of 1887. 


Moreover, it must be borne in mind that the judgment of 188‹ 
was one of the only two documents which thé plaintiffs exhibited. 
It recounts the earlier facts and cannot be properly understood 
without reference to those facts. The plaintiffs did not use it 
merely as evidence ofa suit or transaction in which the power to 
adopt was denied and the Court finally refused to pronounce against 
the validity of the adoption, so used it would be evidence against 
them. The other document putin by the plaintiffs was Chhaya 
Kumari’s deposition of 1879. That must be read With her other 
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deposition of 1891. Perhaps neither deposition is of much import- 
ance compared with what was actually done by this lady. 
We do net of course desire to encourage any laxity in the 
а, admission of evidence, but in cases of this kind it is often difficult 
to shut out the only sources of information available to the parties. 
At the trial, both parties use what evidence there is indiscriminately 
according to their interest or convenience and it is only the 
unsuccessful party who afterwards objects. 


As to the legality of the adoption of a daughter's daughter's son, 


the question was not completely argued before us. It may be 
conceded that the respondents “have failed to prove any special 
family custom such as that set up in рага. 12 of Kali Charan's 
written statement, But as the family is governed by the Mitakshara 
and comes from Rajputana in Western India, we may be guided by 
the current of authority іп the Bombay High Court and hold that 
the adoption of a daughter's daughter's son is not illegal : Ram 
Chandra у. Gopal (т); Vamnava v, Laxman (2); Gajanan v. 
Kashinath (3). І 

According to the view we take it is not necessary to deal with 
the particular case of the defendant No. 3. If we had to come to a 
determination upon it, we should agree with the Subordinate Judge. 
In fact the appeal as against this defendant was not pressed. 

In the result the appeal must be dismissed with costs. There 


will be one set of costs to be divided between the defendants 


Nos. 1 and 3. 
A. N. R. C. Appeal dismissed. 
(т) (1908) L L. К. 32 Bom. 619. (21 (1912) 1. L, К. 36 Bom 533. 


(3) (1915) 1. L. В, 39 Bom. 410. 





Before Mr. Justice N. К. Chatterjea and Mr. Justice Richardson. 


DIGENDRA CHANDRA SEN AND ANOTHER 
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NRITYA GOPAL BISWAS AND OTHERS.* 
Suit, maintain atility ef— Manager of Court of Wards—-Power to institute suit 
without! Courts sanction—Suit, if can proceed arthont Court's erder— Court 
of Wards Act (IX. B. С af 1879), sec. 55. 


. Appeal from Appellate Decree No 3567 of 1914, against the decree of G 
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The law gives the manager of a Court of Wards, power to file a suit in 
anticipation of the sanction when the suit would otherwise be barred by limita- 
tion. Such a course should be adopted where there is very little dime left to get 
the authority of the Court of Wards. 


Though a plaint may be filed in order to prevent a suit from being barred 
by limitation, the suit shall not be proceeded with except under the order of the 


. Court, Ifa suit be proceeded with without such order, all proceedings taken 


subsequently to the filing of the plaint, being without jurisdiction, should be, 
act aside, á 


In the circumstances of the case, the land being chur land, the manager of 
the Court of Wards was held justified In instituting the suit without the authority 
of the Court of Wards, although there was some time between the date of the 
institution of the suit and the date on which the limitation would expire from 
the time when the cause of action arose, 


Appeal by Defendants Nos. 3 and 14. 


Suit for recovery of possession of certain lands on establishment 
of the plaintiffs’ title thereto, 


The material facts appear from the judgment. 


Babus Surendra Chandra Sen and Dwijendra Nath Mukerjee 
for the Appellants. 


Babu Ram Churn Mitra and Akskoy Kumar Banerjee for the 
Respondents. 


This judgment of the Court was as follows ; 


This appeal arises out of a suit by the plaintiffs who are wards 
under the Court of Wards. 


The suit which was instituted by their next friend Mr. Monier, 
Manager of the Court of Wards, was one for recovery of possession 
of certain lands on establishment of the plaintiffs’ title thereto” It 
appears that there was a partition of the estate within which these 
lands were situate, between the plaintiffs and the defendant No. 1. 
The partition took place in Chait 1305 corresponding to April 1899. 
‘The plaintiffs’ case was that these lands were part of the estate which 
fell & their share, that they went under water and then rose again 
in Kartik 1306 corresponding to October 1899. The suit was 
instituted on the 18th April rg1z (the Court having been closed 
from the 13th to 17th April, 1911) and was within r2 years from 
the rst Baisak 1306 corresponding to 13th April, 1899. It was, 
however, instituted without the authority of the Court of Wards. 


Section 55 of the Court of Wards Act provides that “No suit 
shall be brought on behalf of any ward by a Manager unless the 
same is aüthorised by some order of the Court, provided that a 
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Manager may authorise a plaint to be filed in order to prevent a suit 
from being barred by the Jaw of limitation : but such suit shall not 
be afterwards ‘proceeded with except under the sanction of the 


M. Court.” 


It appears that after the suit bad been institu ed, the plaintiffs 
applied for summons on their witnesses and a commissioner was 
appointed for local investigation. He submitted his report on the 
oth April rgrz. The manager did not obtain sanction of Ње Com- 
missioner until the 27th November, 1912, and the sanction was 
actually filedyin Court on the 5th September r913. 

The Court of first instance dismissed the suit entirely. On 
appeal, the learned District Judge partly decreed the suit and the 
defendant No. 3 who is a tenant under the defendant No..1, and 
the defendant No. 14 who is а tenant under the defendant No. 3 
and his co-sharers, have appealedto this Court. 

Two contentions have been raised in this appeal. The first is 
that the suit having been instituted without the authority of the 
Court of Wards, should be dismissed ; and secondly that, at any 
rate, the suit having been proceeded with without the sanction of 
the Court, the proceedings should be set aside and the case tried 
de novo. 

So far as the first question is concerned, we think that the suit 
should not be dismissed. No doubt, section 55 says that no suit 
shall be brought on behalf of any ward by a manager unless the 
same is authorised by some order of the Court: but, at the same 
time, it provides that a manager may authorise a plaint to be filed 
in order to prevent a suit from being barred by the law of limitation, 
The law, therefore, gives the manager power tofile a suit in апі» 
cipation of the sanction when the suit would otherwise be barred by 
limitation. Such a course should be adopted where there is very 
little time left to get the authority of the Court of Wards. In the 
present case there was, no doubt, sometime between the date of 
the institution of the suit and the’ date on which 12 years would 
expire from the time when the cause of action is said to have arisen. 
The land however was chur land and it is always difficult to fix 
the precise time when any chur appeared above water and formed 
into land. Аз a matter of fact, a portion of the land was held by 
the lower appellate Court to have been barred by limitation, 
Under the circumstances'we think that the manager was justified 
in instituting the suit on the 18th April, 1911, which was within 12 
years of the date of the partition, instead of taking the risk of having 
the suit being lreld barred if instituted within 12 уса» of thy 
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reformation of the land. Under the special circumstances of the case 
we think the suit is one which comes under the proviso to section 
ss. In the case of Dinesh Chunder Roy у Golam Mustapha (1), 


the suit which was instituted without the authority of the Court of „4 


Wards was held to have been rightly dismissed by the lower 
appellate Court. But іп that case the sanction was filed only in 
the appellate stage, and there were no special circumstances as there 
are in the present cise, in which moreover the sanction was filed 
before the actual trial commenced. с 

The appellants, however, we think, are entitled to succeed on 
the second ground. Although the proviso to section 55 lays 
down that the manger may authorise Ше plaint to be filed in order 
to prevent a suit from being barred by limitation, it expressly pro- 
vides that such suits shall not be proceeded with except under the 
orders of the Court. We find that, in the rules made by the Board 
of Revenue under section , o of the Court of Wards Act and printed 
at page 93 of the Bengal Ward's Manual, 1909, it is stated that 
“authority from the Manager need not be filed but commissioner's 
authority to institute a suit should be filed as soon as it has been 
obtained, and when the suit is filed in anticipation, the circumstances 
should be stated.and the Court asked to stay proceedings till it is 
received. The suit should be filed ip anticipation only when such 
filing is necessary to save limitation.” In the present case, although 
the suit was instituted on the 18th April 1911, the Court was not 
asked to stay proceedings, and it was after the Amin had submitted 
his report which was partly favourable to the plaintiffs, that the 
sanction was obtained on the 27th November, 1912 and it was not 
filed in Court until the 5th September, 1913. This was contrary to 
the rules framed by the Board of Revenue. But apart from that, 
section 55 clearly says that though the plaint may be filed in order to 
prevent a suit from being barred by limitation, the suit shall, not be 
proceeded with except under the orders of the Court. That being 
so, all the proceedings which were taken subsequently to the filing of 
the plaint, were without jurisdiction and must, therefore, be set aside. 

The result is that the decrees of the Courts below.must be set 


aside and the suit remanded to the Court of first instance for a trial- 


de novo. The proceedings are to be taken from the stage of filing 
of the plaint. 
The respondents must pay the costs of the appellants in all the 
Courts. ; s 
А. T. M. Appeal allowed: Case remanded, 
(1) (1888) I L, Ry 16 Cale, 89, _ . ` 
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Before Mr. Justice Richardson and Mr. Justice Walmsley. 


GOLAPDI MEAH AND OTHERS 
v. 
PURNO CHANDRA DUTT AND OTHERS. 

Joint Hindu familj— Karta, fomér of—Non-transferable occupancy holding, 
transfer of-— Recognition of transfer by karta, if binds other members of the, 
family, $ Е 
А cons nt given by the Zara of a joint Hindu family to a transfer of a non- 

transferable occupancy holding, held by the tenants under the joint family as 

landlords, is binding on other members of the family. 
Chuckua Гай Singh v. Poran Chunder Singh (1) referred to 


Appeal by some of the Defendants. 


Suit for recovery of khas possession, 


The material facts and arguments will appear sufficiently from 
the judgment of Walmsley J. 


Sir Rash Behary Ghose and Babu Probodh Chandra Roy for the 
Appellants, - 

Babu Manmatha Nath Mukherjee for the Respondents. 
C. A V. 
The following judgments were delivered : © 

Richardson, J.—I have read the judgment prepared by my 
brother Walmsley and concur init. On the question of the extent 
ofthe Aarfa’s authority which is raised, I had little doubt during 
the argument that the Аата of a joint Hindu family has authority 
to consent on behalf ofthe joint family to the transfer of an occu- 
pancy holding held by the tenants under the joint family as landlords 
and not transferable without their consent duly given by themselves 
on their behalf. 


Walmsley, J.—his is an appeal by defendants 2 to у against 
a judgment by the learned Subordinate Judge of Faridpur who 
reversed the decision of the first Court and decreed the plaintiffs 
suit. The circumstances are as follows. The Dutt family, to which 
the plaintiffs belong, hold a certain tenure, and within that tenure 
the land in suit was let out to two tenants named Dinu and Mena- 
juddin in 1878. Their interest was that of occupancy raiyats, 

* Appeal from Appellate Decree No. 3191 of 1914, against the decree of 
Babu Beeroja Charan Mitra, Subordinate Judge of Faridpur, dated the 7th 
Angust, 1914, reversing that of Babu Kumud Behary Gupta, Munsif at Goalando, 
dated the 20th August, 1913 

(1) (1868) 9 W. R. 483. 
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Civil. without the right of transfer, except with the consent of their ' 
1917, landlords. The Dutt family consisted of three brothers—K hudiram, 
Golapdi "Mohesh and Kodai. Plaintiff No. т Purna is the sgn of Kodai, 
anes and Plaintiff No. 2 Soshti, is the son of Mohesh. Khudiram had 


os three sons: Kalicharan, Ramcharan, and Soshi Mohan Kali 
amy 7. Charan is defendant No. 8 and Soshi Mohan is defendant No. 9. 
gKalicharan's wife is Jay Durga Sundari Dasi, defendant No. т. 
Sometime before 1900, Dinu and Menajuddin borrowed money from 
. Jay Durga and mortgaged the holding to her: She brought a suit 
on the mortgage, and in execution of the decree she caused the 
holding to be put up for sale, and then bought it herself, on 
7 November 24, 1900: She was putin possession in the following 
year. On November 29, тото, she let out the land to the 
defendants Nos. 2 to 7, now the appellants, and they paid hera 
bonus of 7oo Rs. On November 26, rgro, Purna instituted the 
present suit for recovery of khas possession to the extent of his 
one-third share, and his cousin Sosthi subsequently joined him as 
plaintiff Jay Durga filed one written statement, and defendants 
Nos, 2 to 7 another, but Jay Durga has not joined in the present 
appeal. : 

The learned Munsif found that Jay Durga had changed sides 
after filing her written statement, and on the merits of the case he 
held that the.mortgage to Jay Durga was effected with the consent 
ofthe plaintiffs and their co-sharers, that Soshi Mohan Putt was 
karta of the family, and that he actually conducted the mortgage 
suit on behalf of Jay Durga, and consented to her purchase of the 
holding at the auction sale, that Jay Durga was recognized by the 
plaintiffs and in particular by Soshi Mohan, the arta as their 
tenant, and that she held possession of the land for several years 

© through her Javgarts, and latterly through the defendants Nos. 2 to 7, 

and that these defendants took settlement fromher in good faith 

and paid her лоо Rs. as safarana. Не also held that apart from 
the landlords’ recognition of Jay Durga, the defendants were entitled 
to retain possession on the double ground that they are settled 
raiyats of the village, and that they took settlement from Jay 

Durga in good faith, believing her to be entitled tó admit them to 

the land. 

On these findings the plaintiff's suit was dismissed. 

Before thelearned Subordinate Judge on appeal it was urged 
that the Munsif was wrong in holding that Jay Durga's purchase 
had been recognized ; that he had taken an erroneous view of 
Jay Durga's conduct in the suit; and that the circumstances did 


f) 


Vor. XXVII.] HIGH COURT. 


not warrant the first Court's view as to the effect of the settlement 
by J:y Durga. These contentions were upheld. 
In this Сеше defendants Nos. 2 to 7 are the appellants. A 


\ preliminary objection is taken on behalf of the plaintiff Soshti that 


when the appeal was filed in November 1914, the name of the second 
pliintiff was given, not as Soshti but as Judishthir, and that the 
mistake was not corrected until July, 1915. It appears however that 
in the copy of the lower appellate Court’s decree, the name was 
written as Judishthir, and that being so the mistake was a pardonable 
clerical error for which the appellants should not be penalized. 

The main argument advanced on behalf of the appellants is that 
the consent given to a transfer of an occupancy holding, not trans- 


_ ferable by custom, by the 4arta of a joint Hindu Family is binding 


oh other members of the family, in short that Soshi Mohan’s consent 
to Jay Durga's purchase binds the plaintiffs. 

There is no dispute about the fact that up to some date later than 
Jay Durga's purchase and the delivery of possession to her, the family 
was and continued to be a joint Hindu family and that Soshi Mohan 
was its даға, $ 

The learned Subordinate Judge held that the first Court was 
wrong about the matter of recognition on four grounds—viz., (a) that 
the dakhilas, Exs. E and F, purporting to have been granted by Purna 
to Jay Durga were not genuine; (4) that Puma wasa mere boy 
during his so-called acquiescence in Jay Durga's possession ; (с) that 
the presumption arising from the entry of Jay Durga's name in the 
Record of Rights had been rebutted; and (d) that the acts ofa 
karta in relation to properties that are not joint family properties 
does not bind the other members ofa family. Itis with the last 
point that we are now concerned. Sir Rash Behary Ghose on 
behalf of the appellants, concedes that he cannot refer us to any case 
in which the power ofthe arfa to recognize a transfer has been 
affirmed. On the other hand, there is no decision to the opposite 
effect. The powers of a Aarta are described in the case of Chuckun 
Lall Singh v. Poran Chunder Singh (т), and it seems to me that 
they must include this power to recognize a transfer. The learned 
vakil for the plaintiffs seeks to avoid this conclusion by arguing that 
the holding that was sold belonged to the mortgagors, and that the 

*mortgagee who bought it was not a member of the joint family, and 


- this I think must be the meaning of the Subordinate Judge’s words— 


'"acts in connection with properties which are not joint family 
property." The fallacy of the argument, I think, lies in the fact that 
(1) (1868) 9 W. R. 483. А 
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Civit. the rights of the mortgagors, and of the mortgagee-decree-holder- 
1917. auction-purchaser do not exhaust the whole bundle of rights involved 
Golapai in the transaction, There is also the land-lord’s right to give or 

^ v withhold his consent to the transfer; this I regard as part ofthe ^ 


Parno, joint family property, and, as such, I think it comes within the 
Walmsley, J. scope of the control exercised by the karta of the joint family. If 
nu therefore there has been recognition of the transfer by Soshi Mohan 
as karta of the family, the plaintiffs are bound by that recognition. 
The learned Munsif found explicitly that there had been such 
recognition, and this finding is not displaced in the judgment of the 
lower appellate Сеш: in fact the correctness of the finding. does 
not seem to have been questioned, and the learned Judge accepted 
~ it without discussion. : 


Ihave said above thatthere is no dispute about the family 
being joint in property. I should mention: however that in this 
Court we were asked on behalf of the respondents to note that the 
&abulyat of 1878 was in favour of the three sons of Khudrain, and 
not of a arta, and that Jay Durga alone took a^ mortgage of the 
holding These facts are not of much importance, but the question 
is not one which we can enter into now, because both the lower 
Courts find that the family was joint in property. 


Another argument used for respondents is that the appellants 
have really changed their case, and that recognition by the аға is 
alate development, but this argüment ignores the important words 
of paragraph 9 of the written statement where it is said that Soshi 
Mohan “who was arta of the'family at the time” settled the 
amount of mazar. to be paid to Jay Durga. . This is explicit enough. 
For the reasons given I would allow the appeal, set aside the decree 
ofthe lower appellate Court, and restore that of the first Court, 
dismissing the suit, with costs in all Courts 


А, N. R, C. ' Appeal allowed. 


~ 


, КЖЕ КОКК bo Р ; 
Vor. ХХУПД . HIGH COURT 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. 
Justice Walmsley. 


ABDUL RAHAMAN KAZI AND OTHERS 
v. 


\ 

BAIKUNTHA NATH ROY CHOWDHURY AND OTHERS,* 
Er idence—Mal land-— Purchaser of an entire estate— Revenue sale. 

"rhe purchaser of an entire estate at a revenue sale takes the estate as created 
at the time of the Permanent Settlement. Merly because the lands are situated 
within the geographical limits of the estate purchased, it cannot be said that 
they were mal lands and formed part (f the zemindari at the time of the 
Permanent Settlement. The auciion-purcl азыт must prove that the revenue was 
assesscd on the basis of the asscts of those lands ` 


Appeal by the Defendants. 
Suit for recovery of possession of land. 


The suit was partly decreed in the Court of first instance. This 
decree was confirmed by the first appellate Court. On second 
appeal, the decree was confirmed by the following judgment of 


Mullick J.—The plaintiffs as auction-purchasers of a revenue 
paying estate at a sale held under Act XI of 18: 29, Sue the defend- 
ants for possession of: certain lands which they have described by 
their cadastral survey plots. The defendants set up a lakheraj 
right to these lands alleging that they are the property of a shrine 
called the Durga of Hasrat Shahar Cherag Alim Saheb. -The 
Munsiff found that the defendants had failed to prove any lakheraj 
tight in village Latim Sahar and that in village Schangal they had 
proved their claim in respect of only 34 bighas. 

The Subordinate Judge in appeal affirméd „the findings of the 
Munsiff and dismissed the appeal. 

Two grounds have been taken before me in second appeal: first, 
that the burden of proof was wrongly placed upon the defendants 
and second, that the Sanads on which the defendants relied have 
been wrongly construed. With regard to the second point I observe 
‘that it was not urged before the learned Subordinate Judge and 
even before me it is not shown in what respect the learned lower 
Court has erred. ‘I do not therefore think that there is any sub- 


stance in this point. 


*Letters Patent Appeal No. 76 of 3915 in ieee from Appellate Decree No, 
1424 of 1911 against the decision of Mr. Justice B. К. Mullick, dated the 26th 
Api, 1915, against the decree of R. К. Nag, Esq, Subordinate Judge, 2nd 
Court of Backergunge, dated the 23rd February, төп, affirming that of Babu 
Sarat Chandra Ser Munsiff ist Coürt at Barisal, dated the 11th March, 1910, 


CIV, 
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м 
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With regard to the question of onus I agree with the learned 
vakil for the appellants that the burden of proof was upon the plain- 
tiffs. The cases of Arfunnessa v. Peary Mokun (1)pand Koylash- 
bashiny v Gocoolmoni (2), are authorities for the proposition that 
ап auction-purchaser at a revenue sale suing for possession under 
section 37 Act XI of r859, is in substance a plaintiff in a resumption 
suit and is bound by the rule laid down by the Privy Council in 
Hurryhur Mookhopadhya v. Madub Chunder Baboo (3). The cases 
which lay down that in respect of mal lands the person setting up 
an under-tenure as against the auction-purchaser has to prove such 
under-tenure, do not apply to lakheraj claims, for there is no 
presumption that every inch of land within the ambit of an auction- 
purchaser's estate was at the time of the permanent settlement 
assessed with revenue. I think therefore that the learned Munsiff 
has wrongly framed issue No. 7 which runs as follows : 

"Have the contending defendants and their co-sharers their 
alleged Cheragi rights to the lands in suit or any portion of them? 
If so, are Ше plaintiffs entitled to annul it?” But it appears that 
the defendants accepted the issue in this form and went to trial 
upon it and took upon themselves.the burden of proving their 
lakheraj rights. Further they made no complaint on this ground 
before the learned Subordinate Judge, and І must decline in second 
appeal to set aside the decree especially as the Courts below have 
come to a decision after a consideration of the evidence adduced by 
both sides There may Ыз some difficulty in executing the decrte, 
but nothing has been said to me about that and I will merely direct 
that the appeal be dismissed with costs. ` 


Against this decision, the defendants preferred an appeal under 
clause 15 of the Letters Patent. 


Babu Abinas Chunder Gua for the Appellants. 

Babu Joges Chunder Roy for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal, under clause 15 of the 
Letters Patent, from a judgment of Mr. Justice Mullick, in a suit for 
recovery of possession of land, upon declaration of title by purchase 
of an entire estate sold for arrears of revenue. The case for the 
plaintiffs is that on the a5th March 1897, they purchased the estate 
at a sale for arrears of revenue, and that the disputed lands, though 
comprised therein have been wrongfully retained by the defendants. 


(1) (1876) I. L, R. 1 Cale, 378. (2) (1881) I. L. R. 8 Cale, 230. 
(3) (1871) 14 M, I, Аг 152, . 


Ф 


^ 


w 


Vor, Xxvi1] MIGI COURT. 


The contending defendants disclaim title and possession in a large 
number of parcels set out in the ninth paragragh of their written 
statement filed on the roth February 1909; the other plots, they 
alleged, never constituted the ma/ lands of the estate purchased by 
the plaintiffs. They assert, on the other hand, that they have been 
in possession of those lands under a revenue-free grant made in the 
year 1731. The suit was decreed in the Court of first instance, in 
respect of all lands other than 34 bighas, in which, it was held, the 
defendants had established their revenue-free title. The Court, 
however, found it impossible to locate the exact situation of these 
34 bighas and directed that the question be determined in the 
execution department. The Subordinate Judge confirmed this 
decree and added that he could not find fault with the lower Court 
for leaving the question about the site of those 34 bighas undeter- 
mined till the execution of the decree, when each party would have 
the right to represent his case. The decree of the Subordinate 
Judge has been confirmed on appeal by Mr. Justice Mullick, 

On the present appeal, the defendants have contended that the 
burden lay upon the plaintiffs to establish that the lands in dispute 
constituted the жга! lands of the estate purchased by them, that there 
is no evidence in the record to show that the plaintiffs had discharged 
the ‘burden which lay upon them, and, that, consequently, the suit 
should have been dismissed. In support of this proposition, reference 
has been made to the decision of the Judicial Committee in Hurryhur 
Moskhopadhya v. Afadub Chander Baboo (т), which was applied in 
the cases of Azfunnessa v. Peary Mohun Mookerjee (2) and Koylash- 
bashiny Dossee у. Сосоо?топі Dossee (3), to reach the conclusion that 
in resumption suits, the zemindar must prove the ma/-character of 
the lands claimed by him. It is not necessary for our present purpose to 
enter into a discussion of the abstract question of onus of proof in suits 
for resumption of revenue-free lands. It is sufficientto observe that in 
the present instance the lands are described in the record of rights as 
revenue-free lands. The burden consequently, lies primarily upon the 
plaintiffs to establish that the entry in the record of rights is errone- 
ous, the question thus arises, whether the plaintifis have adduced 
evidence to show that the disputed lands are mal lands of the estate 
purchased by them. It is conceded that there is no evidence in the 
record to show that rent had ever been claimed or realised by the 
proprietor of the estate in respect of the lands now on controversy. 
On the other hand, the defendants have produced a grant of 1731 

(1) (1871) 14 M. I. A. 152,5 8 B L. R. 566. 
(2) (1876) I. Le К. 1 Calc. 378. (3) (1881) I. L. К, 8 Cale 230. 
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which shows that an area of 64 bighas was granted to their prede- 
cessors to enable them “to burn lamps at the Durga of Shah Amirul- 
lah ;" 34 bighas are said to have been situated in Kisntat Sahangal; 
but as thedocument is in a tattered condition, it is impossible to state 
at this distance of time where the remaining 29 bighas were situated. 
The plaintiffs, it may be observed, claim in this suit lands situated 
in two villages, namely, Sahangal and Latinishar, and the case for the 
defendants was that the lands in their possession were situated in 
those two villages and were held by them revenue-free. In these 
circumstances, it is plain that. there was a grant of 63 bighas of 
land a portion whereof, at any rate, was situated in village Sahangal. 
It is also clear that this grant was anterior not merely to the Perma- 
nent Settlement but to the grant of the Dewany, on the xath August 
1765. There is on the other hand, no evidence to show.that the 
plaintiffs or any previous proprietor ever claimed or realised rent 
in respect of these lands. Іп these circumstances it is difficult to 
appreciate how the plaintiffs can possibly succeed. They are no 
doubt entitled to the privileges of a purchaser of an entire estate at a 
sale for arrears of revenue, But what are those privileges ? Concisely 
stated (omitting well-known qualifications), the rule is that the 
purchaser takes the estate as created at the time of the Permanent 
Settlement. The question, accordingly, reduced to this: Have 
the plaintiffs established that these lands were included in the estate 
at the time of the Permanent Settlement, in other words, was the 
revenue assessed on the basis of the assets of these lands? The 
answer must be in the negative. If there had been any indication 
that the rent had been realised in respect of these lands, that would 
have furnished evidence that the lands were impressed with a maf 
character. In the total absence of such evidence, it is impossible 
to say that merely because the lands are situated within the geo- 
graphical limits of the estaté purchased by the plaintiffs, they were 
mal lands and formed part of the zemindary at the time of the 
Permanent Settlement. We are clearly of opinion that the decree 
made by the Courts below cannot be sustained 

The result is that this appeal is allowed, and the decrees of the 
Courts below set aside, subject to the qualification presently to be 
stated, Our order will not affect the title of the plaintiffs to the parcels 
set out in the ninth paragraph of the written statement. The decree 
will declare the title of the plaintiffs to those plots and they will be placed 
in possession in execution of the decree of this Court, Subject to this 
reservation, the suit will stand dismissed with costs in all the Courts, 


Ae To Me . Appeal allowed, 


rd 


Vor. XXVII] HICH COURT. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Judge. 


AMJAD ALI HAZI AND OTHERS 
v. 


ISMAIL AND OTHERS.* 
Burden of proof—Fraudulemt decree—Suspictous circumstances about fraud, 


In а suit for declaration that a decree in a certain rent suit was fraudulent, 
the plaintiff is to prove that the rent decree was fraudulent and collusive. If that 
fact is not proved the plaintiff fails, and if in tbe absence of direct proof the cie 
cumstances which are established are equally consistent with the allegation of the 
plaintiff as with the denial of the defendant, the plaintiff fails for the very simple 
reason that the plaintiff is bound to establish the affirmative of the proposition. 


Wakelin v. London and South Western Railway Co, (1) followed, 

Appeal by the Plaintiffs. ` 

Suit for recovery of possession and for declaration that а 
certain rent decree was fraudulent. The primary Court decreed the 
suit, but this decree was reversed onappeal Against that decree 
the plaintiffs preferred an appeal to the High Court. This decree 
was affirmed by the following judgment of 

Beachcroft, J.—The plaintiffs brought the suit out of which 
this appeal arises for declaration of title and possession, They trace 
their title from one Daulat Gazi, being the heirs of Kamina, a 
deceased daughter of Daulat. Defendants Nos. 4 and 5 are sons and 
defendant No. 6 a daughter of Daulat, Defendant No. т is son and 
defendant No. 3 grandson of defendant No. 4 and defendant No. 2 
is a son of defendant No. 6. Defendant No. 7 is the landlord. 

Раша died in 1893. Kamina died іл 1906. Previous to her 
death Kamina had sued defendants Nos. 4 to 6 on the allegation that 
they had dispossessed her and got a decree in 1905s. Subsequent to 
her death the plaintiffs got possession. 


In August 1906 the landlord, defendant No. 7, got an ex parte . 


rent decree against defendant No. 4 and in execution bought the 
holding and settled it with defendant No. 1. 

The plaintiffs in the present suit alleged that Daulat was an occu- 
pancy raiyat and that the rent-decree obtained by the landlord was 
obtained by fraud. They claimed that their title was not affected. 

* Letters Patent Appeal No, 103 of 1913, against the decision of Mr. Justice 
Beachcroft In Appeal from Appellate Decree No. 2500 of 1911, dated the 31st 
July, 1913, against the decree of A, II. Cuming Esq., District Judge of Tipperah, 


dated the 15th May, 1911, reversing that of Babu Ambica Charan Mojumdar, 
Munsiff, 6th Court at Comilla dated the goth August, 1910. 


(т) (1886) L, К. 12 App, Cas. 4t (45). 


1913. 
c 
July, 57. 


Beacheroft, J. 
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The only defendants who put in written statements were defend- 
ants Nos. т, 3 and 7. The joint written statement of the first two, so 
far as it is material to this appeal, alleged that the froperty never 
belonged to Daulat or Kamina, that defendant No 4 alone was in 
possession of the holding, that the decree and execution proceedings 
were not fraudulent and that they took settlement from defendant 
No. 7. 

Defendant No. 7 alleged that Daulat, Kamina and the plaintiffs 
never had any interest in the land, that the decree and execution 
proceedings were not fraudulent; that defendant No. 4 alone was in 
possession of the holding, that if any other persons had rights in 
the holding, the nàme of defendant No. 4 had been registered with 
their knowledge and consent, in fact he represented the owners of 
the holding, and that he himself had settled the holding after the 
execution purchase with defendants 1 and 3. 

The Munsif found that Daulat had an occupancy right in the 
holding and that the proceedings in the rent suit were fraudulent 
and collusive, He accordingly decreed the suit. . 

On appeal the District Judge found that Daulat was a non-occu- 
pancy raiyat, that he “had no heritable interest in the holding, and 
consequently that plaintiffs had not made out any title. He also 
found that if Daulat bad a heritable interest in the holding, defend- 
ant No. 4 represented the whole body of tenants in the holding 
at the time of the rent suit and that consequently if plaintiffs had 
had any interest in the holding it had passed by the execution sale. 
He accordingly dismissed the suit. Не did not in terms come to 
any finding as to whether the proceedings in the rent suit were 
fraudulent. 

The first point taken in this appeal js that the Judge ought not 
to have allowed the defendants to take up inconsistent positions, 
that in the first instance having denied that Daulat had any interest 
at all in the holding, they should not have been allowed to agree 
that his interest was not heritable. This really amounts to this 
proposition that the Court was bound to find that Daulat either had 
an occupancy right as alleged by plaintiffs or no right at all as alleged 
by defendants. It is obvious that such a proposition is not main- 
tainable. I know of no principle of law which says that if the Court 
believes the truth to lie midway between the allegation of the 
parties it is not to find in accordance with its belief. The first Court 
having found that Daulat had an interest, it was open to the 
defendants to argue that at any rate it was wrong in finding that that 
interest was a heritable one, 


~ 


` 


Vor, XXVIL] HIGH COURT. 


The learned District Judge haè treated it as a settled proposition 


of law thata non-occupancy right is not heritable. On this point 
opinions are Mivided. That по doubt was the opinion expres sed in 
the case of Karim Chowhidar у. Sundar Bewa (1), but of the three 
Judges who dealt with the question in the Full Bench case of 


Lakhan Narain Das v. Jainath Panday (2), two expressed a contrary · 
view, one considered that non-occupancy rights were not heritable, ` 


and two held merely that the Bengal Tenancy Act had not affected 
those rights, without expressing any opinion whether they were 
heritable or not apart from the Tenancy Act. 

Fortunately it is not necessary for me to express any opinion on 
this difficult question as T am of opinion that the second finding of 


‚ the learned Judge concludes this appeal. 


“It is argued that the defendants ought not to have been allowed 
to set up any plea of representation аз the position that defendant 
No 4 represented the other heirs of Daulat could only arise if 
Daulat had heritable rights, a position inconsistent with the other 
plea that defendant No. 4 was the owner of the holding. and it is 
also argued that the theory of representation was an impossible one 
in view of the fact that plaintiff had been fighting defendants 
Nos. 4 to 6 shortly before the rent suit. 

There is no substance in the first point. The landlord defendant 
alleged іп his written statement that defendant No. 4 had been in 
possession of the holding over 12 years and he was not aware of any 
other person having an interest in it, but that if it turned out that 
others were interested they had treated defendant No. 4 as their 


‘representative. ‘There is no reason why a defence should not be 


{акеп in this alternative form, and in fact Daulat had been dead for 
13 years at the time of the rent suit. 

The second point taken is a pure question of fact, and as such 
the finding of the learned Judge is conclusive whether it be a reason- 
able finding or not, and I may remark that ss 12 years had elapsed 
between the death of Daulat and the litigation of 1905, itis not 
necessarily an unreasonable one. On that finding the interests of 
the plaintiffs if any in the holding would pass by the sale: Jagat 
Zara Dassya v. Daulati Bewa (3). 

Finally itis objected that the learned Judge did not decide the 
question whether the rent suit was fraudulent or not. It is true that 
he does not find in express terms one way or the other. But reading 
that part of his judgment which deals with the question as a whole, 


(1) (1896) I. L. R. 24 Calc, 207. (2) (1907! Т.І. К. 34 Calc. 516. 
(3) (1909) t3 G. W. N. 1110 ; L L. R. 37 Cale. 75. 
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I think there can be no doubt that he meant to find that fraud was 
not proved Не states that the appellant (the present respondent) 
contended that it was not fraudulent, and that the holding passed by 
the sale, He then refers to the argument on behalf of the plaintiffs 
on the question of representation which was bound up with the 
question ofthe fraudulent nature of the proceedings, and he con- 


“cludes by saying that the decree against defendant No 4 passed 


the rights of all the parties, By this he clearly intended to find that 
fraud was not established, for on a contrary view of the facts he 
must have found that nothing passed by the fraudulent execution 
sale, 

In these circumstances the appeal fails and is dismissed with 
costs, 


ай 


Against this decision, the plaintiffs preferred ал appeal under 


section 15 of the Letters Patent. А 
Batu Birendra Chandra Das for ће Appellants. 


Babus Ram Charan Mitra and Biraj Mohan Mojumdar for the 
Respondents. 

The judgments of the Court were as follows : 

Sanderson, C. J.—I do not think we can interfere in this 
case, ИР 
It appears that the suit was brought for recovery of possession 
and for declaration that the decree in a certain rent suit was fraudu- 
lent. i 

The Court of frst instance found that this decree was obtained 
fraudulently. 

The learned District Judge in the first appellate Court gave 
judgment in which he impliedly decided that the decree in the rent 
suit was obtained by fraud. 

On appeal to this Court Mr. Justice Beachcroft acted upon that 
supposition. 

When the matter came in appeal under the Letters Patent to 
the Bench consisting of the late Chief Justice and Mr. Justice Nalini 
Ranjan Chatterjea, it was decided that the learned Judge of the 
first appellate Court ought to have come to a distinct finding on 
this all-important question whether the decree in the rent suit had 
been obtained by fraud. 

Therefore, the matter was sent down to the District Judge for a 
finding upon that point. As has been already pointed out by my 
learned brother Mr. Justice Mookerjee the matter came before 
another District Judge, who investigated the matter and came to the 


Vor. XXVII] HIGH court. 
conclusion that the plaintiff had failed to prove that the rent decree 
was fraudulent or collusive. Now, an objection has been taken to 
that finding, апа the learned vakil has drawn our attention to the 
м ground upon which he asks us to reverse that decision. 

As I understand the learned Judge's finding it is that the facts 
which have been proved before him are suspicious; that they are 
consistent with fraud; and on the other hand they are also consist: 
ent with there being no fraud: and, that beings so, he has come to 
the conclusion that the plaintiff has failed to prove what he set out 
to prove. ` 

In my opinion the principle which should be applied in such a 
case as this is laid down by Lord Halsbury in Wakelin v. London 
and South Western Railway Co. (1), where he says “that is the fact 
to be proved"—in the present case the fact to be proved by the 
plaintiff is that the rent decree was fraudulent and collusive. “If 
that fact is not proved the plaintiff fails, and if in the aosence of 
direct proof the circumstances which are established are equally 
consistent with the allegation of the plaintiff as with the den'al of 
the defendants, the plaintiff fails for the very simple reason that the 
plaintiff is bound to establish the affirmative of the proposition ; 
“Ei qui affirmat non ei qui negat incumbit probatio." 

I think the finding of the learned District Judge is one with 
which we cannot interfere ; and, as it is admitted that if that finding 
stands the appeal must be dismissed, the consequence is that, in 
my judgment, this appeal should be dismissed with costs. 

Mooker]ee J.—I agree. 

А, T. M. 
(1) (1896) L. R. 12 App. Сав, 41 (45). 


€ 


Appeal dismissed, 


CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight Judge, and Mr. 
Justice Beachcroft. 
CHARU CHANDRA BHATTACHARJEE AND ANOTHER 
0. 
KARAM BUX SIKDAR.* 


Limitation—ZInterest, payment, of— Limita'ion Act (LX of r908), Sec, 20--“Inter- 
est paid as such, 


*Civil Rule No, 468 of 1017, against a decision of Babu Lal Behary Chatter. 
jec, Munsitl of Kalna, dated the 32nd April, 1917. 
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In order to bring a case within section 20 of the Limitation Act, it is not 
essential that the debtor should, on the occasion of every payment, state explicit- 
ly that the payment is made on account of interest as suche; it is sufficient if 
circumstances exist which make the conclusion inevitable that the payment must 
have bcen made on account of interest. T 


Application for revision by the Plaintiff. 
Suit for recovery of money. 
The material facts and arguments appear from the judgment. 


Babu Kali Kinkar Chakrabutty (for Babu Gopal Chunder 
Chuckerbutty) for the Petitioner. ' 


Babu Bankim Chundra Mukerjee for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee, J.—This Rule has been granted in connection with 
a suit for recovery of money due on a bond. On the 28th June 
i911, the defendant borrowed from the plaintiffs a sum of Rs; 8o 
which was to carry interest at two per cent per mensem with annual 
rests, The bond provided that “whenever any sum might be paid 
by the debtor to the creditor, the debtor would get an entry made, 
on the back of the bond, of payment against the interest, and, after 
the interest had been satisfied, of payment against the principal 
to the extent of the surplus. On the 11 May 1912, the debtor 
paid Rs. r4. 6 as. and, an entry to this effect was made on the back 
of the bond. There were two similar payments subsequently, 
namely, Rs. 16 on the 2nd February 1914 and Rs. Зо on the rith 
Мау 1915. This suit was instituted on the 2nd January 1917 for 
recovery of Rs 55 as then due on the bond. The defendant plead- 
ed that the claim had been satisfied'in full, and, in the alternative, 
that if anything was due, the claim was barred by limitation. The 
Small Cause Court Judge has found against the defendant on the 
first point, and in his favour on the second point The period of 
limitation applicable is three years under Art 67 of the first 
schedule to the Indian Limitation Act and the question in contro- 
versy is, whether, within three years. antecedent to the institution 
of the suit, interest has been paid as such within the meaning of 
section 20 of the Indian Limitation Act. 

Section 20 provides that where interest on a debt is, before the 
expiration of the prescribed period, paid as suck by the person who 
is liable to pay the debt, a fresh period of limitation shall be comput- 
ed from the time when the payment was made. It is plain that 
some force must be attributed to the expression as suck, and, that, 
consequently, something more than mere payment of interest must 


Vor. XXVII] | HIGH COURT. 


be established to entitle the creditor to the benefit of section 2o. 
The debtor has contended that there must be proof that, at the time 
the interest was paid, the debtor expressly stated that the payment 
was on account of interest, and that as, in the present case, the 
Shall Cause Court Judge has found that nothing was said by either 
party when the payments were made, section 20 is of no avail to the 
creditor. In support of this view, reliance has been placed upon 
the decisions in Hanmantmal Moti Chand v. Rambabai (т), and 
Muhammad Abdulla Khan v. Bank Instilment Co. (а). These cases 
affirm the proposition that the meaning of the section is that there 
must be either an express intimation by the debtor, or proof of the 
existence of circumstances which show, that the payment was on 
account of interest on the debt sued upon; in other words, if 
payments are made in reduction of a general balance of account 
without intimation by the debtor that they are to be appropriated 
in satisfaction of interest, such payments are not payments of interest 
as such within the meaning of the section. This view is also sup- 
ported by the observations in Swrju Prasad Singh v. KAwahish 
Ali (3), and Narrouji Bhimji у. Mugnirum Chandafi (д). All the 
cases mentioned, are however, clearly distinguishable. In the case 
before us which in this respect differs from Aiswanath v. 
Someswar (5), there was an express provision in the bond that when- 
ever any payment should be made by the debtor to the creditor, 
the debtor would obtain an entry made on the back of the bond to 
the effect that the payment had been made on account of interest, 
and that it was only in the event of a payment exceeding the amount 
then due as interest that the surplus would be applied in reduction 
of the principal. If, now, we confine our attention to the payment 
made on the 2nd February т916, we find that, at that time, a sum 
considerably in excess of Rs, 16 was due on account of interest. 
Consequently, pursuant to the agreement between the parties, the 
only payment which the debtor could make would be a payment as 
against the interest first. Though nothing was expressly stated by 
either of the parties at the time, the inference is irresistible that the 
payment of Rs. 16 on the 2nd February 1914 was a payment on 
account of interest as such. This view is supported by the observa- 
tions in Runchordas v. Pestonji (6): “The section requires some- 
thing more than the English law does, namely, that interest must 
be paid as interest ; that is, it must be distinctly stated at the time of 
payment that it is paid on account of interest, or, else there must be 


(т) (1879) I. La К. 3 Bom, 198, (2) (1909) І, Т. К. 31 All. 495. 
(3) (1882) I, L. R. 4 AIL 12. (4) (1880) I. L. К. 6 Bom. 103. 
(5) (1917) 21 С, W, М. 1055. (6) 1907) 9 Bom. L, К, 1329 (1331). 
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evidence from which the ауте? as i- terest may be distinctly inferred, 
and if so, the mere proof of payment is su cient.” To е same effect 
is the decision in Gope Noth Singh v. Hardeo Singh (1). 

The principle applicable to cases of this character was lucidly 
stated by Blackburn, J. in Morgan v. Rowlands (2). The principle 
is that any such payment is an acknowledgment of the existing debt, 
from which is implied a promise to pay the residue or the principal 
as the case may be ; the payment must, however, be such that from 
it the promise to pay can be inferred in fact and not merely implied 
in law ; in other words, the payment must be of an unambiguous 
character. Ifthe payment is of an ambiguous character and it is 
merely open to the creditor to make an appropriation according 
to his choice, the payment cannot be treated as a payment of interest 
as such. No doubt, a different view was indicated by Knight 
Bruce L. J. in the case of Wash v. Hodgson (3) in which he held 
apparently that where no appropriation is made by a debtor, the 
creditor has a right to make such an appropriation as will save 
limitation. The correctness of this view, however, has been doubted 
by Stirling L. J. in Friend v. Young (4). But whatever the law in 
England may be, the terms of section ao of the Indian Limitation 
Act are, in our opinion, perfectly plain. We hold that, in order to 
bring a case within the section, it is not essential that the debtor 
should, on the occasion of every payment, state explicitly that the 
payment is made on account of interest as such; it is sufficient if 
circumstances exist which make the conclusion inevitable that the 
payment must have been made on account of interest ; and the case 
before us is precisely of that description. 

The result is that this Rule is made absolute, the decree of 
dismissal made by the Small Cause Court Judge set aside and the 
suit decreed with costs, The petitioners are also entitled to their 
costs of this Rule We assess the hearing-fee at one gold mohur. 


A T. M. Рие made abso ute. 
(1) (1909) I. L. К. 31 All. a85. (2) (1872) L. R. 7 Q. B. 493. 
(3) (185516 DeG. M. and С 474. (4) (1897) 2 Ch. 421. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


Beacheroft, 
Ы NILKANTHA RAI Civi, 
p. 1917. 
Samad? 
GOSTO BEHARY CHATTERJEE.* August, тӯ. 


Rateable distribution—Civil Procedure Code ( Act V of rg08\, section 73— Decree 
against зате judgment-debtor—Sale by inferior Court, 

Where the same property has been attached in execution of tw» decrees, one 
passed by a Court of superior grade and the other by a Court of inferior grade, 
the sale should be held by the Court of superior grade. But where the sale his 
been held by Munsif, the Subordinate Judge is not to direct the Munsif to 
transmit the proceeds to hls Court, but should move the District Tudge to hive 
the proceeds so transferred and the sale proceeds are then rateably distributed 
in accordance with the provisions of section 7 3 of the Code of Civil Procedure. 


Application for revision. 
The material facts and arguments appear from the judgment. 


Dr. Dwarka Nath Mitter and Babu Rishindra Nath Sarkar 
for the Petitioner. ` 

Babus Ram Charan Mitra and /уойз Chandra Sarkar for the 
Opposite Party. 

The judgment of the Court was delivered by 

Mookerje*, J-—This Rule raises a question of the relative August, гӯ. 
rights of two rival decree-holders to participate in the sale =ч 
proceeds of the property of their common judgment-debtor. The 
petitioner ebtained a decree for money against his judgment- 
debtor in the Court of the Subordinate Judge on the ryth 
March, 1916 At his instance, writ of attachment was issued 
and served. А claimant appeared on the scene, but his 
objection was over-ruled. The claimant then sued for cancella- 
tion of. the orderand obtainedan injunction restraining the petitioner 
from proceeding with execution of his decree tillthe suit had been 
decided. 'The Subordinate Tudge thereupon stayed the sale and 
proceeded to dismiss the execution case. It appears to have been 
erroneously assumed that the effect of this order was, under rule 
57 of order 21 of the Code, to cancel the attachment effected by 
the petitioner. The execution case was discontinued, not by reason 
of default on the part of the decree-holder, but at the instance of 
an unsuccessful claimant who had instituted a suit to contest the 

* Civil Rule No. 502 of 1917, against an order of Babu Kaliprosonno Sen, 
Subordinate Judge of Burdwan, dated the oth June, 1917. 


er 
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validity of the order in the claim case. In these circumstances, 
we must assume that the attachment effected at the instance of the 
petitioner is still in force. Meanwhile, proceedings had been taken 
by the opposite party, another creditor of the same judgment- 
debtor, for realization of his dues. The sale at his instance was ` 
fixed for the goth April 19 7. Тһе petitioner applied to the 
Subordinate Judge and prayed that he might communicate with the 
Muusiff with a view to get the sale stayed. The letter was sent, 
but reached the Munsiff after the sale had already been held in his 
Court. 'The petitioner then asked the Subordinate Judge to attach 
the sale-proceeds deposited in the Court of the Munsiff and to 
distribute them rateably. This application was dismissed. The 
petitioner now contends that the assets should be rateably distri- 
buted by the Subordinate Judge amongst all persons qualified 
under section 73 of the Code of Civil Procedure, inclusive of 
himself. 

The petitioner is not en'itled.to rateable distribution under sec- 
tion 73, which provides that where assets are held by a Court and 
more persons than one have, before the receipt of such assets, 
applied to the Court for the execution of decrees for the payment 
of money passed against the same judgment-debtor and have not 
obtained satisfaction thereof, the asses, after deducting the 
costs of realization, shall be rateably distributed among all such 
persons. In this case, the petitioner did not apply for execution of 
his decree to the Court which held the assets. Indeed, he was 
not competent to make such an application, as the decree obtain- 
ed by him in the Court of the Subordinate Judge could not 
possibly be executed by the Munsiff. Nor has he been able 
to obtain the benefit of the principle recognised in section 63, 
which provides that where property, not in the custody of any Court, 
is under attachment in execution of decrees of more Courts than 
one, the Court, which shall receive or realize such property and 
shall determine any claim thereto and any objection to the attach- 
ment thereof, shall be the Court of the highest grade or where there 
is no difference in grade between such Courts, the Court under 
whose decree the property was first attached.” If the petitioner had 
been able to apply in time to the Subordinate Judge under this sec- 
tion, the sale might have been held in his Court. That event, 
however, has not happened. The sale has actually been held by 
the Munsiff, and is а valid sale, as is clear from section 63(2), which 
provides that nothing in the section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such decrees, 
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The position thus is that in the events which have happened, neither 
section 64 nor section 73 applies. 

The quesion next requires consideration, whether, in the actual 
circumstances of the case, it is still possible for the Court to give 
relief to the petitioner. The Legislature undoubtedly contemplated 
that, where, as here, the same property has been attached in execu- 
tion of two decrees, one passed by a Court of superior grade and 
the other by a Court of inferior grade, the sale should be held by 
the Court of superior grade. Here, however, the Court of lower 
grade has actually held the sale in ignorance of the fact that pro- 
ceedings in execution had already been taken in the Court of higher 
grade and that the property brought to sale was subject to a legally 
subsisting attachment effected in that Court. But the true intention 
of the Legislature may still be carried out in substance, if the course 
pointed out in Bykant Nath Shaka v. Rajendro Narain Rat (1), is 
adopted. There, the same property was sold in execution succes- 
sively» by a Munsiff and by a Subordinate Judge, and the question 
arose as to the validity of the title acquired by the subsequent 
purchaser. The Court observed that the Subordinate Judge, ins- 
tead of holding a second sale, should rather have accepted the'sale 
held by the Munsiff and have required a transfer of the deposit in 
his Court of the assets realized so that they might be rateably distri- 
buted amongst all the decree-holders. "The same view was adopted 
in Patel Naranji Morarji v. Haridas Nava'ram (2) where Sir Charles 
Sargent C.J. observed, in similar circumstances, that the petitioner 
might have applied to the District Judge to transfer the proceeds 
realized by the sale held by the second class Subordinate Judge to 
the Court of the first class Subordinate Judge. If we compare the 
observations in the two cases just mentioned, it becomes obvious 
that Sir Charles Sargent pointed out the correct procedure to be 
followed in cases of this character; namely, the Subordinate Judge 
is not to direct the Munsiff to transmit the proceeds to ‘his Court, 
but should move the District Judge to have the proceeds so transfer- 
red. If this procedure is adopted, full effect is given to the intem- 
tion of the Legislature. The Subordinate Judge in essence adopts 
the sale held by the Munsiff as if it were a sale held by himself and 
the sale proceeds are then rateably distributed in accordance with 
the provisions of the Code. We feel no doubt that the Court has 
inherent power to adopt the procedure we have described to effec- 
tuate the ends of justice and that this course should have been 
followed in the present case. 


(1) (1885) L L. К. 12 Cale, 333 (338). (21 (1993) L Т. К, 18 Bom, 458, 
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The result is that this Rule is made absolute, and the order of 
the Subordinate Judge set aside. We direct that the sale proceeds 
be transferred from the Court of the Munsiff to the Court of the 
Subordinate Judge to be rateably distributed by him amongst the 
decree-holders who have qualified themselves under section 73 
of the Code of Civil Procedure including the present petitioner. 
We make no order as to the costs of this Rule. 


A T м. Ruie made absolute, 





APPELLATE CRIMINAL. 


Before Mr. Justice Teuvon and Sir Syed Shamsul-Huda, Knight, 
Judge. 
AMIRUDDIN AHMED alias TAKUR BAP 
g. 
KING EMPEROR.* 


Indian Evidences Act (I of 1873), sections 24, 25, 26, if qualified by section з] of 
the Act—/nformation received from accused, admissibility of—Confession 
recorded by the Magistrate— Confession, verification of, by the Magistrate — 
Additional incriminating statements by the accused, during the verification, 
if admissible in evidence—Procedure of verification of confession by the Magis- 
trate in the presence of the accuscd, propriety of —Charge to the fury, kom 
to be expressed, 


Section 24 of the Indian Evidence Act does not control section 27 of the Act. 
Quecn-Empress ч. Babu Lal (1) followed. 


Under section 27 of the Act, if a single statement made by an accused person 
contains more Information than what is contemplated {n section 24, the state- 
ment is not to go in as a whole nor is to go in as a statement at all, but what is 
admissible is the particular information given by the statement which has 
led to the discovery. 

The Legal Remembrancer v, Chema Nashya (a) and Qieen-Emgress ч. Nana 
(3) referred to. 

A Magistrate after recording the confession of the accused in the regular 
manner took tbe accused with him to various places referred to in the confession 
for purposes of verification, and iu the course of such verification the accused was 
said to have supplemented his former recorded confésslon by other statements of 

* Gomina Appeal No 277 of 1917, against the conviction and sentence 


passed Bagchi Esq , 2nd Additional Sessions Judge of Mymensingh 
dated the gth May, 1917. ар di i 


(т) (1884) I. L. К. 6 АП, 509, (2) (1897) I. L. R. 25 Calc. 413. 
(3) (1889) I. І. R, R, 14 Bom, 260, : 
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an incriminating nature 4 and the Magistrate was allowed at the trial to depose 
to these other statements of the accused though they were never recorded at any 
time under sectibn 164 of the Code of Criminal Procedure : 

Held, that these additional statements could not be used as evidence against 
the accused. ` 


Онген. Empress у. Bkairab Chunder Chuckerbutty (1); The Emperor v. Radke 
Halwai (a); The King-Emperor v, Rajani Kanto Koer (3) and Quecu-Empress 
v. Viran (4) followed, 


The ргоргіёќу of the prodedure of the verification of confession by the Magis- 
trate himself in the presence of the accused discussed. 

A Sessions Judge in his charge to the Jury should avold аз far as may be the 
use of expressions which assume the guilt of the accused. 

Criminal Appeal. 

The accused was tried by jury in the Court of the Additional 
Sessions Judge of Mymensingh, and was convicted of dacoity and 
sentenced under section 395 I. P. C. to rigorous, imprisonment for 

*five years. 2 

The other material facts will appear sufficiently from the judg- 

ment of Teunon J. 


Babus Dasarathi Sanyal and Jatindra Mohan Chaudhuri for 
the Accused. * 


Mr. Orr (Deputy Legal Remembrancer) for the Crown. 
C. A. V. 
. The following judgments were delivered : 


T unon, J —In this case the appellant before us has been con- 
victed of dacoity and sentenced under section 395, Indian Penal 
Code torigorous imprisonment for five years. 


The trial was by jury in the Court of the 2nd Additional Ses- 
sions Judge of Mymensingh and what has been urged before us 
is that the trial has been vitiated by the erroneous admission of 
evidence and by serious misdirections in the learned Judge's charges. 


It appears that on the night of the 24th of November, 1916, at 
a village called Rajoi a serious dacoity took place in the houses of 


two cousins Rajendra and Debendra Bhoumik, From the house of . 


Debendra, cash, currency notes, ornamehts and other articles to an 
‘aggregate value of over Rs. 9,000 and from Rajendra’s house cash 
and other property to the value of some Rs. 300 are said to have 
been removed. 


(1) (1895) 2 C. W, N. 702. (2) (1902) 7 C. W* N, 220 
(3) (1903) 8 C, W. N. 22, (4) (1886), І L, R, 9 Mad. 224. 
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In connection with this. dacoity and with a dacoity that took 
place in village Baliapara about a month before, the appellant, it 
appears, came into touch with the police on the 26th of November. 
On the a8th of that month two persons of the name of Zabir and 
Piru, and on the 29% a 3rd man named Maniruddin were arrested. 
Thereafter also on the agth, the appellant was himself arrested. 

It is next said that all the four persons so arrested made con- 
fessions to certain police officers, and that the confessions so made 
led to certain discoveries. | 

On the following dày, the 3oth November, all four were produced 
before a Deputy Magistrate to whom appellant made a confession 


` and Zahir and Piru made statements. On the 3rd of December, 


the Deputy Magistrate who recorded the statements next proceeded 
to verify the appellant's confession and in the course of these verifica- 
tion proceedings which continued to the sth December, appellant, it 
is said, made additional statements. . Е 

Ultimately all four accused were placed оп their trial, and all four” 
have been convicted. Weare however not concerned with Piru, 
Zahir and Maniruddin, whose cases are not before us. 

I shall now deal with the objections that have been taken before 
us to the trial as conducted by the learned Judge. 

The first objection or series of objections refers to the confession 
made by the appellant himself on the 3oth of November. It is urged 
in the first place that the Sessions Judge has not sufficiently placed 
before the jury the circumstances which militate against the value of 
the confession such as (a) the interval betyeen arrest and the making 
of the confession, in other words, the period spent in .police custody, 
(4) facts' indicating that the appellant had been led to believe that 
he would be made an approver, (c) the attempts made.in portions 
of the confession to extenuate the appellant's own share in the crime 
and (d) the  iscrepancy between the sums or value stolen and the 
sums recovered, Ithas also been urged that the judge should 
have excluded or directed the jury to discard from their considera- 
tion the first portion of the confession in which the appellant speaks 
of the earlier dacoity at Baliapara. In my judgment the Judge would 
have grievously erred had he excluded any portion of the confession, 
and the fact that he put the whole of the confession before the jury 
detracts from the argument that he did not invite special attention 


' to passages in which for instance he speaks of persuasion or of his 


rescue of a child from spoliation. Similarly the learned Judge has in 
fact dealt with the question of inducement. ‘Thus though it may be 
said with some reason that the Judge’s treatment of the confession 


^ 
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is to some extent one-sided, for instance, in putting to the jury such 
questions as these, “is not the production......... material corrobora- 
tion,” “..,...d8 they not afford sufficient corroboration” and in treat- 
ing the use in the confession of English expressions, (which is merely 
consistent with evidence previously obtained), as having the value 
of independent corroboration, yet such misdirections as there are in 
this connection would not in my opinion have been sufficient by 
themselves to necessitate a retrial. 

It is next urged that the Judge has erred in instructing the jury 
to take into consideration as against the appellant the statements 
made by Zahir and Piru to the Magistrate on the 30th of Novem- 
ber. He has throughout spoken of these statements as “ сопќеѕ- 
sions ” “confessional statements” or “confessions of a sort,” but 
when we examine them we find that they are not self-incriminating 
statements. In speaking of them as confessions and in saying that 
they “should” be taken into consideration as against the appellant, 
the Judge, it is clear, must have misled the jury. 

In the third place it is contended that the so-catled verification 
proceedings are illegal and that no evidence regarding them should 
have been admitted. - This contention is based largely on the obser- 
vations to be found in the judgments in the case of Zhe Emperor v. 
Radke Halwai (1), but I do not understand.that case or any other 
case to lay down that such proceedings are wholly illegal. They 
are undertaken, it would seem, with a view to testing the truth of a 
confession and to obtain evidence either corroberating the confes- 
sion or indicating its falsity. In so far at least as such evidence 
may be obtained, for instance in ascertaining that the prisoner is 
familiar with, or wholly ignorant of, the localities of which he has 
spoken, or in furnishing clues to further enquiry such- proceedings 
may be useful. In connection with such proceedings the main 
concern of the Courts would seem to be to ensure that evidence not 
strictly admissible is not admitted. In the present case that precau- 
tion has not been taken for we find that the verifying Magistrate 


has been permitted to speak to statements said to have been made : 


to him in the course of his proceedings Such additional statements 


being statements made in the course of an investigation when not- 


recorded in the manner provided in section 164 of the Code of 
Criminal Procedure, are in my opinion, inadmissible. If further 
authority for this proposition is required it is to be found in the case 
of Queen-Empress у. Bhiirab Chunder Chu heréutiy (2), (though 
1 am not to be understood as agreeing in the distinction therein 


(1) (1902) 7 С W, N, 220. ‘(2) (1893) 2 C. W, М, 703, 
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drawn between a statement and a confession); Zhe Emperor v. 
“Radhe Halwai (1), and The King Emperor v. Rajani Kanto Koer (2). 


' Lastly very serious objection has been properly taken to the 
manner in which the Sessions Judge has dealt with the confessions 
said to have been made by the appellant and the co-accused to thé 
police in the course of the police investigation. It is unnecessary 
and it would be all but impossible to enumerate in detail the errors 
committed by the learned Judge in this connection. He has ad- 
mitted in evidence and placed before the jury the whole history so 
to speak of the investigation. Не has permitted the police officers 
and other witnésses, introducing inter alia much hearsay matter 
to describe the steps and processes by which they obtained and 
worked up clues and finally succeeded, in the Judge’s language “іп 
tracking and trapping the culprit” and finally in “bagging” the 
accused on their trial. 

The confessions having led, it is said, to discoveries, he has 
next admitted in evidence not merely so much as led directly to the 
discovery or related directly to the fact discovered but practically 
the whole of each such statement, including such matter as this, 
*Maniruddin named one Amiruddin (f.e. the appellant), while Zahir 
did not...Maniruddin, and Zahir were confronted, and Zahir when 
thus confronted had to admit that Amiruddin was also in the gang” 
and again, “Amiruddin asked to be confronted with Piru, Zahir and 
Maniruddin, to tell them to their faces what articles they each had 
got in their shares." 


He has next in effect directed the jury that the statements which 
he has thus erroneously admitted could and should be used not 
metely against the maker but against his co-accused. In another 
tespect also the Sessions Judge has dealt erroneously with this part 
of the case; He has expounded to the Jury the provisions of sec- 
tions 24 to 30 of the Evidence Act and has next left it to the Jury 
to "scrutinize the confessions and the other evidence" in the light 
of that exposition. If in this portion of the charge he intended, as 
he apparently did, to leave it to the Jury to decide, whether the 


` statements or confessions made to the Magistrate and how much of 


the confessions said to have been made to the police officers were 
admissible he has clearly thrown upon the Jury the duty which the 
law lays on him. It is for the Judge to admit or exclude evidence 
in accordance with the law on that subject, and for the jury to ‘weigh 
and value the evidence admitted, 


(1) (1902) 7 C. W. М. 220, (2) (1903) 8 С. W, М, 22. 
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I have next to consider two criticisms árhich have been advanced 
in connection with this part of the case and do not appear to me to 
be well-founded. 


Itissaid that the Sessions Judge is wrong in his view that 


section 27 of the Evidence Act applies to and qualifies section 24 ' 


and section 25, as well as section 26,—whether as regards section 
24, the question strictly arises has not been made clear, inasmuch 
as it has not been shown to us that discoveries resulted or are said 
to have resulted from confessions other than confessions made to 
police officers, or when in the custody of police officers and not 
in the immediate presence of a Magistrate. If however the ques- 
tion does arise, in that case I am of opinion that section 27 qualifies 
not only section 26, and section 25, but also section 24. АП three 
sections lay down general rules excluding confessions. It is in my 
opinion unnecessary to discuss the policy which has led to the 
enactment of these rules. It is sufficient to say that the same broad 
grounds or principles appear to underlie all three. In section 27 
follows an exception. The reason for making or providing this 
exception applies alike to each of the three preceding general 
rules. If the exception had been intended to apply only to section 
26 or only to sections 26 and 25 we should have expected to find this 
intention expressly stated or to find the exception embodied in 
those two sections or in section 26 alone. Further the position of 
section 28 which is also in the nature of an exception to section 24 
supports this view. I therefore hold that when a confession as a 
whole is excluded whether by reason of the provisions of section 26 
or of section 25 or of section 24 so much of the information given by 
the person making the confession, when accused and in custody, as 
distinctly relates to a relevant fact thereby discovered becomes 
admissible. 

It has next been contended that when an accused himself pro- 
duces the articles said to be discovered any anterior statement made 
by him is inadmissible. I am unable to assent to this contention. 
On the contrary I agree with the view taken in Queen-Empress v. 
Nana (т), and in Zhe Legal Remembrancer, v. Chema Nashya (2), 
that in such cases so much of the information as “set the police in 
motion and led to the discovery ” is admissible. Even во, that does 
not in the present case render admissible evidence to the effect that 
when ‘a certain . pot had been fished out, Amiruddin, when pouring 


(1) (1889) I. L. К. 14 Bom. 260. 
(а) (1897) I. L,"R, 25 Calc. 413. 
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wl а > 
out the ornaments said “ 'got.these ornaments in my share in the 
Rajoi dacoity." That statement obviously led to the fliscovery, 


In conclusion I have to point out to the Additional Sessions 
Judge that in his charge to the Jury he should avoid as far as may 
be the use of expressions which assume the guilt of the accused. 
I have already had occasion to deprecate his use of the interroga- ' 
tive method, and more particularly his addressing to the Jury 
questions couched in the form. “Is so/ this” or “Does not that" 
and thelike. Lastly I cannot condemn too strongly his use of 
slang or colloquial phrases such as “ tracking, and trapping” or 
“bagging” culprits, more especially when applied- to the persons 
then on their trial. 

For the reasons given in our several judgments we agree that 
we have no alternative but to set aside the conviction and sentence 
in the present case and direct that the appellant be retried. The 
retrial] will be in the Court of the Sessions Judge. 


Shamsul-Huda, J.—In this case three important questions of 
law have been argued before us. The first question is whether 
Section 24 of the Evidence Act controls section 27 or is controlled 
by it, or in other words whether information given to a police officer 
by an accused person which may have led to a discovery within the 
meaning of section 27 can be used as evidence in case such infor- 
mation is proved to have been obtained by any inducement, threat, 
or promise, such as under section 24 would make a confession in- 
admissible, The question is ses integra so far as this Court is con- 
cerned but there is an important decision of the Full Bench of 
the Allahabad High Court in Queen-Empress v. Babu Lal 
(1), in which the question whether section 27 controls section 25 of 
the Evidence Act was fully discussed and that decision has an 
important bearing on the decision of the present question. It was 
held by the majority of the Full Bench that section 27 controlled 
section a5, while the opposite view vís., that it was a proviso to the 
next preceding section only was maintained in an equally exhaustive 
judgment by Mahmood J. The reasons givens for and against 
the view that section 27 controls section 25 also app'y with. equal 
force to the question whether that section likewise controls section 
24. Although at first sight it may appear somewhat anomalous that 
an accused person should be prejudiced. by a statement made by 
him even against his own will, for it infringes one of the funda- 
mental principles of law that an act done by a person against his 


(1) (7884) I. L. R., 6 АП, сод, 
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own will 1s not his act, there 1s on the other hand the consideration 
that by whatgver means obtained the statement receives а guárantee 
of its authenticity by the corroboration which the discovery lends 
to it. The considerations for and against the admissibility of such 
statement may be said to be equally balanced. If the policy of 
exclusion embodied in sections 25 and 26 is based on the unrelia- 
bility of police officers deposing to incriminating statements made 
by accused persons, by reason of their being specially interested in 
the detection of crime and by reason of the corrupt practices that 
prevailed in those days, the danger is largely removed by Ње con- 
firmation afforded by the ‘discovery.’ If on the other hand the 
exclusion is based on a desire to remove all temptations.in the way 
of police officers to obtain confessions by inducement, threat or 
torture the ‘discovery’ does not remove the danger. That both 
these considerations had their share in determining the provisions 
of sections 25 and 26 cannot be doubted. The fact however that 
sections 25, 26 and 27 existed in the Code of Criminal Procedure 
uncontrolled by any express provision such as we now have in 
section 24 of the Evidence Act, may suggest the inference that by 
"transferring those three sections from the Code of Criminal Proce- 
dure to the Evidence Act, no change in the law was intended to be 
introduced. But this argument is clearly fallacious as section 24 
laid down no new principle but embodied ‘a well-established principle 
regulating the admissibility of confessions and even before it was 
formally enacted as a rule of làw in this country the principle gov- 
erned these provisions of the Criminal Procedure Code even before 
their transfer to the Evidence Act of 1872. It appears however that 
the general principle derived from the English Law was even under 
that law modified, so as to negative its application to confessions 
leading to ‘discovery’ (1), I think therefore we ought to be guided 
by the decision of the majority of the Full Bench of the Allahabad 
High Court and hold that section 24 does not control section 27. 
The next question for consideration is the extent to which infor- 
mation falling under section 27 can be given in evidence. The 
section itself is lear on that point and no discusston seems necessary. 
It lays down that only so much of such information whether it 
amounts to a confession or not as relates distinctly to the fact there- 
by discovered, may be proved. It is noticeable that the word used 
is not “ statement” but “information” and this seems to suggest that 
even if a single statement contains more information than what is 
contemplated in section 24, the statement is not to go in as a whole 


(р) Taylors Law of Evidence, section 824. 
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CRIMINAL. nor is it to go in as а statement at all, but what is admissible is the 
1917. particular information given by the statement which has led to the 
Aire din discovery. If therefore an accused person were to state to a police 
v. officer that he killed 4 with a knife and concealed the dead body 
King-Emperor. 


Бнк, at a particular place all that is admissible is the information that he 
Shamsul-Huda, J. had concealed the dead body in that place but the further informa- 
tion that he himself had killed 4 is not admissible under section 27. 

It was pointed out by Straight J. in the:case of Queen-Empress 
v Babu Lal (1) ‘that where a statement is being detailed 
by a constable as having been made by an accused, -in consequence 
of which he discovered a certain fact or certain facts, the strictest 
precision should be enjoined on the witness, so that there may be 
no room for mistake or misunderstanding.’ This question was fully 
discussed by a Full Bench of the Bombay High Court in Qween- 
Empress v. Nana (2). In the present case it is clear that the in- 
vestigating police officer was allowed to disclose in his evidence a 
great deal more than is contemplated by section 27. 

The last question for consideration is the propriety of the pro- 
cedure adopted by the Deputy Magistrate Maulvi Abu Ali Chowdhury 
for the purpose of verifying the confession of the accused Amir- 
uddin. It appears that after recording the confession of the accused 
in the regular manner this officer took the accused with him to 
various places referred tó in the confession for purposes of verifica- 
tion, and in the course of such verification Amiruddin seems to have 
supplemented his former recorded confession by other statements of an 
incriminating nature, and the learned Deputy Magistrate was allowed 
at the trial to depose to these other statements of Amiruddin though 
they were never recorded at any time under section 164 of the 
Criminal Procedure Code, I am clearly of opinion that these addi- 
tional statements could not be used as evidence against the accused. 
As authorities for this view I may refer to the decisions of this Court 
in Queen-Empress v. Bhairab Chunder Chuckerbutty (3), and The 
King-Emperor v. Rajani Kanto Koer (4), and of the Madras High 
Court in Queen.Empress v. Viran (5). Apart from the question of 
legality of the procedure, I think I would not be«going out of my 
way if I expressed my concurrence with the views expressed by 
Prinsep and Geidt JJ. in the case of Zhe Emperor v. Radhe Halwai 
(6), on the utility and the propriety of such a procedure. 

It seems to me that such a procedure for purposes of verification 
confined as such verification must be to facts already stated in a 


(т) (1884) I. L. R. 6 AU. 509. (2) (1889) L L. R. 14 Bom. або. 
(3) (1898) a С, W. М. 703. (4) (1903) 8 C. W. М. 22. 
(5) (1886) I, L. R. 9 Mad, 224. (6) (1902) 7 С, W. М. #30. 
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confession recorded in áccordance with law would seldom require 
the presence of the accused. At any rate it was not required in the 
present case. The presence of the accused naturally leads to ques- 
tioning, and to an effort to get out of him incriminating statements 
which under pressure of circumstances he finds himself compelled to 
make and as to which it cannot be said that it is voluntary. Even 
therefore if the Deputy Magistrate had in this case tried to make 
these statements admissible in evidence by recording them under 
section 164 of the Criminal Procedure Code after the verification had 
been completed, I would have found it difficult to hold that the confes- 
sion was voluntary. I think ‘verification’ under conditions such as 
these leads itself to very great abuses and should beavoided. There 
is perhaps nothing objectionable in a verification made indepen- 
dently of the confessing accused and unafded by bim. An accused 
person should not be placed in a position which necessitates his mak- 
ing incriminating statements and which leads to the creation of an 
evidence against himself. It is the privilege of an accused to say 
as little as he likes regarding the offences with which he is charged 
or to say nothing at all, if he is so minded, but it seems to me that 
the procedure adopted by the verifying officer is an infringment of 
the privilege. In this respect the police are in a position materially 
different from that of a Magistrate, for whereas, a statement made 
to a police officer unless it falls within the provision of section 27 of 
the Evidence Act, can never be used against an accused, a Magis- 
trate may if he chooses record these statementsin the manner required 
by Jaw after the verification procedure is over, and thereby give 
such record an air of validity which in reality does not attach to it. 

J think therefere that there was misdirection to the jury in so far 
as the learned Judge admitted as evidence confessional statements 
made to the police which were not strictly within the limits laid 
down by section 27 of the Evidence Act and also in so far as he 
allowed the Deputy Magistrate Mr. Abu Ali Chowdhury to depose 
to statements made by the accused in the course of the procedure 
adopted by him for verifying the confession of the accused— 
statements which were at no time recorded by him in accordance 
with the provisions of section 164 of the Criminal Procedure Code, 
and itis highly likely that the admission of such evidence not legally 
admissible has prejudiced the accused in the trial. For these and 
for other reasons given in the judgment of my learned brother I 
agree with him in directing a retrial. 

A, N. R C. Conviction set aside: Retrial ordered, 
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APPEAL FROM ORIGINAL OIVIT. 


Before Sir John Woodroffe, Knight, Judge, and Sif Asutosh 
Mookerjee, Knight, Judge. 


ROMENDRA NATH ROY 


v. 


BROJENDRA NATH DASS AND orarrs.* 


Appeal—Letters Patent, clause (15)\—/Judgment—Misjeinder of parties and 
causes of action—suit, stay of —Cioil Procedure Code (Act V of 1908) О. г, 
Rr. r, g— Section, construction of. 


An appeal lies under clause 15 of the Letters Patent, against an order which, 
in substance, decides & question of jurisdiction. When a Court refuses to proceed 
with the trial of a suit on-the ground of misjoinder of parties and causes of action, 
the Court may be said to be “unable to entertain it” and the reason is of a “like 
nature" with defect of jurisdiction. 


Where it was decided that there had been misjoinder of parties and causes 
of action, that the plaintiff could not be allowed to proceed in one suit against 
the defendants, and the hearing was adjourned for the plaintiff to elect against 
which of the defendants he would proceed, Ae/, that the decision was а judg- 
ment affecting the merits of the question and determining some right or liability 
between the parties. ., 


Rules 1 and 3 of order 1 of the Code of Civil Procedure apply to questions 
of joinder of parties as also of causes of action. 

The determining factors applicable to the question whether a suit has heen 
constituted in conformity with order т rule 3 of the Code of Civil Procedure, are, 
frst, could the right to relief against the defendants be said to be in respect of 
ог arising out of tre same act or transaction, and, secondly, would any common 
question of Jaw or fact arise, if separate suits were brought. The Code does not 
require that all the questions of law or fact which атізе should be common to 
all the parties, 

Per Mooberjee, 7. :—' The true test to be applied in the solution of the questiou 
of the competence of the appeal sgainst a determination tbat there has been a 
misjoinder of causes of action in the suit snd the plaintiff cannot be allowed to 
proceed against the defendants as they at present stand on the record, is not the 
form of the adjudication but its real cffect on the suit or proceeding In which it 
has been made. 

The determination of the question whether or not the suit as framed is open 
to objection on the ground of misjoinder of partles and causes of action, depends 
upon the allegations made in the plaint. Е 

In considering the construction of а section In an Indian Act, which is pro- 
fessedly based on an English enactment, which in fact reproduces almost word 
for word the language of the English enactment, the Judges are in practice, 1 
not in theory, bound by the decisions of the English Court of Appeal. 


* Appeal from Original Side No. 9 of 1917 in Suit No, 07 of 1914, against 
the decision of Mr. Justice Chitty, dated gth February, 19171. - 
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Lovelock ant Lemes т. Malabar Timber aud Saw Mills (1) referred tà. Civir. 
+ Ifone has a cause Gf action against A and В for a tort X, and quite a separate J — 
Cause of action against B for tort Y, he cannot in one actíon unite claims al 1917, 
respect of both torts X and Y agains A and B. Fomendra 
»—— v? 
Appeal by the Plaintiff. Brojendra. 





The material facts of the case will appear from the following judg- 
ment of 


Chitty, J.—In this suit I heard arguments on the preliminary —— ferar, 5. 
question, whether the suit is bad fo* multifariousness and took time mm 
to consider my judgment in order that I might again carefully peruse 
the pleadings and see exactly how the case stood. This suit was 
filed on 22nd January 1914 by the plaintiff, Romendra Nath Roy. 

He joined as parties defendants Brojendra Narayan Das (called in 
the plaint Brojendra Nath Das), Messrs. H. D. Cartwright & Co, | 
the Lansdowne Tute Company, Messrs. Birkmyre Brothers, and the 
Bengal National Dank. = 
"On зїћ May 1915, Messrs. Birkmyre Brothers obtained an order 
from the Court adding the Delhi & London Dank as party defendant, 
the plaintiff having refused to make them parties and stating (as he 
still states) that he has no claim against that Bank. The gist of 
the plaintiffs claim is shortly this : Оп 215t December 1913 by 
three separate contracts he agreed to sell to Brojendra Narayan 
Das 1,750 bales of jute. Under the contracts Brojendra Narayan 
Das was hable to pay to the plaintiff go per cent of the purchase- 
money before he could get the bills of lading or railway receipt for 
the goods. The pluintiff’s case is that just at the close of December 
1913, Brojendra Narayan Das procured the bills of lading and 
railway receipt from him und-r false pretences, promising to. pay, 
but failing so to do) As a matter of fact the plaintiff admits that 
on зга January 1914 Bojendra Narayan Das gave him а cheque for 
Rs. 25,006, which was subsequently realised. On 7th January, he 
is stated to have given the plaintiff two cheques for sums aggregat- 
ing Rs. 34,400, which were subsequently dishonoured. The plaintiff 
pleads that(on 29th December 1913 (I am told that it should be 
3oth) Brojendra Narayan Das made over the bills of lading and 
railway receipts to Messrs. Cartwright & Co., and in paragraph rz 
the plaintiff distinctly alleges that in taking those bills of lading 3 
and railway receipts and in dealing with them as they did, Messrs. . 
Cartwright & Co. did not actin good faith, and that the circums- 2 
tances under which they dealt with them were such as to raise a reason- i 
able presumption that Brojendra Narayan Das had no right either to 


(1) (1913) 13 Mad. L. T, 282. ? 
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the bills of lading and railway receipts or to sell the goods covered 


. by them. The plaint goes on to allege that Messrs. Cartwright & 


— 


Co. purported to sell the goods, some to the Lansdowfie Jute Com- 
pany and some to the Hastings Jute Mill owned by Messrs. 
Birkmyre Brothers. Не further alleges that one railway receipt 
No. 9 came into the hands of the Bengal National Bank. The 
plaintiff accordingly prays (1) for a declaration that he is entitled to 
the bills of lading and railway receipts and to the goods covered 
thereby, (2) that the defendants and each of them may be directed 
to return to the plaintiff the said bills of lading and railway receipts 
of the goods, of which they or any of them have already taken deli- 
very and (3) that in the alternative Brojendra Narayan Dasand Cart- 
wright & Co. may be directed to pay to the plaintiff Rs. 64,519-4-0 as 
damages ; that the defendants, the Lansdowne Jute Company might be 
directed to pay Rs. 33,330, Messrs. Birkmyre Brothers Rs. 29,093-12 
and the Bengal National Bank Rs. 2,095-8 as dainages. These 
damages are claimed against all these defendants on the ground of 
wrongful conversion. It may here be noted that the plaintiff in his 
claim for damages has omitted to give credit for the Rs. 25,000 
Е as above stated. 

It was objected at the commencement of the hearing, when the 
issues were framed, that there was a misjoinder of causes of action 
in this suit. The issue was actually raised by the Bengal National 
Bank, but it has been adopted by the Lansdowne Jute Company and 
Messrs. Brikmyre Brothers. I understand that Messrs. Cartwright 
& Co. also adopt it, but it does not affect them in the same way 
as it affects the other defendants. Brojendra Narayan Das filed a 
written statement but has not appeared in the suit. 

I was careful to ask the learned counsel for the plaintiff, what his 
claim really was, and I understood him to say that it was a suit for 
conversion, that is to say a suit based entirely on tort. Thatis how 
I read the plaint, and it is tbe only way, I think, in which the plaint 
can be read.» "This morning before I commenced to deliver judg- 
ment Mr. 5 R. Das stated that he had omitted to argue the question 
of the stoppage in transit and its effect on the rights of the parties. 
He now suggests that clause (a) of the prayer of the plaint or clause 
(/), the general prayer for further or other relief, may include a 
prayer for relief against the several defendants based on contract, 
and resulting from the plaintiffs action in stopping the goods or 
some of them in transit. It is perfectly true that there is a statement 
as to stoppage in transit to be found in paragraph 10 of the plaint, 

‘but it is an isolated statement, and has no apparent relation to the 
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rest of the plaint as framed. No further reference is made to it and 
no relief can be said to be claimed in the prayer of the plaint, as 
itat present stands based upon that cause of action. It was further 
‘Serene EES Eos T 6 M сг clypeum ee У 

suggested that the plaint might be amended to remedy any defect 
in this connection, but obviously I cannot permit that now. It 
would be to alter the claim by adding one of an inconsistent 
character. 


As I read the plaint it is simply a claim for the return: of the 
bills “of lading and railway receipts or the goods represented by those 
documents, and, in the alternative, for damages for the wrongful 
conversion of those goods. The allegation is that on goth Decem- 
ber, Brojendra Narayaa Das and Messrs. Cartwright & Co. joined 
in converting these goods to the use of th» latter Allegations of 
subsequent conversion as to portions of the goods are made against 
the Lansdowne Jute Company ; as to other portions against Messrs. 
Birkmyre Brothers; and as to the one railway receipt No. 9, against 
the Bengal National Bank. 


An elaborate discussion took place on the law as to misjoinder 
of causes of action, and a number of cases were cited. I do not 


propose to discuss those cases here. As I understand the law with p 


regard to actions in tort, if it is a case of one wrong committed 
by joint wrong-doers, then they may be properly joined as defend- 
ants in the same action. Ifitisa case of separate wrongs commit- 
ted by separate persons at separate times, then they cannot be so 
joined. This case appears to me to fall under the second category. 
In Messrs. Clerk and Lindsell’s work on Torts they define joint tort- 
feasors in the following words :— i 


“Persons are said to be joint tort-feasors when their respective 
shares in the commission of the tort are done in furtherance of a 
commen design,” Here, so faras the defendants, the Lansdowne 
Jute Co, Messrs. Birkmyre Brothers and the Bengal National Bank 


are concerned, it is not suggested that they had any common design} | 


with Brojendra Narayan Das, or Messrs Cartwright and Co. Оп, 
the other hand it is suggested and stated, that there was a common] 
design between Brojendra Narayan Das and Cartwright and Co. 


An attempt was made here, as has been often made in England, 
but unsuccessfully, to get out of the provisions of order 2, rule 3 by 
harking back to order 1, rule 3. І do not think that that can be 
allowed. Order 2, rule 3 provides for a plaintiff uniting in the same 
suit several causes of action against the same defendant, or the 
same defendants jointly, but it does not provide for joining several 
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Cii, different causes of action against different defendants who are sever- 
1917. ally liable on those causes of action. It was said that in this case 
d : 3 inc 

Romendià the evidence would proceed very much on the samè lines and would 
». be much the same in a suit against any or all of these defendants. 
Brojendra. 


| That is true up to a point, because the torts alleged are said to have 
been committed in respect of the same goods or portions of them. 
Obviously, therefore, in tracing the events which led up to the alleg- 
ed conversion by the Lansdowne Jute Co. it would have to be prov- 
ed as to how the goods came to them, The same would be the case 
with Messrs Birkmyre Brothers and the Bengal National Bank. 
That, however, would only be up to a point, The separate acts of 
M conversion on the part of these several defendants would be entirely 
isses: in a suit against the others of them. 
After giving this matter my best consideration I am of opinion 
^ that there has been a misjoinder of causes of action in this case, 
and that the plaintiff can-ot be allowed to proceed in the one suit 
against the defendants as they at present stand upon the record. I 
cannot give effect to Mr. Das's suggestion, which he made to-day 
that the suit should go on against them all, as if it were a suit on 
contract, the plaintiffs claim being taken to be based on his right of 
stoppage in transit. That does not. appear to me to be the true 
nature of the plaintiff's case as framed. Probably with regard to 
Brojendra Narayan Das and Cartwright and Co., no difficulty will 
occur. The suit is properly framed against them on the statements 
x in the plaint, and it may be allowed to continue but it appears to me 
that the other three defendants, the Lansdowne Jute Company 
Messrs Birkmyre Brothers and the Bengal National Bank, are alleg- 
ed to have committed different torts in respect of portions of these 
goods at different times, both as regards each other and as regards 
Messrs Cartwright and Co. I think, therefore, that any claim that is 
made against them ought to be preferred in separate suits against 
those defendants. 

With regard to the Delhi and London Bank, the position is 
again different. "They were brought on the record at the instance of 
Messrs. Birkmyre Brothers; why that was done, if Birkmyre Bros. 
intended to rely on the issue as to- misjoinder of causes of action, 
I am at a loss to conceive. They are clearly not necessary or pro- 
per parties to the suit, as I take itto be framed. No allegation is. 
made against them by the plaintiff and no relief is claimed. 


I give the plaintiff a fortnight’s time to elect, how he will proceed 
with the suit, and which of the defendants he will ipiam upon 
the record. At present І make ло order as to costs. 


Chitty, J. 


+ 
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The suit will be put down this day fortnight to be mentioned. 
Against this,order, the plaintiff preferred an appeal. 


Mr. B. C. Mitter, Offg. Advocate-General (with him Messrs. 
S. К. Das and К. P. Basu) for the Appellant. 

Mr. B. L. Mitier for the Respondents, The Bengal National 
Bank. 

Mr. C. C. Ghose (with him Mr. D. C. Ghose) for the Respondent 
Birkmyre Bros. 


Mr. Buckland (with him Mr. Surita) for the Respondent Lans- 
downe Jute Mills. 


Mr. Langford James (with him Afr, N. Sircar) for the Res- 
pondents Cartright & Co. 


The judgments of the Court were as follows: 


Woodroffe, J —This suit is brought against four sets of defend- 
ants and the point in issue is, whether there has been misjoinder 
of parties and causes of action, In the judgment under appeal 
Chitty J. has held that the plaintiff who claims such right cannot be 
allowed to proceed in one suit against the defendants, and adjourn- 
ing the hearing, gave the plaintiff a fortnight to elect against which 
of the defendants he would proceed. Though the learned Judge 
does not expressly say so, it is quite clear on the judgment and pro- 
ceedings that if the plaintiff does not elect and persists in his claim 
to sue all defendants, his suit will be dismissed The position is 
substantially the same as if the Court had dismissed the action unless 
the plaintiff elected under the liberty given to him. It has been 


objected that no appeal lies. The first question is, whether this is а 


judgment. It seems to be that itis, for it is an adjudication that 
the suit cannot lie as framed and cannot proceed as presented and 
that the Court cannot hear it. Such adjudication was based on the 
view that the suit is bad for misjoinder of causes of action and 
parties. The Court is said to be unable to entertain the suit, the 
reason being of a like nature with defect of jurisdiction and not a 
mere irregularity. A decision to this effect which will be followed 
— unless the plaintiff abandons rights to which under the 
law he claims to be entitled, is, in my opinion, a judgment affecting 
the merits of the question and determining some right or liability 

`. batween the parties. It has not been contested that if there were а 
final’ order having this effect, it would be a judgment. The argu- 
ment is that there is no such order, that all the Court has done is to 
adjourn the suit, that it has not directed an election or dismissed 
the suit, and that, therefore, the appeal is premature. 
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We must look at the substance of the matter. The order giving 
the plaintiff liberty to elect, a liberty he did not desire and an order 
which he opposes, is nothing but an adjudication that he cannot 
proceed on the plaint as framed, and such an adjudication neces- 
sarily implies the result which follows on persisting with such a suit 
—namely dismissal. The judgment makes clear why the plaintiff was 
called upon to elect. There appears to me to be in substance a 
decision that the suit will not lie as framed with the result that if 
the plaintiff insists on his alleged rights, the suit will be dismissed. 
I am of opinion that on these facts an appeal will lie. 

On the merits the question is this. The frame of the suit is 
admittedly not supported by order 2,rule 3. It is then said that 
it is justified by order т, rule, 3. To this it is replied firstly that 
this last rule deals with parties and not joinder of causes of action, 
and in the alternative and on the supposition that it does deal with 
joinder,of causes of action, the present case does not on the facts 
fall within the rule. Order ris headed "Parties" and order 4 


“Frame of suit.” The question of parties involves that of cause of! . 


action and vice versa. A person is made a party because there is a 
cause of action against him ; and where causes of action are joined, 
parties are joined. In a perfectly framed Code which dealt in 
separate chapters with parties and causes of action, the provisions 
should be .exactly parallel, looking at the same matter from its 
different aspects in а way according to which the provisions of one 
order would be in conformity with the provisions of the other. So 
much may be conceded, and if the solution of the question were 
doubtful, one might have hesitated on this ground to hold that a 
suit might be framed under Order 1 in a manner not provided for 
Љу order 2, which, according to its heading, specifically deals with 
the frame of a suit But in the present case we have to deal with 
the wording of a rule, the meaning of which has been construed. 
There are decisions of the English Courts on rules from which our 
own are taken. These decisions are subsequent to the year 1896 
when order 16 ruler was amended. It has been held that that 
order deals not only with joinder of parties but also joinder of 
causes of action, notwithstanding that Order 16 like Order т is 


% headed “parties” only: Compania Sansinena v, Houlder (1); Bullock ` 
[: London General Omnibus Со. (2); Markt & Со. v. Knights Bridge 


Steamship Co. (3) ; Times Cold Storage Co. v. Lowther (4). 
This, notwithstanding incidental observations to a contrary 
(1) (1910) 2 К. В. 354. (2) (1g07)}t:K. B. 264 (271, 272). 
(3) (1910) 2 К, В, 102t (1036), (4) (1911) 2 К. B roo, (107). 
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effect in Thompson v. London County Council (1), is not disputed Civi. 
before us." The decisions in the Bombay High Court given in 1908 1917. 
and referred tô in /amhilai v. Srinivas (2), do not refer to the —" дот 


latest English decisions. It is conceded before us that it cannot 
be now contended that order 16 from which order x is taken, does URN 
not refer to joinder of causes of action. These decisions were on Woodroffe, J. 
order x6 rule х corresponding to order т rule т but are equally | lE 
applicable to order 1, rule 3, which is in exactly the same terms ў 

as order т, rule т, substituting the word “defendant” for “plaintiff” 

Indeed, in England where the rule relating to the joinder of defend- 

ants is in differing terms. from that relating to joinder of plaintiffs 

it has been held that"they should be interpreted on similar се, 

It must Бе held then that order_.t, тие, 3_ does _теѓег. 10. joinder of |^ 
causes of action, The next question then is whether the joinder in „ 

the present case is justified by that rule, Itis contended that it is 

not, it being argued that there are different sets of transactions and 

no common question of law or fact. The foundation of the case, on 

which the rest of it depends, is the alleged fraud of B. N. Das. 

If such fraud is proved the question is, did the defendants who all 

claim under B. N. Das obtain any title? If the plaintiff fails to 

prove fraud on the part of B. N. Das, the case fails against all the 

defendants. If he proves fraud, it may be that the defendants may 

have a different answer by way of defence; but that does not make 

the case any the less one of a common question of law and fact. 

The same act or transaction which concerns all parties is the alleged 

fraud of B, N. Das, and this involves a common question of law or 

fact. АП defendants have derived title from a person who is alleged 

to have obtained the goods by means of fraud. By reason of this 

the possession of all is alleged to be wrongful. ) Whether a common 

question arises may be tested by seeing what the evidence will be. 

In the shorthand notes, Chitty J. expressed the opinion that the 

evidence will be common, and that if there were separate suits, they 

might be heard together with consent. In the judgment the learned 

Judge qualified this statement by saying that this was true up to a 

point. It is true so far as the plaintiff's cause of action, as based on 

the fraud of B. N. Das, is concerned, though there may be some 

facts which are particular to particular parties being offered in proof 

of the plaintiff's case (e.g. present possession of the goods as a result 

of such fraud) or by the defendants as part of their defence. The, y 

rule does not say that all questions must be common.. It is sufficient 

that there is a common question.. Іп my opinion then, the plaint is 


= 


ЗА (1) (1899) т Q. B..842. Ы (2) (1913) I. L, К38 Bom. 120. 


v. 
Brojendra. 


. 
z 


166 


Ci VIL. 


— 


1917. 


м " 
Romendra 


v 
Brojendra. 


Wootroffe, J. 


d 


* 
ye 


» 
Ay 


THE CALCUTTA LAW JOURNAL. [Vor. XXVII. 


within the provisions of огіег 1, rule 3. It may be conceded that 
the case of the Bengal National Bank raises points which do 
not affect other defendants. For the Bank is not toncerned with 
the transactions with Cartwright and Co. or the two Mills which 
claim through them. Goods covered by Railway receipt No. 9 
have not been stopped in transit, having been already delivered to 
Lansdowne Mill The plaint asks fo» declaration that the plaintiff 
is entitled to the document (В Ижау receipt No. 9) and to the goods 
covered thereby which are said now to be with the Lansdowne Mill. 
The Bank claims ќо deal with the goods if it can do so. The com- 
mon root of title is B. N. Das. 

I am of opinion, therefore, that the suit is not bad for misjoinder 


` of parties and causes of action. Should it, however, be convenient, 


the Court may [Uma Bai v. Vithal (1)] direct the successive trial 
of the issues separately affecting different defendants. Thus the 
question of the alleged fraud of B. N. Das touching all the defend- 
ants may be tried first. If it fails, there is an end of the case. If 
itsucceeds and the Bengal National Bank does not wish to be 
present at the trial of the issues, so far as they affect the other 
defendants, visą, Cartwright & Co., and those claiming through them, 
there is no reason why it should attend. I would, therefore, decree 
this appeal with costs. — 

Mookerjee, J —This appeal is directed against a determination 
by Mr. Justice Chitty that there has been a misjoinder of causes of 
action in this suit and that the pliintiff cannot be allowed to proceed 
against the defendants as they at present stand on the record. A 
preliminary objection has been taken to tbe competence of the 
appeal on the ground that this decision does not constitute а “ judg- 
ment” within the meaning of clause r5 of the Letters Patent. 
Stress has been laid on the circumstance that the order as drawn up 
merely adjourns the suit to a specified date with liberty to the 
plaintiff to elect meanwhile as against which of the defendants he 
will prosecute the suit, and does not specifically state, as the order 
of Channell, J. did, in the case of Zran&enberg v. Great Horseless 
Carriage Co. (2), that, on his failure so to elect, the suit will be 
dismissed. In my opinion, there is no substance in the preliminary 
objection, 

Tt is plain that the true test to be applied in the solution of the 
question of the competence of the appeal -is, not the form of the 
adjudication but its real effect on the suit or proceeding in which 
it has been made. Whatever the form of the adjudication may be, 


(1) (1908) I. L. R. 33 Bom. 293 (306). (2) (1901) 1 Q. B. 504. 
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there is no doubt that it does, in the present instance, put an end to 
the suit, so far as the trial Court is concerned ; from this standpoint, 
the adjudicatien may properly be deemed a judgment, not merely 
within the test formulated by White C. J., in Zu/faram v. Alagappa 
(т), but also within the definition given by Couch, C. J. in Zhe Justices 
of the Peace for Calcutta v. The Oriental Gas Co. (2): “Judgment 
in clause 15 means a decision which affects the merits of the question 
between the parties by determining some right or liability.” That 
this does not necessarily involve an actual decision on the right in 
controversy between the parties is clear from one of the illustrations 
given by Couch, C. J. himself. He pointed out the obvious difference 
between an order for the admission of a plaint a and an, order for its 
rejection, and added the observation that the former - determines 
nothing, but i is merely the i first st step t towards putting thec case in mal, 
shape for determination ;. the latter determines finally, 50 for ах as the i 
Court "which makes the order is concerned, that the suit as brought 
will not lie; the decision therefore is a judgment in the proper sense 
of the term." The same view is confirmed by the decision of Couch, 
C. J. in Zadjee тай v. Hadjee Mahomed (3), where he held that 
an appeal lies from an order refusing to set aside an order granting 
leave to a plaintiff to sue under clause 12 of the Letters Patent. 
The order, he said, was of great importance to the parties, was not a 
mere formal order or an ordér merely regulating the procedure in 
the suit, but one that had the effect of giving a jurisdiction to the 
Court which it otherwise would not have ; it might fairly be said 
to determine some right between the parties, namely, the right to sue 
in a particular Court. To the same effect is the decision of the 
Judicial Committee in Hurrish Chunder v. Kali Sundary (4), that 
an appeal lies against an order which, in substance, decides a ques- 
tion of jurisdiction. Now, when a Court refuses to proceed with 
the trial of a suit on the ground of misjoinder of parties and causes 
of action, the Court may fairly be said, in the wofds of Beverley and 
Jenkins, JJ. in Mullick Kefait Hossein v. Sheo Pershad (5), to be unable 
to entertain it and the reason is of a like nature with defect of juris- 
diction, As pointed out by Lord Herschell and Lord Russell in 
Smurthwaite v. Hannay (6), апа by Lord Halsbury in Sudrumaniya 
v. King Emperor (7), an objection that a suit is multifarious із really 
an objection that the suit has been constituted, as to joinder of 


(1) (1910) I. L. К. 3 Pr I. (2) (1872) 8 B, L. ы 433. 

(3) (1874) 13 B. L. 

(4) (1882) I- L. R. 9 Calc. 482 1 „К. 10 I. A, 4. 

(5) (1896) T. L. К. 23 Calc. 8a r. (6) (1894) App. Cas. 491, 
. 47) (1991) L. К, 28 I. А, 257 ; L І. К, 25 Mad. 61, 


167 


Civit, 


1917. 
ad 
Romendra 
v. 
Brojendra, е 


Mookerjee, J. 


168 


CIVIL, 


1917. 
all 
Romendra 
v, 
e  Brojendra, 


AMookerjee, J. 





Md 


THE CALCUTTA LAW JOURNAL. [Vor. XXVII. 


parties and causes of action, in a way not authorised by the law and 
the rules applicable to procedure. The decision that a suit is so 
constituted and cannot be entertained as framed is, in my opinion, 
a judgment within the meaning of the Letters Patent. It may 
further be usefully borne in mind that, as was pointed out in 
Mathura Sundari v. Haran Chandra (1), and Budhu Lal у. CAattu 
Gope (2), the various definitions or elucidations of the term *'judg- 
ment" to be found in a variety of cases in the reports are not sta- 
tutory definitions, and, while they furnish useful tests, they cannot 
be deemed inflexible and exhaustive In the present case, if we look 
at the nature and the contents of the order there is no escape from 
the conclusion that it would be idle to hold that the plaintiff should 
refuse to elect, should get his suit dismissed, and, then, prefer an 
appeal against the decree of dismissal as he would be unquestionably 
entitled to do. I am not disposed to place a narrow construction 
upon the term “judgment” and thereby to postpone the inevitable 
determination, by the Court of appeal, of the controversy as to the 
constitution of the suit, The preliminary objection must conse- 
quently, be overruled. - 

The determination of the question whether or not the suit as 
framed is open to objection on the ground of misjoinder of parties 
and causes of action depends upon the allegations made in'the plaint. 
The suit is framed in the alternative for the recovery of goods and 
documents of title relating thereto or of the value of the goods. 
The plaintiff asserts that the Eo jute in controversy were his 
property and that Brajendranath Das by means of fraud obtained 
possession thereof with the documents of title. The plaintif further 
asserts that the goods have subsequently passed into the possssion of 
the Landsdown Jute Mills and the Hastings Jute Mills through 
Cartwright & Co. to whom they were transferred by Brajendranath 
Das. The plaintiff next alleges that one of the documents of title, 
namely, a railway receipt has passed from Brajendranath Das 
tothe Bengal National Bank, though the goods covered thereby 
are inthe possession of the Landsdowne Jute Mills. On these 
allegations, the plaintiff joined as defendants ^ Brajendranath 
Das, Cartwright & Со, the Lansdowne Jute Mills the 
Hastings Jute Mills and the Bengal National Bank. The 
relief he seeks is the recovery of the goods and the documents 
of title, or, in the alternative, the value of the goods. As regards 
the alternative claim, he seeks a decree for the entire sum against 
Brajendranath Das and Cartwright & Со., or proportionate sums 


(т) (1915) I. L. К. 43 Cale. 857. (а) (1916) 22 C. L. J. 193. 
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against the other three defendants according to the value of the goods 
and documents in the possession of each of them. Before the trial 
of the suit, the’ Delhi and London Bank were added as defendants 
on the application of the Hastings Jute Mills, on the ground that 
they were interested in the subject matter of the litigation. Mr. 
Justice Chitty has held that the suit cannot proceed on the plaint 
as framed, because not framed in conformity with order 2, rule 3 of 


the Civil Procedure Code, rgo8. He has further held that the v^ 


plaintiff could not successfully claim the benefit of order r rule 3. 
His view in substance is that order т rule 3 is limited to joinder 
of parties and has no application tc questions of joinder of causes 
of action, which must be deemed to be governed exclusively by 
order @ rule 3. For the solution of this, the fundamental question ' 
in this appeal, it is necessary to examine the provisions of orders 
1 and 2. 

Order І relates to parties to suits. Order a relates to frame of 
suits. Consequently, at first sight, it might seem as if the two orders 
related to two distinct topics, Such a view, however, would obviously 
be based upon an unsubstantial distinction, because when a plaintif y 
frames his suit, he joins parties as defendants ordinarily because 
he claims to have a cause of action against them; in other words, 
when the legislator has to frame rules for joinder of parties and 
joinder of causes of action, he examines, on the two occasions, the 
same problem though from different standpoints. Accordingly, in 
& Code which is ideally arranged with due regard to logic and 
symmetry, one would expect to find in the chapter on joinder of 
causes of action provisions which accurately correspond to similar 
provisions in the chapter on joinder of parties. Codes, however, 
are rarely, if ever, accurately logical and symmetrical. It would, 
consequently, be unsafe to assume that because a particular rule 
finds a place in Order 1, which treates of parties to suits, it can 
have no bearing on questions of misjoinder of causes of action; 


it is manifestly necessary that some regard at any rate must be paid +” 


to the history_of the -legislation on.the subject. Jshuree Prosad v. 
Chutterpat (т); Brown у. McLachlan (2); Kripasindhu v. Ananda 
Sundari (3). Now it is well-known that order т, rule т is a reproduc- 
tion of order 16, rule x of the rules of the Supreme Court in England 
while order 1, rule 3 which corresponds to К. S, C. order 16 rule 4 
is yet substantially different in phraseology therefrom. Order 2, 
rule 3 again corresponds to К. S. С. order 18, rule 1, but differs 
(1) (1242) 3 M. І. A. тоо (130). (2) (1872) І, R. 4 P» C, 543 (550), 
43) (1997) 6 С. L. J. 273 (293). 
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Степ. therefrom in an important respect. Thus as order 1 rule r, which 
1917. provides for the joinder of plaintiffs is identical with R. S. C. order 
"ata a 16, rule т, it is consonant to wéll-established ргіпсір1еѕе of statutory 
v. interpretation that we should determine the exact scope of the rule 
Brojendra, in our Code in the light of the decisions in the superior Courts in 


Mookerjee, J. England which have explained the true construction of К. S. С. 
= order 16, rule т. As White, С. J. observed in  Zoveeck & 
Lewes у Malabar Timber & Saw Mills (t), in considering the 
construction of a section in an Indian Act which is professedly 
based on an English enactment, which in fact reproduces almost 
word for word the language of the English enactment, we are in 
practice, if not in theory, bound by the decisions of the English 
Court of appeal. Now it is well-known that the English rule, as it 
now stands, was introduced on the 26th October, 1896 to meet 
the difficulty created by the decision of the House of Lords in 
Smusthwaite v. Hannay (2), to the effect that the rule as it previous- 
ly stood did not relate to joinder of causes of action, but applied 
only to joinder of parties in respect of the same cause of action. 
The scope of the rule was greatly extended by alteration, and it 
can no longer be said that the order relates only to joinder of 
parties and not to joinder of causes of action. Reference may in this 
connection be made to the judgment of Bowen, L. J. in Hannay v. 
Smurthwatte (3), which emplasises the distinction between the ex- 
pression “right,to any relief” which was used in the old rule and the 
phrase “any right to relief” which is used in the rule now in force. 
The history of this alteration is explained in the case of Oxford and 
Cambridge University v. Gill (4), which followed the decision in Stroud 
v. Lawon (5). That the altered rule covers joinder of parties as also 
causes of action mnst now be treated as indisputable in view of the 
decisions in Bullock v. London General Omnibus Co. (6) ; Compania 
v. Houlder Bros. (т); Markt & Co. у Knight Steamship Co. (8) and 
Times Cold Storage v. Lowther (9). It is further worthy of note that 
although the phraseology of К S. С. order 16, rule 3 which relates 
to joinder of defendants has not been altered, its scope has recently 
been deemed to have been enlarged by reason of the alteration 
effected in К. S. C. order 16, rule т, which treats of joinder of 
plaintiffs : Compania v. Houlder Bros. (т). Consequently, as under 


(1) (1913) 13 Mad. L. T. 282. (2) (1894) App. Cas. 494. 

(3) (1893) 2 Q. B. 412, (4) (1899) 1 Ch. 55. i 
(5) (1898) 2 Q. B. 44. (6) (1907) 1 K. B. 264 (271, 272). 
(7) (1910) 2 К. B. 354. (8) (1910) a K. B. 1021 (1036), 


(9) (1911) 2 К. B. 100 (107). р 
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our Code, the rules relating to the joinder of defendants has been 
framed on the same lines as the altered rule relating to the joinder 
of plaintiffs (order т, rules т and 3, there is even much stronger 
reason here than in England to hold that order 1, rule 3 applies to 
questions of joinder of parties as also joinder of causes of action. I 
do not feel pressed by the phrase “save as otherwise provided ” 
which occurs in order 2, rule 3(t). I am not prepared to read into 
this rule the words “іп this order" after provided," specially in 
view of the language used in R. S. C order 18, rule 1, whereon our 
rule is based. Nor do I feel embarrassed by the decision in 
‘Thompson v London County Council (т), Munday у. South Metro- 
politan Co. (a), and Greenwood v. Greenwood (3), which do not militate 
against the view that R. S C. order 16, rules т and 3 relate to mis- 
joinder of parties as also causes of action. The decision in Thompson 
v. London County Council (1), which overlooks the cases of 
Stroud v. Lawson (4), and Oxford and Cambriuge University v. Gill 
(5), was explained in Frankenberg v. Great Horseless Carriage Co. (6), 
and Compania v. Houlder Bros. (7). The.case isan authority only for 
this principle, if you have suffered a wrong, 1t may be that A is the 
person who has committed it, in which case he is liable, but, 
perhaps, you are not certain that it may not be B who has committed 
it, and, if so, B is liable; as between A and B, they are strangers 
to each other in the matter ; and, then, because you cannot ascertain 
whether A or B committed the wrong, you cannot bring the action 
for damages against A and B jointly. The «two other decisions 
mentioned are clearly distinguishable on their special facts. Similar- 
ly, Gower v. Couldridge (8), which followed Sadler v. С. W. Ry. 


171 
Cir, 
91. 
мы 
Romendra 
о, 
Brojendra. 


Mookerj-e, J. 





X Vosa v РА РУ 
3 NE 


6 m : > 


Со. (9), and was explained in Frankenberg у. Great Horseless Carriage 


Co. (6), only illustrates the principle that if you have a eause of 
action against A and В fora tort X, and quite a separate cause of 
action against B for tort Y, you cannot in one action unite claims in 
respect ot both torts X and Y against А and B. Reliance has been 
placed on behalf of the respondents on the decision of the House 
of Lords in Sadler v. Great Western Railway Со. (9), [which was 
applied in Gower v. Couldridge (2),| and of the Court of Appeal in 
Stroud v. Lawson (3), but neither case lends support to the theory 
that R. S. C. order 16, is restricted to joinder of parties and throws 


(1) (1899) x Q. B. 842. (2) (1913) a9 T, L. К, 346. 
(3) (1908) хоо L, Т. 68. (4) (1858) a Q. B. 44. 

(5) (1899) 1 Ch. 55. (6) (1500) 1 Q. B. 504. 
(7) (1910) 2 K. B. 354. (8) (1898) 1 Q. B. 348. 
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no light on questions of joinder of causes of action. "The matter 
is one essentially of substance and not of form, as Romer L.- J. 
observed in Frankenberg v. Great Horseless Carriage Co. (т), 
and I am not prepared to put a narrow construction upon the 
provisions of order r. On the onehand, we have the funda- 
mental principle that/needless multiplicity. of. suits_should_be 
avoided ; on the other hand, we have the equally essential 
principle thatthe tri trial of the suit should not be embarrassed by.the 
simultaneous investigation of totally unconnected controversies. 
The legislature has effected a compromise of these two principles by 
means of the rules embodied in orders 1, and 2, which may possibly 
overlap to some extent in their application to concrete cases. It is 
not the function of the Court, however, to determine how far the 
rules are appropriate; we are bound to interpret them in their 
natural sense and apply them to the circumstances of each сазе, I 
hold, accordingly, that order т, rule r and order.1, rule 3 apply to 
questions of joinder of parties as also of causes of action, and. I 
respectfully dissent from the contrary view adopted by Dovar, J. in 
Umalai v. Bhau Balwant (2) апі Jankibai v. Srinivas (3) without 
examination of or reference to the later decisions in England as to 
the scope and meaning of the corresponding rules in tbat system. 
The question next arises, whether the present suit has been 
constituted in conformity es order 1, rule 3. The determining 





defendants be said to be tn ied P Or arising out of кон 
obviously of wider import than relating to) the same act or transac- 
tion, and, secondly, Would any common question of law or fact arise, 
if f separate suits were. brought. Аз regards the first test, there can 

in my opinion be no doubt that the right to relief against each of the 
defendants is based upon the same act, namely, the alleged fraud 
of Brajendranath Das, and this is so notwithstanding the fact that 
there may have been subsequent acts or transactions in which the 
different defendants are individually concerned and which may 
enable them to raise distinct defences, As regards‘the second test, 
it is clear that if different suits were instituted, at least one common 
question of fact will arise, namely the exact nature of the act imputed 
to Brojendranath Das which would have to be investigated presum- 
ably_on the same evidence separately adduced in the several suits, 
Here, again, it is important to observe that the Code does not 
require that all the questions of law or fact which arise should be 


(1) (19c0) 1 Q. B. 504. (2) (1908) I. L. R. 34 Bom. 358. 
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common to all the parties, The contention of the respondents was, 
in fact, based upon: two fallacious assumptions, namely, first, that 
the rules require that each of the defendants should have been con- 
cerned in all the transactions, and, secondly, that, if different suits 
were brought, no question would srise in which all the defendants 
were not interested. There is clearly no foundation whatever for 
either of these assumptions: [Cf Drincgiber v. Wood. (т). There is 
further no basis for the hypothesis, put forward at one stage on behalf 
of the defendants, that questions of joinder of parties and causes of 
action are governed by different principles according as the claim is 
founded on breach of contract or on tort ; as Collins M. R observed 
in Bullock v. London General Omnibus Co. (2) there is no reason for 
such a distinction. In my opinion, the case before us is completely 
covered by order г, rule 3. І may add that the underlying principle 
of this conclusion is in exact conformity with what has been the 
recognised rule in this Court in two well-known classes of cases, 
namely, first, suits by reversioners for recovery of the estate of the 
last ful owner alienated by a limited or qualified owner during 
her period of possession and enjoyment, and, secondly, suits for 
possession by the real owner against holders under derivative titles 
from a trespasser as common source. The decision in /shan Chunder 
v. Rameswar (3), may be taken as representative of the former class 
of cases. On the other hand, the decision in Mando Kumar v. 
Banamali (4) where Hill J. refers to the instructive cases of Hodgins 
v. Hickson (5) and Minet v. Johnson, (6) may be taken as the type of 
the second class of cases. I do not feel pressed by the decisions in 
Mullick v. Sheo Prasad (7) and Sarala v. Saroda (8) which ruled 
that under.the Code of 1882 there was no provision for joinder 
of distinct causes of action against distinct defendants. The Code 
of 1908 brings the rules on the subject in a line with the correspond- 
ing rules in England, and the object which the framers of the new 
Code had in view, would be completely frustrated, were the Courts 
to allow their effect to be qualified by reference to decisions under 
the Code of 1882, pronounced on provisions some of which, at any 
rate, have been omitted or materially altered (See, for instance sec- 
tions зт and 45 of the Code of 1882). 

There is no force in the contention that grave inconvenience will 
be caused to some of the parties as they will have to be present 


(1) (1899) 1 Ch. 393. we (2) (1907) t K. B. 264 (271). 
(3) (1897) I. L. Ё. a4 Calc. 831. — &*- (4) (1902) I. L. R. 29 Calc. 871. 
(sy (1878) 12 Ir. L. T. 1043 39 L, T. 644. 
(6) (1890) 63 L. T. 507. (7) (1896) І. І. К, 23 Cale, 821. 

(8) (1904) 2 С.Т. J. боб. 
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during the-discussion of questions which specially affect others alone. 
The remedy for any possible inconvenience on this ground is sup- 
plied by the provisions of oider 2, rule 6 which autherises the Court 
to order separate trials of causes of action which though joined in 
one suit cannot be conveniently tried or disposed of together. As 
pointed out by Scott, C.J. in Uma Bai у. Vithal (х) the Court is 
competent to direct the successive trial of the issues separately affect- 
ing different defendants and: to record interlocutory judgments 
thereon to be made the basis of the final judgment at-the conclusion 
of the trial of the whole case. | | 

In my opinion the suit as framed is not open to objection on the 
ground of misjoinder of parties and causes of action and should 
consequently be tried on the merits. I agree that the appeal must be ` 


allowed with costs and the order of Mr. Justice Chitty reversed. 
Watkins and Co.— Attorneys for the Appellant. 
Morgan and Co. Dut: and Sen, Wilson, Pugh and Co. Ore, 
Dignam and Со. and A..C. Bose, B. N. Bose & Co.—Attorneys for 


the Respondents. ; ^ 
A. T. M. Appeal allowed. 


(1) (1903) L La К. 33 Bom. 293 (306). 


Vor, ХХУП. | PRIVY COUNCIL. 


PRIV Y COUNCIL. 


Present: Word Dunedin, Lord Shaw, Lord Sumner, Sir John Edge 
and Ar. Ameer Ali. 


MAUNG KYIN AND ANOTHER 
v. 
MA SHWE LA AND OTHERS. 
[On APPEAL FROM THE CHIEF Court OF LOWER BURMA.] 


Indian Evidence Act (I of 1872), Sees. 98, 99-—Construction—Absolute con- 
veyances, alleged to be transfers of mortgages— Whether evidence in proof of such 
allegation may be gtven—Dealings with a third person's property ——Boidencee 
of notice of third person’s title, 

Respondents sued for possession under deeds purporting to be absolute сол. 
veyances. Appellants tendered evidence to show that to the respondent’s know- 
ledge the properties belonged to a third person who had mortgaged them to appel- 
lants and that the deeds were intended to operate only as transfers of the mort. 
gages. 

Held, that such evidence was admissible. 


Section 92 of the Indian Evidence Act, which excludes evidence contradict- 
ing the terms of written instruments, in terms applies only “аз between the 
parties to any such instrument or their representatives in interest.” Whenever 
accordingly evidence is tendered asto a transaction with a third party, it is not 
governed by the section or by the тше of evidence which it contains, and in such 
case the ordinary rules of equity and good conscience come into play unhampered 
by the statutory restrictions. 

Held, also, that if sectiom 93 applied, proviso 1 to that section;would admit the 
evidence, because it would be a fraud to insist upon ac laim to’ property arising 
out of such a transaction, the claimant knowing that the true owner had never 
parted with it. 

In cases to which section 92 is applicable, the English equity doctrine as 
expressed by Lord Justice Turner in Lincols v, Wright (1) and followed In a long 
series of Indian cases was definitely excluded in India by the decision in 
Balkisken Das v. Legge (2). The law is that oral evidence is not admissible for 
the purpose of ascertaining the intention of parties to written documents, and 
though attempls have been made to engraft an exception on this rule In favour of 
evidence relating to the acts and conduct of the parties, it is now settled that such 
evidence is inadmissible, Achstaramaraju v. Subbaraj« (3) ; Maung Bin v. Ma 
Hlaing (4) з and Байоо Valad Totaram ч. Ramchandra Totaram (5) approved, 
Bakru Lakshman v. Govinda Kanji (буу Hemchunder Soor ч. Kally Churn 

(1) (1859) 4 DeG, & J. 16. 

(2) (1899) L. В. 27 I. A. 58 ; L L, R. 22 АП, 149. 

(3) (1901) I. L, R, 25 Май, 7. 44) (1905) 3 L, B. R. 100, 

(5) (1905) 1.1, К, 30 Bom, 119. (б) (1880) I. L, R, 4 Вот, 594. 
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Das (1) 1 Карыя v. Alagappudayan (2); Preonath Skaka v. Madku Sudan Bkuiya 
(3) 1 K&ankar Abdur Rakman v. Ali Hafes (41 and Makomed Ali Hossein v. 
Nazar Ali (5) overruled, ° 

Appeal from a decree (3rd August, 1914) of the Chief Court of 
Lower Burma and in its appellate jurisdiction, reversing a decision 
of Robinson, J. 

The question in this case was whether any and if so what evi- 
dence was admissible to show that certain transactions which on the 
face of the documents affecting them purported to be sales were in 
fact mortgages only. A full account of the earlier proceedings will 
be found in Maung Kyin v. Ma Shwe La (6). The Privy Council 
in their judgment there reported referred the case to the Chief 
Court of Lower Burma for a new trial. Robinson, J. took evidence 
as directed by the Privy Council (which.left open the question as to 
the admissibility of such evidence) and on such evidence found that 
the transactions were intended by the parties to be mortgages and 
that the plaintiffs were guilty of fraud in suing for possession on the 
basis of their being sales. Не accordingly dismissed the suit. The 
appellate Court (Hartnoll C. J. and Ormond J.) reversed this deci- 
sion, on the ground that there had been no fraud on plaintiffs part 
in procuring the documents and that oral evidence was not admissi- 
able to vary their terms. They gave plaintiffs’ а decree for posses- 
sion. Hence this appeal. 

Sir Erle Richards, K. C, and Coltman, for ee submit- 
ted that the evidence taken by Robinson, J. was admissible. The 
Board on the previous occasion had held that evidence would be 
admissible to show fraud and also that the deeds in question could 
not affect the ownership of a third party not a party to the trans- 
action. 

lf A and B having notice make an absolute conveyance of C's 
property it cannot affect C. І am arguing this on the assumption 
that I am Myaing : I have all his rights. . 


I am here as Myaing and I cannot be affected by what two other 
people do behind my back. 

Section 92 of the Indian Evidence Act, deals with the parties to 
documents : the section which deals with persons who are not parties 
is section 99. Being a third party I am covered by section 99 and 
also by the previous judgment of the Board in this case. The facts 

(1) (1883) I. L. R. 9 Calc. 528, (2) (1892) 1. L. R. 16 Mad, 8o. 
(3) (1898) I, L. К. 25 Calc. 603. (4) (1900) L L, R. 28 Calc. 256, 
(х) (1901) I. I. К. 28 Calc. 289. 

(6) (1911) L. К. 38 I A. 146; I. L. К. 38 Cale. 892 ; 1447. І. J, 276. 
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then were hypothetical but they have since been established by con- 
current findings. The Board laid down that if I could prove these 
facts section*92 is not in my way. I have proved them. I stand 
altogether outside the Evidence Act. The plaintiffs here took with 
notice and the principle must be the same whether or not English 
rules apply : it is a principle of natural equity: Ramcoomar Koondoo 
v. Macqueen (1). 

The Courts in India are not -precluded by the Indian Evidence 
Act from exercising in such cases a jurisdiction similar to that of the 
Chancery Court in England— Vide Ameer Ali's Law of Evidence, 
notes to section 92 of the Indian Evidence Act. 

Secondly, I rely on provisos (2) and (3) to section 92. You can 
always have a deed that is only to come into effect under certain 
circumstances. An agreement that a sale shall be subject to redemp- 
tion would bea separate oral agreement onasubject on which a docu- 
ment is silent. ` 


Thirdly, evidence of conduct of the parties is admissible notwtth- 
standing section 92: See Bakse Lakshman-v. Govinda Kanji (2) ; 
Specific Relief Act, Section 26 Ш. (d): Hem Chunder Soor 
v. Kally Churn Das (3) ; Preonath Shaka v. Madhu Sudan Bhuiya 
(4); Rakken v. Alagappudayan (5) and Barton v. Bank of New 
South Wales (6). 


In Preonath Shaka v. Madhu Sudan Bhuiya (4), a Full Bench 
of the Calcutta High Court adopted previous decisions that such 
evidence was admissible : Achutaramaraju v. Subbaraju (7), purport- 
ed to follow Balkishen’s case (8), of which it took a wrong view. Jn 
Sak Lal Chand v. Indarjit (9), this-Board held that a statement of 
fact in a document might be contradicted: an oral agreement as to 

‘consideration was then allowed to be proved. Balkissen’s case (8), 
merely laid down that oral evidence of the intention of parties to 
deeds was inadmissible: it did not deal with the evidence of their 
subsequent conduct. This was held by the Calcutta High Court 
in Khankar Abdur Rahman v. Ali Hafaz (10), where a view of 
Bathishen’s case (8), was taken opposed to that expressed in Achuta- 

` ramaraju v. Subbaraju (т). Mahomed Ali Hossein v. Nazar Ali (11) 

is in my favour. The judgment from which we appeal proceeded 


(1) (1872) I. А, Sup. Vol. 40 (43) 3 11 mr a R. 46 3 18 W. R, 166, 
(2) (1880) I. L. К, 4 Bom. 594 (597, 


(3) (1883) I. L. К. A Calc. 528 Gs rw (1898) Me L. R. 2$ Calc. 603. 
(51 (1892) L L. К. 16 Macs Зо, (82, 83.) (6) (1890) А. С. 379. 

0) (1901) I, L, К. оа 7. 

(8) (1899) L. К. 27 I. А. 58 (65) ; I. L. К. 22 АП, 149. 

(9) (1900) L. Re 27 1. А. 93 ; L-L. R. 22 All, 370. 

(то) (1900) I. І. К. 28 Calc. 256, (11) (1901) I, LPR, 28 Cale, 289. 
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P, C. on the Burma Full Bench case of Maung Bin v. Ma Hlaing (x), 
1917. which is no doubt against me. 
pott Hanifunnisa v. Faizunnisa (2), I submit, a clear detision under 
Maung Kyin 


which I can prove what I want to prove : Lord Macnaghten allowed 
` the childien there, the “purchasers” to prove that the deed of sale 
was really a gift. І 

There is a decision in the Bombay High Court іп 1905, Dattoo 
Valad Totaram v. Ramchandra Totaram (3) against me. | 

To sum up, I submit (1) that I am within the'actual decision of 
this Board, (2) that I can prove what I want to prove (3). that any- 
how evidence of subsequent conduct is admissible, and ample for 
my purpose. 

De Gruyther, К. Ca and 7. E. Forster for Respondents sub- 
mitted that the decision appealed against was correct. A transfer of 
immovable property in India can only be by aninstrument in writing 
and registered : Transfer of Property Act (Act IV of 188 ), sections 
54, 59, Indian} Registration Act (Act III of 1877), sections 17 (b), 
49. The burden of proving that a document is not what it purports 
to be is on those who allege it. Here it is contended that there was 
a contemporaneous oral agreement that what purported to be a sale 
should Бе a mortgage. Тһе case turns on section 92 of the Indian 
Evidence Act. Two views of this have been taken: (1) what I may 
call the Bombay, Madras and Burma view, that no evidence at all 
is admissible, and (2) the view that no parol evidence is admissible. 
I submit the first view is the correct one. The plain words of the 
statute are in my favour. 

If the principle adopted in Lincoln v. IVrigAt (4), applied to India 
there would be an end of the matter: even parol evidence would be 
admissible. But this Board had held in Balkishen’s case (5), that, 
youcannotrely on those English Chancery decisions: that you 
must go by the words of the Indian Evidence Act. 

If this sort of evidence is admissible at all it is admissible also 
against the mortgagor. Suppose the property goes down in value : 
the purchaser may say the transaction was a mortgage, and might 
prove high interest was agreed on. He might sue for a decree for 
sale, and get the property and some money to boot. 

Batkishen Das v. Legge (6) is reported. Originally there was a 
mortgage without possession A fresh advance was made, and it 


(1) (1905) 3 L. В R. тоо, 

(2) (1911) Le R 38 I. A. 85 ; 13 C. L.J. 510 1 I. L. R. 33 All. 340. 

(3) (1905) I L. R. зо Bom, 119. (4) (1859) 4 DeG & T. 16. 

(5) (1899) L. R. 27 I. А. 58 ; L L. К, 22 АП, 149. 

(б) (1897) I. L. К. 19 All. 434. On appeal (1899) L. К. 27, I. А. 58; I L. 
К, 22 All. 149. ^ : 
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was intended to convert the mortgage into one with possession. A 
deed of sale and a deed of covenant to resell were drawn up. 
Years after Legge sued for redemption. Balkishen alleged that the 
second deed was merely executed out of kindness. It was held by 
the Board that effect must be given to it. 


The foundation of the argument against me is to be found in 
Melville Js judgment in Baksu Lakshman v. Govinda Kanji (т). 
That case is decided on the ground that the Bombay High Court 
had equitable jurisdiction. 

Hem Chunder Soor v. Kally Churn Das (a), proceeds on the 
same footing. 


І rely on the following cases : Achutaramaraju v. Subbaraju (3) ; ` 


Dattoo Valad Totaram v Ramchandra Totaram (4), Mottayappan v. 
Palani Goundan (5). 

There is no third party here. Assuming the transaction is a 
mortgage, as soon as Kyin assigned to Pe, Kyin's mortgage is dis- 
charged and he goes out: by the assignment Myaing becomes 
mortgagor and Pe mortgagee, and appellant having acquired 
Myaing’s equity of redemption claims to stand in his shoes. 

Both Courts here have found that there was no antecedent fraud : 
that everybody entered into the transaction honestly. Robinson J. 

‘has found subsequent fraud, but the appellate Bench of the Chief 
Court have held that Baldishen Das v. Legge (6), precludes proof 
of it. ^ 

I contend that no evidence of acts and conduct is admissible. 
Even if this be too wide, you have to distinguish between acts and 
conduct and parol evidence of such acts and conduct, S 

The first kind of acts and conduct relied on is the payment of 
interest. Robinson J. does not find this. 

If you infer a mortgage from acts and conduct, you cannot fix its 
terms so as to give usa remedy: we shall lose our money al- 
together. 


Sir Erle Richards replied: There are concurrent findings that 
Myaing and Kyin have all along remained in possession except as to 
small pieces of the property, and that the “price” was an undervalue. 
The question of sale at an undervalue was considered in Balkishen’s 
case (6). 

Their Lordships’ judgment was delivered by 


(1) (18%0) I. Le R. 4 Bom 594 (598, 602, 603, 605). 

(2) (1883) I. L. R. 9 Calc, 528 (533). (3) (1901) I. L, К. 25 Mad. 7. 

(4) (1905) I. L. R. 30 Bom. 119. ` (5) (1913) Т. І. В. 36 Mad, 226 (230). 
(6) (1889) L. В, 37 1, A. 58 (68) ; L L. R, 22 All. 149. 
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Lord Shaw.—This is an appeal originally brought by the defend- 
ants Maung Kyin, since deceased, and Maung Kyaw, from a judg- 
ment and decree of the Chief Court of Lower Burma in. its civil 
appellate jurisdiction, dated the 3rd August, 1914, reversing the 
judgment and decree of the Chief Court in its civil original 
jurisdiction, dated the r7th June, 1912. The matters in suit between 
the parties have, on a former occasion, formed the subject of an 
appeal to this Board: The judgment upon that appeal was pro- 
nounced on the rrth July, rorz, and is reported [Maung Xyin v. 
Ma Skwe Га (1)]. The meaning and effect of that judgment will 
be presently referred to. 

The property which is the subject of the appeal consists of four 
different parcels of land situated in Kemmendine, a suburb of 
Rangoon, The facts of the case may be briefly stated thus: The 
owner of these plots of land was one Ko Shwe Myaing. On the 
goth November, 1901, Myaing, having borrowed from Maung Куп 
and Ma Може Zan, his wife, 8,500 rupees, to bear interest at т`8 per. 
cent. per month, granted an out-and-out conveyance of two of these 
properties, which may be called (a) and (4), in favour of Kyin and 
his wife. No possession passed : interest was paid by Myaing and 
repayment of the loan to the extent of 3,500 rupees was also made. 
This left an unpaid balance of 5,000 rupees. On the 4th March, 
1901, Kyin and his wife obtained payment of this sum from U Shwe 
Pe and his wife, and conveyed the properties (2) and (2) to the latter. 

There were two other plots of land, which may be called (c) and 
(d). Куш and his wife on the 13th February, 1902, having ad- 
vanced 11,565 rupees, purchased these properties, which then also 
belonged ‘to Myaing, by public auction. No possession passed. 
On the 4th March, 1903, Kyin and his wife transferred these proper- 
ties to Shwe Pe and his wife in consideration of a payment of 
11,000 rupees, 565 rupees having in the meantime been paid by 
Myaing. The state of matters accordingly was that, on the date 
last mentioned, namely, the 4th March, 1903, U Shwe Pe and his 
wife became by ex facie absolute conveyances from Kyin and his 
wife vested in all the properties in suit. 

Myaing was no party to these later transactions, but there is some 
correspondence showing that his part in the transaction was that he 
was desirous of having, and he obtained the benefit of, a reduction 
in the rate of interest from 1'8 per cent. per month to 1 per cent. 

Then, on the 20 November, 1905, Myaing conveyed to the 
Kyins his equity of redemption. The footing upon which this deed 

(1) (1911) L. R. 38 L A. 146 j 14 C. Le J. 276 j L L. K, 38 Calo, 892. 
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was granted was manifestly that Myaing, notwithstanding the abso- 
lute conveyances, still considered himself as only having granted 
mortgages ove? his property, and having therefore an equity of 
redemption thereon, which he was free to dispose of. 

U Shwe Pe having died, his widow and children brought this 
suit for possession of the lands, it being directed against Kyin and 
his wife. They resist possession being given, and maintain in 
substance that, although the conveyances to U Shwe Pe and his 
wife bear to be absolute in form, it was well known to them that the 
true nature of the transaction was one of mortgage upon the security 
of the properties. In particular, it is maintained that Shwe Pe 
and his wife knew that Kyin and his wife, who purported to grant 
the conveyance in absolute terms, were not in fact the owners of the 
property, but themselves only lenders thereon. This is an important 
consideration, as will afterwards appear, because it amounts to this : 
that the transfer, although ex facte of the deeds absolute in form, was 
in truth and to the knowledge of both parties a transfer a non 
domino, The dominus was Myaing, who was nota grantor. In 
short, the Kyins were supporting to sell and the Shwe Pe pur- 
porting to buy what both the nominal sellers and buyers knew to 
belong to somebody else. . 

When the matters in dispute were before this Board upon a 
former occasion, it was decided that evidence upon the topics above 
mentioned could be received, „Биё no final judgment was given as to 
the effect to be given to such evidence after its reception. 

The proof having been taken, their Lordships are now in posses- 
sion of the facts and of concurrent findings upon ће most important 
of these. It may be wel to note how this stands. The learned 
Judge of the Chief Court (Original Civil Jurisdiction) puts the matter 


thus :— "The evidence in my opinion taken as a whole, coupled with. 


the conduct of the parties, shows that U Myaing and defendant 
meant their dealings resulting in Exhibits C and D to be mortgages. 
It is clear that U Myaing’s object in the negotiations, which resulted 
in Exhibits A and B, was to transfer defendant's mortgage to his 
relative U Shwe Pe at a lower rate of interest, and U Shwe Pe’s 
letters show he knew this and agreed to take over a mortgage. If he 
deliberately got deeds of sale executed, it was a gross fraud on 
U Myaing, and the evidence is admissible to show this. He now 
endeavours to profit by his fraud or has since determined to try and 
get the property by taking advantage of the old Burmese custom of 
taking a sale deed where a mortgage only was contemplated. He 
cannot profit by his fraud. - 
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“I therefore hold that defendants were mortgagees only and that 
U Shwe Pe had notice of the fact.” 

Upon appeal in the Chief Court (Civil Apptal) the learned 
Judges held : 

“Tf, however, evidence is admissible for the purpose of showing 
what was the real transaction ; the facts (apart from the evidence 
which has been admitted under section 33 .of the Evidence Act) 
would clearly show that the parties concerned, viz : U Myaing, 
defendant Maung Kyin and U Shwe Pe, all intended that U Shwe 
Pe and his wife should take a transfer of the defendant’s mortgages 
in the form of outright sales.” {| 

Upon the non-admissibility of the evidence reliance is placed by 
the respondents upon section 92 of the Indian Evidence Act of 1872. 
It provides that when the terms of a contract, grant, or disposition 
are reduced to writing “по evidence of any.oral agreement or state- 
ment shall be admitted as between the parties to any such instrument 
or their representatives in interest for the purpose of contradicting, 
varying, adding to or subtracting from its terms." The first proviso 
is to the effect that "any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree or 
order relating thereto ; such as fraud . . . ., want of failure of 
consideration, or mistake in fact or law.” 

Founding upon this section, the respondents maintain that the 
whole of the evidence led must be rejected. On the contrary, 
the appellants maintain that, notwithstanding the terms of 
the section, they are entitled to set up and prove the acts and con- 
duct of the parties as inconsistent with the transfer of property and 
only consistent with the true nature of the transaction having been 
one of mortgage or transfer of mortgage. They found upon a 
considerable body of authority to tbat effect, that cases cited being 
Baksu Lakshman v. Govinda Kanji and another (т), Hen Chunder 
Soor v. Kally Churn Das (2); Rakken and another у. Alagappu- 
dayan (3) ; Preonath Shaha v. Madhu Sudan Bhuiya (4) ; Khankar 
Abdur Rahman v. Ali Hafez and others (5); Mahomed Ali Hossein v. 
Nasar Ali and others (6) The judgment of Mr Justice , Melville in 
the first of these cases is repeatedly founded upon in the course of 
the series, in which that learned Judge expressly followed the 
English equity doctrine as expressed in Lincoln v. Wright (7) by 
Lord Justice Turner thus i— 


(1) (1880) I. L, К. 4 Bom. 594. (2) (1883) L L.R. 9 Cale. 528, 
(3) 1892) I. L. К. 16 Mad, 80. w (1893) L L. R. 2 Calc. 603. 
(5) (1900) L І, R. 28 Calc. 256. е I, L, R, 28 Calc, 289. 
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“The principle of the Court is that the Statute of Frauds was 
not made to cover-fraud. Ifthe real agreement in this case was 
that as between plaintiff and Wright, the transaction should be a 
mortgage transaction, it is, in the eye of this Court fraud to insist on 
the conveyance as being absolute, and parole evidence must be 
admissible to prove the fraud.” 

In the opinion of their Lordships, this series’ of c ses definitely 
ceased to be of binding authority after the judgment of this Board 
pronounced by Lord Davey in the case of Zalkishen Das and 
others у Legge (т). It was there held that oral evidence was not 
admissible for the purpose of ascertaining the intention of parties to 
written documents. Lord Davey cites section 92 of the Indian 
Evidence Act, and adds :— 

“The cases in the English Court of Chancery which were referred 
to by the learned Judges in the High Court have not, in the opinion 
of their Lordship:, any apolication to the law of India as laid down 
inthe Acts of the Indian Legislature. The case must therefore 
be decided on a consideration of the contents of the documents 
themselves, with such extrinsic evidence of surrounding circums- 
lances as may be required to show in what manner the language of 
the document is related to existing facts.” d 

Notwithstanding the decision of this Board, however, a certain 
conflict of authority on the subject still remains in India. But the 
respondents rightly refer to dehutaramaraju and another v. Subba- 
ғајч (2), Maung Bin v. Ma Hlaing (3), and Dattoo Valad Toturamy. 
Ramchandra Totaram and another (4), and in particular to the judg- 
ment of Chief Justice Jenkins in the last case. In these the judg- 
ment of the Board, as pronounced by Lord Davey, has been rightly 
followed and applied. 

The principles of equity which are universal forbid a person to 
deal with an estate which he knows that he holds in security as if he 
held it in property. But, to apply the principles, you must be placed 
in possession of the facts, and facts must be proved according to the 
law of evidence prevailing in the particular jurisdiction. In England 
the laws of evidence, for the reasons set forth in Lincoln v. Wright (5) 
and other cases, permit such facts to be established by a proof at 
large, the general view being that, unless this were done, the Statute 
of Frauds would be used as à protection or vehicle for frauds. But 
in India the matter of evidence is regulated by section 92 of the 


(1! (899° 1 L. R. 27 I. A, 58 : L L, R. 22 АП. 149. 
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Indian Evidence Act, and it accordingly remains to be. asked, What 
is the evidence which under that statute may be competently adduced ? 
The language of the section in terms applies and apples alone “as 
between the parties to any such instrument or their representatives 
in interest." - Wherever accordingly evidence is tendered as to a 
transaction with a third party, it is not góverned by the section or 
by the rule of evidence which it contains, and in such a case accord- 
ingly the ordinary rules of equity and good ‘conscience come into 
play unhampered by the statutory restrictions. RO 

Their Lordships view the case accordingly as having been dealt 
with on that footing by their predecessorsat the Board. Thus, while 
in the course of the judgment of Lord Robson reference was made 
to evidence which might be taken “relating to the acts and con- 
duct of the parties as distinguished from oral evidence and conver- 
sations constituting in themselves some agreement between them,” 
nothing was decided upon that head, except that it would give rise 
to important and difficult questions under the Indian Evidence Act. 
That question has now been settled by their Lordships, adversely to 
the reception of the evidence. 7 

But the later passage of the judgment of Lord Robson is upon а 
topic much more ‘crucial to the situation which the facts proved in 
the case admittedly disclose :— 

*'Pheir Lordships," said he, however, are of opinion that the 
case for the appellants disclosed a charge of fraud against the res- 
pondents in relation to matters antecedent to those deeds, on which 
much of the evidence tendered would certainly be material. Thus it 
is said that the respondents, or the persons under whom they claim, 
took absolute conveyances of property from theappellants with notice 
that they in fact belonged 10 a third person, namely, the alleged 
mortgagor, Ko Shwe Myaing. If this be so, section 92 of the Indian 
Evidence Act, even if construed according to the respondents’ con- 
tention, will not avail them. Itis applicable to an instrument “as 
between the parties to any such instrument or their representatives 
in interest,” but it does not prevent proof of a fraudulent dealing 
with a third person's property, or'proof of notice that the property 
purporting to be absolutely conveyed in fact belonged to a third 
person who was not a party to the conveyance,” 

Upon the facts it now turns out quite plainly, and it was, indeed, 
admitted in argument that, when Shwe Pe took the conveyance from 
the Kyins, he knew that it was a conveyance of property which be- 
longed to Myaing, and that accordingly the grant proceeded a non 
domino. И section 92 applied, proviso 1 would seem to be in point, 
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because it would be a fraud to insist upon a claim to property arising 
under such a transaction, the claimant knowing that the true owner 
had never parted with it. But, in the opinion of their Lordships, 
section 92 does not apply, because the evidence, the admissibility 
of which is in questibn, is evidence going to show what were the 
rights of a third person, namely Myaing, in the property, and there 
are concurrent findings to the effect that the property was in that 
owner and not in the Kyins, who to the knowledge of Shwe Pe never 
purported to dispose of it as theirs, Ifa purchaser for onerous con- 
Sideration and without notice had been the grantee under a deed 
of absolute conveyance, a totally different set of considerations 
would have arisen. In the present case, however, both grantor and 
grantee were dealing with the property of an owner who was a third 
person, who was not in the language of the statute either a party to 
the instrument or a representative in interest of a party to the instru- 
ment. The evidence led as to that third party's rights is admissible, 
and, if admissible, is most relevant. Their Lordships dd not hold any 
doubt upon the subject of fact, in that respect entirely agreeing with 
all the Courts below. It is true that the Court of appeal felt pre- 
cluded by the terms of section 92 of the Evidence Act from agree- 
ing with the Judge of the Chief Court, but in the opinion of the 
Board the section is, in the important particular last dealt with, 
no bar to the admission of the light on the true situation of the case. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal be allowed, the decree of the Chief Court in its 
appellate jurisdiction, dated the зга August, т9т4, set'aside with 
costs, and the decree of the Chief Court in its original jurisdiction 
restored. 

The repondents will pay the costs of the appeal. 

Arnould & Son:—Solicitors for the Appellant. 

Bramall & White :—Solicitors for the Respondents. 


J. M. P. ; | Appeal allowed, 
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PRESENT: Lord Parker of Waddington, Ета Wrenbury, Sir John 
Edge, Mr: Ameer Ali and Sir Lawrence Jenkins. 
Ы * 


SAUDAGAR SINGH 
9. E 
PARDIP NARAYAN SINGH AND OTHERS. 


(ох. APPEAL FROM, THE Нісн Court OF TUDICATURE. AT FORT 
WILLIAM IN BENGAL] 


Declaratory deevee— Alienation by a Hindu witow— Next “veversioner—Declaras 
fum involving a finding that the claimant ts the next reversonary heir— 
Specific helief Act (1 of 1877), section ga, lllustration (е). 


Where any deed is execut: d by the widow of a *onless Hindu, the result of 
‘which may be to prejudice the interests of the r-verslonary heirs those heirs, 
though still reversionary and though they may never get any title because events 
preclude them from doing so, may, u' d-r the Sectie Relief Act, section 42, 
illustration ге), Have а declaration as to the effect of the deed, notwithstanding the 
fact that the declaration given involves a finding that, the person in whose 
favour it is made is a reversionary heir 
Јан Ammal у Мағаувчазаті Aier (1) distinguished. 


Appeal against a judgment and decree of the High Court (Stephen 
and Mullick, JJ.) at Calcutta, dated the 29th 'anuary, 1914, reversing 
a judgment and decree of the Court of the Subordinate Judge, 
Third Court, Patna, da ed the 16th February, ' gog. 


The parties to the litigation were Subject to tho Mitakshara school 
of Hindu Газ... 


The facts of the case were ae follows: The properties in suit 
belonged to one Deo Narayan Singh, who was separate and died 
leaving him surviving his widow Mussümmat Jaibasi Koer (who was 
defendant 1) and a childless widowed daughter Mussummat Sakhal- 
bati -Koer.(who wis defendant 2). The appellant, who was the 
son of an uncle of Deo Narayan; named Май Singh, was defend- 
ant in the suit. 


On Ње a:th day of April,.1996, the two ladies executed а volun- 
tary deed of assignment called а Zamliknama, in favour of the 
appellant, assigning and transferring to him all the suit properties 
left by the said Deo Narayan Singh, and making him (the appellant) 
the absolute owner thereof frum the date of the deed. The docu- 
ment recited that the apnellant was the only next reversioner, and 
sta:ed that “ there is no knowing that any mischievous persun may 


(1) (1916) La К. 431. А. 207 ; 34C L.J. 3093 I. L, R. 39 Mad. 634. ~ 
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create some mischief and dispute in respect of the properties, there- 
fore it is advisable that we (the ladies) should mike some arrange- 
ment in our"lifetime as regards our properties; so that there may 
not be any chance of dispute and Bahu Saudagar Singh and his 
sons and heirs may take possession as owners and become the 
absolute proprietors of our properties, and may enjoy in perpetuity 
and in succession the proceeds thereof.” Then followed the operat- 
ive part which, absolutely conveyed the suit properties “to the 
appellant without any reservation whatsoever. 


On the streneth of the Z'im/itnama the annellant obtained 
possession of the suit properties as the absolute owner thereof. 

The plaintiffs in the suit were three hrothers, who were the sons 
of another uncle of Deo Narayan called Drignal Singh. They 
alleged inter alia that thev and the annellant were the next rever- 
sioners of the deceased Deo Narayan Singh, and that the two ladies 
had no legal power to execute the said Zamiitnama, and conten ed 
that it was not binding on the inheritance, The nlaintiffs, therefore, , 
praved “that the Court mav be nleased to hold that the defendants 
Nos. т and 2 had no right to execute the Tamliknama, and that 
the defendant No. 3 (the annellant) has acquired no title there- 
under; and to declare the deed of 72% ната ineffective and in- 
operative as against the plaintiffs.” 

The plaintiffs also claimed possession. annointment of a receiver 
and other reliefs, but in the High Court they abandoned their claim 
for all these reliefs. The defence of all the defendants was the same. 
They pleaded inter -lía that the suit was not maintainable and that” 
the plaintiffs had no cause of action. They alleged that the father 
of the appellant and the father of the deceased Deo Naravan Singh 
were brothers of full blood and the-plaintiffs’ father was only the half- 
brother of those two bro*hers, and consequently the anpellant was 
the only next reversioner of the late Deo Narayan Singh. 'The 
defendants therefore contended that the ladies were within their 
legal rights in executing the Zam/iknama in favour of the appellant 
alone, and in accelerating the inheritance in his favour; that the 
Tamliknama was binding on all the reversioners, and that the appel- 
lant had by virtue thereof beco ne the owner of the suit properties 
from the date of the document. 

The Subordinate Judge dismissed the suit with costs. He held 
that as the ladies were living no cause of action had accrued to the 
plaintiffs, and that the suit was not maintainable in its present form. 
He was “of o inion that the plaintiffs are reversionary heirs of Deo 
Narayan and that they are'in'thesaimn e range with Saudagar (appellant). 
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Pardip Narayan. 


Saudagar 
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І am also of opinion that Mahipat, father of Saudagar, Saligram, 
father of Deo Narayan, and Drigpal, father of the plaintiffs, were 
brothers of the whole blood." His opinion with "regard to the 
Tamliknama was that it was “а valid deed and is operative against 
the plaintiffs during the lifetime of the defendants Nos. 1 and a and 
not after their deaths." . In the result he held that as there was no 
cause of action for the suit it must be dismissed with costs. 

Thé plaintiffs appealed to the High Court, where the only 
relief they claimed was a declaration to the effect that the Zamik- 
пата was not operative as against them. The High Court (Stephen 
and Mullick, JJ.) allowed the appeal and decreed the suit with costs. 
The learned Judges agreed with the Court below in finding that the 
father of the appellants, the father of the late Deo Narayan Singh 
and the father of the plaintiffs were brothers of the whole blood, and 
that the plaintiffs and the appellant were the next reversioners of 
Deo Narayan Singh. They held that the pleadings were so framed 
as to include the declaration asked for by the plaintiffs, and that 


° the plaintiffs were entitled to a declaration that the Zamliknama 


was'hot valid and not operative as against them after the deaths of 
the two ladies. The material part of the judgment was as follows :— 

“This brings us to the real point at issue, as to which the 
plaintiffs’ contention is that a reversioner on a limited estate is 
entitled to a declaration that a deed is invalid if its invalidity 
depends on facts which may be obscured by lapse of time, and that 
the invalidity or otherwise of the Tamiliknama depends on the 
question—whether the brothers were sons of the same mother or not, 
which can be more easily settled now than later. He relies on the 
decision of Phear J. in Sheo Pergash Roy v. Injori Tewary (1)and on 
illustration (e) of section 42 of the Specific Relief Act as authority 
for this proposition. The respondent on the other hand contends 
that while the proposition of law put forward by the appellant is 
unimpeachable, it does not apply to the facts of the present сазе; 
for what the plaintiffs seek is a declaration that they are now rever- 
sionary heirs by reason of being related to the defendants’ branch 
of the family by whole and not by half blood, and the Court will 
not make a declaration to establish heirship before the succession 
in regard to which it is claimed has opened out, a proposition for 
the truth of which he refers us to Kattama Natchiarv Dorasinga 
Tever (2), if authority be needed. Neither side disputes the law pro- 
pounded by the other, and the simple question we have to decide is 


(1) (1874) 24 W. R. 433. 
(2) (1875) T.. R. 2 I, A. 169 (191) 15 B. Ta, R, 83. 
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what is the declaration that is sought for in this case. Аз to this 
we have no doubt that the plaintiffs are asking among other things 
to have the Tamliknama declared inoperative as against themselves 
and the fact that such a declaration must be founded on reasons 
that would support a declaration that they are heirs to Deo Narayan, 
were it open to us to make such a declaration, cannot shut him out 
of his right to a declaration as to the validity of the document in 
question. This fact has been overlooked by the Court below, 
where the case was argued with much greater complexity of issues 
than we have had to deal with. The appeal is accordingly allowed, 
the judgment and decree of the lower Court are set aside, the suit 
is decreed in favour of the plaintiffs and it is declared that the deed 
in question is inoperative against them. The plaintiffs are entitled 
to their costs in this Court and the Court below.” ` 

The appellant thereupon appealed to His Majesty in Council. 

Sir Erie Richards, K. C., and Dunne, K. C, for the appellant: 
The suit was brought to recover immediate possession on the ground 
that the execution of the Tamliknama by the ladies was an act of 
waste on their part. Put the effect of that deed was to give the 
appellant the interest of the ladies, and the Subordinate Judge was 
right in dismissing the suit on the ground that there was no cause 
of action during the life-time of the ladies. The High Court has 
given the plaintiffs a declaration the effect of which is to declare 
that they are the next reversioners. But the reversioners are not 
entitled to bring a suit for such a declaration: See Mayne’s Hindu 
Law, 8th ed. paras. 647, 648, 649 and 651. 

[Lord Parker referred to the Specific Relief Act, 1877, section 
42, Ulus. (e)]. | 

Where a suit for possession fails, the Court ought not to give 
the plaintiffs a declaration to the effect that they are the next rever- 
sioners : Janaki Ammal v. Narayanasami Atyer (т). 


De Gruyther, K.C., and J. М. Parikh, for the respondents were 
not called upon. 

The judgment of their Lordships was delivered by 

Lord Parker of Waddington.—Their Lordships do not con- 
siger it necessary to call upon counsel for the respondents in this 
appeal. 

The question is a very short one. It appears that the High 
Court from which the appeal has been brought has made a certain 


(1) (1916) L, B,*43 I. А. 207 } 24 C. LJ. 309 1 L L. К, 39 Mad, 634, 
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' declaration. There is absolutely no ground for saying that that 


declaration is in any way erroneous, nor has counsel for the appel- 
lantsuggested any error. The pointis simply whether, under the 
practice prevalent in India, such a declaration ought to have been 
made. In order to show that no declaration ought to have been 
made, reference has been made to various cases, and in particular 
to the case of Janaki Ammal v. Narayanasami Aiyer (т). The point 
of that case is this: There was a Hindu widow entitled to an 
estate, and a suit was brought by a person, presumptively entitled as 
heir after her death, to prevent waste. It was held that there was 
no waste at all, and the question arose whether, under those cir- 
cumstances, it was proper to give the persons presumptively entitled 
a declaration of their title +s presumptive, or as sometimes called 
revetsionary, heirs, and it was held by this Board that no such 
declaration ought to be made. It is said that this case is analogous 
to that, and that no declaration ought to have been made. On the 
other hand, if section 42 of the Specific Relief Act, 1877, is referred 
to, it will be seen that one of the illustrations given is this: "The 
widow of а sonless Hindu alienates part of the property of which 
she is in possession as such. The person presumptively entitled to 
possess the property if he survive her, may, in a suit against the 
alienee, obtain а declaration that the alienation was made without 
legal necessity and was therefore void beyond the widow's lifetime." 

It appears to their Lordships to be clear on this section that 
where any deed is executed, the result of which may be to prejudice 
the interests of the reversionary heirs, those heirs, though still 
reversionary and though they may never get any title because events 
may preclude them from doing so, may have a declara ion as to the 
effect of the deed. The declaration here is simply confined to that, 
It is a declaration that a certain deed which was executed by the 
Hindu widow in possession, and purporting to confer the absolute 
estate in the property on one of the reversionary heirs, is not 
binding on the other reversionary heirs. It was intended that this 
deed should operate to confer the whole interest on the grantee, 
en the footing that the other reversionary heirs being of the 
half blood only, could not come in in competition with the grantee, 
and the real question in the suit, as far as their Lordships can 
make out, was simply whether the claimants were claimants of tHe 
half blood or of the whole blood, and it was decided by both Courts 
that they were not of the half blood, but of the whole blood. 

Under Ps circumstances, it appears to their Lordships that 


(1) (1916) L. В, 431. A, 207 3 24 C. L, J. 309. . 
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this is an exact illustration of that which section 42 of the Specific 
Relief Act was meant to provide for, It is quite true that it 
involves a finding that the appellant in this case is a reversionary 
heir, but that must always be the case where a declaration is made 
following the illustration (e) of the section, because it is only in 
virtue of the persons claiming the declaration being reversionary 
heirs, and therefore presumptively entitled, that the declaration is 
made. 

` Under these circumstances, their Lordships сап see no possible 
ground for interfering with the decree of the High Court, and the 
appeal therefore should be dismissed with costs. Their Lordships 
will tender their humble advice to His Majesty accordingly. 


Т. L. Wilson & Co :—Solicitors for the Appellant. 
E. Dalgado :—Solicitor for the Respondents 1 & a. 


ЕЈ. М, Р, i Appeal dismissed, 


Present: Lent Dunedin, Lord Shaw, Lord Sumner, Sir John 
Edge and Mr. Ameer Ali. 7 


THAKUR SRI SRI RADHA KRISHNA CHANDERJI 
v. 
_ RAM BAHADUR AND OTHERS. 
[Ow APPEAL FROM THE HIGH COURT or JUDICATURE 
AT Fort WILLIAM IN BENGAL. ] 
Limitation—Adoerse possession—Symbolical possession when sufficient to interrupt 
adverse possession, : 
Symbolical possession is sufficient to interrupt adverse possession where the 


person setting up adverse possession was a party to the execution proceedings in 
which the symbolical possession was given. 
Juggobundias Mukherjee v. Ram Chander Bysack (т) approved and followed, 

Appeal against a decree of the High Court at Calcutta (June 24, 
1913) reversing a decree of the. Additional Subordinate Judge of 
Monghyr (June 7, 1910). 

The facts of the case are sufficiently stated in the judgment of 
their Lordships. The suit was brought by the plaintiffs-respondents 
to recover possession from the defendant-appellant of certain rgo 

(1) (1880) I, T. «К, 5 Calc, 584 Е, B. 
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bighas of land. The defendant claimed that it was the absolute pro- 
perty of one Sheo Parkash Misser and the defendant as the pur- 
chaser of that interest was the absolute owner of the’ suit property. 
He also set up adverse possession and pleaded that the suit was 
barred by limitation. ‘He státed that the sons of Sheo Parkash through 
whom the plaintiffs derived their title had no interest in the land 
in question. "The Subordinate Judge decided both points in favour 
of the defendant and dismissed the suit ; but the High Court reversed 
the decree of the Court below and decreed the suit. The High 
Court held that under the arrangement made by Sheo Parkash and 
referred to in the judgment of their Lordships, Sheo Parkash had 
only a life-interest in the land which on his death r verted to his 
sons On the question of limitation, it held that symbolical posses- 
sion was given to the plaintiffs in execution proceedings to which the 
defendant had been made a party, and consequently the suit was not 
barred by limitation as the plaintiffs! symbolical possession was suffi- 
cient to interrupt the defendant's adverse possession. The defend- 
ant thereupon appealed to His Majesty in Council. 

Abdul Majid for the appellant: The sale to the defendant- 
appellant was of the right, title and interest of Sheo Parkash, and 
the defendant thus got a good title not only against Sheo Parkash 
but against his sons also, as their interest was liable for their father's 
debt and it was not necessary to make them parties to the suit. 
Maynes Hindu Law, 8th ed., pee за and Girdharee Lall v. 
Kantoo Lall (1). 

[Their Lordships intimated that as this point was not taken in 
the Courts below, it was not now open to the appellant ] 

As to limitation, symbolical possession would not interrupt ad- 
verse possession ; to do that, actual possession was necessary. 

[Mr.' Ameer Ali referred to /uggobundAoo Mukerjee у Ram. 
Chandra Bysack (2).] 

.That case and the case of Joggobundhu Mitter v. Purnanund 
Gossami (3), on which the High Court relied, refer to lands in the 
occupation of tenants, as to which symbolical possession was the 
only possession possible. The case here is different, and those cases 
do not apply. Symbolical possession is not equivalent to real 
possession under the Code of Civil Procedure except where the Gode 
expressly or by implication provides that it shall have that effect: 
Mahadeo Sakharam Parkar v. Janu Namji Hatle (4). 


(1) (1874) L. R. r I. А. 321. (а) (1880) I. L, R. 5 Cale, 581 F. B. 
` (3) (1889) L L. Е, 16 Calo, 530 Е, B. 
(4) (1912) L L. К, 36 Bom, 373 Е. В. Е 
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The respondents did not appear. 


The judgment of their Lordships was delivered by 


Lord Sumner.—This was a suit to recover possession of 150 
bighas of land in mouzah Nagdah, in the pergunnah of the same 
name and the district of Mongbyr. The plaintiffs had acquired inter 
alia such right in that land as could be sold under a decree in 
favour of mortgagees against two members of a joint Hindoo family, 
named Rudra Parkash Misser and his younger brother, Dharam 
Parkash Misser, and they alleged this right to be the full title to the 
land. The principal defendant, an idol by his shebaits, who were 
in actual possession by their tenants, claimed in right of a judgment- 
creditor of the father of Rudra and Dharam, who had bought the 
land at an execution sale under his decree in 1883, and they alleged 
that the title thus derived from the father was better than any title 
that could be derived from his sons. They also relied on adverse 
possession. They proved that they had held the land by their ten- 
ant$ for many years before the suit, but the plaintiffs in reply alleged 
effective interruption of their possession within twelve years before 
the suit, The Subordinate Judge decided for and the High Court 
against the defendant; hence this appeal. The respondents did not 
appear at their Lordships’ bar. There were other parties to the suit, 
but in substance none were interested except those above mentioned. 


Pandit Babu Sheo Parkash Misser, who lived at Mirzapur 
Gobardhan, in the district of Monghyr, was the head of a joint 
Hindu family of zamindars, governed by the Mitakshara law, which 
was entitled to considerable property in Bebar.. In 1873 he execut- 
ed what has been called, somewhat loosely, а déed of gift in favour 
of his only son, Pandit Babu Rudra Parkash Misser, then a child, 
There were other members of the family besde Sheo and Rudra. 
By this deed he recited that among other family properties there was 
an 8-anna share in mouzah Nagdah and he conveyed by gift to his 
son -all his rights and interests 1n that and other properties, and then 
declared that—4oo rupees per month...shall continue to be paid to 
me...for defraying the expenses of the maintenance of me, the declar- 
ant, and for meeting my personal expenses, and, over and above 
that, 150 bighas of land by measurement, situate in mouzah 
Phulwaria, or in any other mouzah, shall remain in my possession 
and occupancy as zirat land, and the measurement and the demarca: 
tion of the boundaries thereof shall be made as soon as pogsible, 
and the said land shall be held by me in my possession as zirat with: 
out paying any rent therefor.” 
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There were other provisions, but it does not seem material to 
consider them on the present appeal 

No doubt so unusual a transaction might be called in question 
on various grounds. The appellant did, indeed, suggest that its 
object was to defeat and delay creditors, but, as such a point ought 
to have been made at the trial, so that the facts might have been 
investigated, their Lordships declined to entertain it. 

The appellant in the proceedings below made this deed the basis 
of his claim of title, and as the respondents accepted it as valid in 
the Courts below, the only question which arises upon it for their 
Lordshipsis one of construction, namely, what was the interest in 
the 150 bighas which Sheo Parkash reserved to himself? It is not 
necessary to examine what precise right Sheo Parkash may have 
had, as head of a joint family, to make such an arrangement, al- 
though no separation of the family took place nor were its properties 
divided, or to create anew zirat land out of that, which had been 
theretofore merely part of the zamindari land of his family. In the 
view which their Lordships take it is sufficient to answer this one 
question. That interest continued no longer than his life, and 
determined when he died in 1893, leaving his two sons, Rudra 
Parkash and Dharam Parkash, him surviving. Subsequent events 
made the words “as zirat land" of some importance. Their Lord- 
ships think that on the true construction of these words, as used in 
this connection, they merely mean "for the personal use and main- 
tenance of the declarant himself, without paying any rent therefor.” 
As between ryot and zamindar, and sometimes as between the 
zamindar and the revenue authorities, questions as to zirat or zarait 
lands involve very different considerations. "The present case, 
however, is not one which touches a ryot’s claim to be protected 
against dispossession so long as his rent is paid, or a zamindar’s 
claim to an abatement of jumma in respect of lands held by him 
for his maintenance as гіта In this case the word із used merely 
to describe the kind of interest reserved to the grantor under this 
particular deed, and its interpretation does not affect the general 
law or custom as to zirat lands. The land was never in fact culti- 
vated by Sheo Parkash nor had it ever been recognised by village 
usage as his private land. The deed reserves a certain area, to be 
thereafter particularly set out, for the declarant's occupation, rent 
free, as part provision for his personal maintenance, his sons and 
other dependants being otherwise provided for under the general 
disposition ofthe family properties made by the deed. So used, 
the term “zirat” ceased to be a description truly applicable to these 
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lands after the death of the declarant, nor could third parties; who 
were entitled to his rights alone, found upon this word any claim 
to rights in the land, which he could never have enjoyed. With 
the determination of his interest this land would again form part 
of the general zamindari property of the undivided family. During 
the lifetime of Sheo Parkash the interest of his son Rudra in the 
150 Bighas would be a vested zamindari interest in reversion. On 
the father's death the suspension of his right as zamindar to collect 
rents from the tenants of it would terminate, and, as manager and 
head of the joint family, he would possess and enjoy this parcel in 
like manner as the rest of the family property. Such upon the 
argument presented to their Lordships appears іо фе the true effect 
оі this deed. 

That the interest of Sheo Parkash, £a/e quale, was validly assign- 
able has not been contested, and their Lordships will assume it to, be 
so for present purposes. Some years after he executed his deed 
Sheo Parkash was sued for debt by the predecessors 1n title of the 
present appellant, For what the debt was contracted or when does 
not appear. A decree was obtained, and in execution proceedings 
his right to the 150 bighas was sold in 1883 to the decree-holders. 
They then claimed to have this area delimited and obtained an order 
in 1886, which was duly executed in 1888, that a sufficient area of 
land fit for khudkhast should be set out. To these proceedings Rudra 
Parkash and Dharam Parkash were made defendants. Evidently 
Sheo Parkash had not asserted his right to have this land set apart 
for his use, and probably, as was stated below but not proved, he had 
received money payments, which had made any demarcation unneces- 
sary. Clearly there was no partition by the family. The decree- 
holders in 1886 got possession of the 150 bighas as if they had been 
in the occupation of Sheo’ Parkash and for his interest therein, 
whatever it might be. Doubtless they supposed that interest to have 
been absolute, and the family may have thought so too, but the point 
does not seem to have been raised. Subject to the question of dis- 
possession in 1898, they have enjoyed the rents of it ever since, A 
series of zarpeshgi pattahs, mustajri pattahs, and kabuliyats was 
produced, and sufficiently established the case. 

Before their Lordships the appellant took this new point, Even 
ifthe interest of Sheo Parkash in the land, which was sold in execu- 
tion, determined with his life, it was said that the interest of his sons 
must be deemed to have been sold too, for the ancestral property ‘in 
a joint Hindu family may be made hable for the father’s debts, unless 

thcy can be shown to have beef for an illegal or immoral considera- 
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tion, Such rules, however, do not always apply. The creditor's con- 
duct, for example, may evidence his intention not to resort to such a 
right, whereby, after all, one man’s property is taken to pay another 
man's debt. This is pecularly so where the form of his proceedings 
points to an election to seek execution against his own debtor's interest, 
and no further. In the present case there is strong evidence of such 
an intention. The certificate of sale, moreover, dated the roth 
January, 1884, recites that the decree-holder, Krishna Mohan Ghatak, 
has brought “the right and interest of the judgment-debtor, Sheo 
Parkash Misser, to be allotted by division, namely, by a separate allot- 
ment of 150 bighas of land.... for the purpose of cultivation.” It 
does not appear that he claimed execution at any time against the 
family property generally. The whole of the facts should have been 
investigated at the trial. Certainly their Lordships ought not to 
decide upon a general claim of right, now first raised, when there 
appears to be, to say the least of it, a prima facie answer, which 
might have been completely made out if the appellant had raised 
the contention in the Courts below. They are of opinion that such 
an argument is no longer open to him. 

In 1889 while Sheo Parkash was still alive, his two sons mort- 
gaged the family estate, including their share in mouzah Nagdah, to 
the predecessors in title of the present plaintiffs. After his death 
the mortgagees took proceedings to enforce the mortgage, and, among 
others, made the predecessors of the present defendants parties to 
them. In due course a decree was obtained, and upon the applica- 
tion fora sale in execution, it was asked that the order should 
apply to the mortgaged properties “with the zariat lands” (mai aras? 
strat), Оп а formal objection being taken to the addition of these 
words by the predecessors of the present appellant, it was held that 
the Court was bound to sell the mortgaged property as described 
in the mortgage bond without addition. The order thereupon 
made must be construed as if it applied only to “‘Nagdah, original 
with dependency, all the zamindar’s rights, together with the tolas 
known by district names or otherwise,” following the language of 
the mortgage. The sale accordingly took place and the mortgagees 
were the purchasers. They received a sale certificate that they 
were entitled to “all the zamindari rights in 8 annas pucca of 
mouzah Nagdah,” ‘and, the land being in occupation by cultivating 
fenants under an apparently dona fide title, they received formal 
possession as usual after due proclamation by beat of drum 
in 1898. 

This interruption, if such it was,«of the defendants’ actual posses- 
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sion was not of long duration, Hence the necessity for the present 
suit. Hence also the defence of adverse possession for more than 
twelve years before the suit began. The Subordinate Judge held 
that in fact the symbolical possession, given under the circumstances 
mentioned, did not apply to the iso bighas. Не constructed the 
order as if it had expressly excluded them, because of the deletion 
from the proposed order of the words "ai arazi gimt” Their 
Lordships think that this cannot be sustained. The true construc- 
tion of the decree depends on what the Court actually ordered, not 
on what it refused to order. The order for possession applied to 


the 150 bighas because, following the description of the mortgaged _. 


lands, it extended to the lands ip which the mortgagors, as zamindars 
and members of the undivided family, had a reversionary zamindari 
right, albeit subject to the interest which Sheo Parkash retained for 
his life: Р 
In the High Court and before their Lordships it was further 
argued that symbolical possession would not avail against the defen- 
dants, but that only actual dispossession would interrupt their adverse 
possession. The High Court, “following a decision of the Full 
Bench in.Juggobundhu Mukerjee v. Ram Chandra Bysack (т), hekd 
that symbolical possession availed to dispossess the defendants 
sufficiently, because they were parties to the proceedings in which it 
was ordered and given. "This decisión is one of long standing, and 
has been followed for many years. Their Lordships see. no reason 
to question it or to hold that this rule of procedure should now be 
altered. In the result the appeal fails, and their Lordships will 
humbly advise His Majesty that it ought to be dismissed with such 
costs as have been incurred by the respondents in entering their 


“appearance, 


Тун? and Francis :—Solicitors for the Appellant; 
T. L. Wilson & Co. : —Solicitors for the Respondents. 

М.Р. Е Appeal dismissed. 
(1) (1880) I. L, К. 5 *Calc. 584 (Е. В). А 
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 APPELLATE CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Judge. 


oe l SARAT CHANDRA DUTTA 


weet v. 
JADAB CHANDRA GOSWAMI.* 


Transfer of Property Act (IV of 1883), Sec, 107 —Lease— Tenancy-at-wiTI — Tin- 
ancy from year to year— Кен? reserved —Term of tenancy—Oral evidence, 

Fer Curiam: Section тоў of the Transfer of Property Act does not lay 
down that a lease of immovable property can be made only by a registered instru- 
ment. The section says that a lease of immovable property in three cases viz in 
the cases of (a) a lease from year to year, (4) в lease for any term exceeding one 
year, and (с) a lease reserving a yearly rent, can be made only by a registered 

‘instrument. A tenancy-at-will can be created verbally. 

Per Mookerjee, J: The fact that the rent is reserved at so much a year, does 
not conclusively show that the tenancy is from year to year: Dargi v. 
Goberdhan (1)3 and Gobinda v. Dwarka Nath (2) referred to. 


The terms ofa tenancy which does not come within section 107 of the Trans- 
fér of Property Act, can be proved by oral evidence: Surabk v. Sophia (3)1 
Fase! v, Keramuddi (4)3 Sita Nath ч. Kartich (5) and Venketagiri v. 
Ragkava (6) referred to. 
Appeal by the Defendant. 
Suit for rent. 


The primary Court decreed the suit ; that decree was reversed on 
appeal. The decree of the primary Court was upheld on second 
appeal by the following judgment of 


1915, Mullick, J.—The plaintiff sues the defendant for the rents of 
February, 1. the years 1314 to 1317. The defendant denies the relationship 
' of landlord and tenant. The land is situated in the Pabna Muni- 

А cipality and the case is therefore governed by the Transfer of Pro- 

perty Act The plaintiff bases his claim on an oral agreement 

of tenancy. Itis admitted that under section ro7 of Transfer of 

Property Act the tenancy could not have been created without a 


"Letters Patent Appeal No. 27 -of 1915, against the decision of Mr. Justice 
Mullick, dated the 1st February, 1915, in Appeal from Appellate Decree No. 
2*85 of 1912, against the decree of Babu Surendra Nath Ghosh, Subordinate 
Judge of Pabna, dated the 15th August тота, reversing that of Baba Phani 
Bhusan Banerjee, Additional Munsiff of Pabna,'dated the sand April, 1912, 


(1) (1914) 20 C, Т„ T. 448. (2) (1914) 20 С. T., T. 455. 
(331(1895) т C. W. N. 248. . (4) (1902) 6 C. W. N. отб.. 
(5) (1900) 8 C. W. N.^434. (6) (1885) T. L. R. ө Май, тз. 
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lease, but the learned Munsiff finding that the tenancy is established 
by an exfaríe rent decree and by the admission of the defendant 
himself in a previous suit, has decreed the claim. On appeal the 
learned Subordinate Judge was of opinion that the tenancy could 
not be proved except by an instrument and that а suit for rent was 
not maintainable and further that no damages for use and occupation 
could be decreed as they were not specifically claimed. The suit 
having been dismissed the plaintiff prefers this second appeal. 

It is quite clear that although there is no registered instrument 
it is open to the plaintiff to prove by other evidence the fact of the 
tenancy. The learned Subordinate Judge finds that the evidence 
adduced would prove a tenancy if it wore admissible. 

In these circumstances it is unnecessary to remand the case. 
The tenancy being established the question is what rent should be 
paid. ‘The previous rent decree does not work an estoppel, but it 
is evidence of the amount payable. On the other hand the defend- 
ant has given no evidence to show that he is not liable to pay this 
amount. I think the learned Munsiff's decree is correct. 

With regard to the claim for 1314 which has been held to be 
barred by limitation there is no cross appeal The result is that the 
decree of the learned Subordinate Judge is set aside and that of the 
learned Munsiff restored. The appeal is decreed with costs. 

Against this decision, the defendant appealed under clause x5 
of the Letters Patent. 


Babus Mohini Mohan Chuckerbutty and Abinash Chandra Chuc- 
herbutty for the Appellants. 

Dr. Dwarka Nath Miter and Babu Bathantha Nath Mitter 
for the Respondent. 

The judgments of the Court were as follows : 


Sanderson, C. J.—In this case 1 think this appeal should be ` 


dismissed. It is clear that on the merits the defendant has no case 
whatever. The learned Munsiff in the Court below found that the 
story which the defendant set up was a shamelessly false one. Now 
the defendant tries to defend this action оп a technicality based 
upon section то] of the Transfer of Property Act. In my judgment 
his defence is without foundation: That section deals with certain 
classes of tenancy which are therein mentioned, namely, а tenancy 
. from year to year, or for any term exceeding one year or reserving 
a yearly rent, and which can be made only by a registered instru- 
ment. It has not been shown, in this case that the tenancy in 
question which must now admittedly be taken to exist ‘was one of 
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those mentioned in the section. On the other hand, the facts are as 
are set out by the learned Munsiff in his Judgment. He said, “Тһе 
defendant entered into the land as a tenant of the,plaintiíf, paid 
rent for it for a number of years, allowed a decree to be passed 
against him without any contest and admitted the tenancy in the 
defence he raised in Mahananda's suit. The parties have so long 
conducted themselves as landlord and tenant and I think that the 
defendant is estopped from questioning the validity of the settlement 
which has been acquiesced in and acted upon." "These being the 
facts of the case, I think the judgment of Mr. Justice Mullick was 
right, and there is no reason for disturbing the judgment, and, this 
appeal should be dismissed with costs. 


Hookerjee. J.—I agree that the judgment of Mr. Justice Mullick 


must be affirmed. 

The contention of the appellant is based upon a misapprehension 
of the provisions of section тоў of the Transfer of Property Act. 
That section does not lay down that a lease of immovable property 
can be made only by a registered instrument ; but the legislature 
has provided that a lease of immovable property in three specified 
cases can be made only by a registered instrument. These cases 
are first, a lease from year to year, secondly, a lease for any term 
exceeding one year, and, thirdly, a lease reserving a yearly rent. In 
the case before us, the plaintiff alleged that the defendant was a 
tenant-at-will, that, his holding was of a temporary character, was 
non-transferable and was liable to be terminated by notice to quit. 


The plaintiff also stated that the defendant had entered upon the 


land on these conditions and had agreed to pay rent at the rate 
of six rupees a year. 

It is now contended that because there was an agreement to pay 
rent at the rate of Rs. 6 a year, the tenancy must be regarded as 
a tenancy from year to year. In my opinion, there is no foundation 
for this contention. As explained in Durgi v. Goberdhan (т), and 
Gobinda v. Dwarka Nath (2), the fact that the rent is reserved at 
so much a year does not conclusively show that the tenancy is from 
year to year. It is not the case of the. plaintiff that the defendant 
holds under a tenancy from year to year ; his case is that the defend- 
ant is a tenant-atwill, and a tenancy-at-will undoubtedly can be 
created verbally notwithstanding the provisions of section 107 of the 
"Transfer of Property Act. 

It was finally suggested that even if the defendant Бе а tenant-at- 
will the terms of the tenancy can be established only by means of a 

(1) (1914) 20 C, L. J. 448. , (9) (1914) 20 C. L, J. 455. 
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written lease and the amount of rent payable in respect of it, cannot 
be proved by oral evidence. There is no foundation for this argu- 
ment. Numerous cases may be found in the books where it has been 
held that the terms of a tenancy which does not come within section 
107 of the Transfer of Property Act can be proved by oral evidence : 
Lala Surabh Narain Lal v. Catherine Sophia (т); Fazel Sheikh v. 
Keramuddi Sheikh (2) ; Sita Nath Pal v, Kartick Gharmi (3); and 
Venkatagiri Zamindar v. Raghava (4). 
A. T. M. 
(1) (1896) 1 C, W. N. 248. 
(3) (1900) 8 C. W.N. 434. 


L. P. Appeal dismissed, 


(2) (1902) 6 С W. N, 916. 
(4) (1885) I. L. R 9 Mad. 142. 





Before Mx, Justice Richardson and Mr. Justice Beachcroft. 
$ MONMOTHO NATH LAHA AND OTHERS 


v. 
ANNODA PROSAD ROY AND OTHERS.* 


© 


Limitation—-Limitation Act ux of 1908), Secs. б, 30, Sch, Р, Art. 135— 
Shebait—Suil to recover debutter property—Permanent lease- Transferred’ — 
Time, running of. e 
A suit by a shebait in 1913, to recover possession of debutter property held 

by the defendant under a matarrari lease granted by a previous shebait in 1876, 

is barred by the provisions of Art. 134, Sch. I of the Limitation Act, as brought 

more than 12 years after the date of the lease, 

Abhiram v, Shyama Charan (1) ; and Sri Sri Ishwar Shyam Chand Jiu v. 
Ram Капа? (2) explained. 

The representation of an idol by shebaits is a continuing representation and 
limitation runs against the idol continuously and not against each shebait indivi- 
dually as and when he succeeds to the office, the shebaits not being holders of 
successive life estates in the management or in the property of the endowment. 

Prosunno Kumari v, Golab Chand Baboo (3); and 7nanarambanda v, Velu 
Pandaram (4) referred to. > Я 


* Appeal from Appellate Decree No. 2259 of 1915, against the decree of 
Babu Debendra Bejoy Bose, Subordinate Judge of Burdwan, dated the 28th May, 
1915, affirming that of Babu Nani Gopal Mukerjee, Munsiff of Burdwan, dated 
the goth March, 1914. 

(1) (1509) L. К. 361. A. 148 ;1. L. R. 36 Cale, 1003 j to C. L. J. 284. 

(2) (1910) L, К. 38 I. А, 763 I. L. К. 38 Calc. 526. 

(3) (1875) L. R. a I. А, 145 ; 14 B. L. R. 450 $ 23 W. R. 253. 

(4) (1899) L, К. 27 1. А, 69 ; I. L, R. 23 Mad. 271. 
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The plaintiff had no vested right of suit when the Limitation Act of 1908 
was passed, 

lithe passing of the Limitation Act of 1908 has cut down amd made shorter 
the period of limitation, the plaintiff should have brought his suit within two 
years from the date of the passing of the said Act, under section 30. 


Quaere ; Whether section 6 controls section 30 of the Limitation Act. 
СА 


Appeal by the Plaintiffs. 


Suit for recovery of possession 
The material facts and arguments appear from the judgment 
of Richardson, J. 


Babus Biraj Mohan Мојитдағ and Samarendra Kumar Dutt 
for the Appellants. 


Babes Mohendra Nath Ray, Bepin Behary Ghose and Sajani 
Kanta Sinha for the Respondents. 


The following judgments were delivered : 


Richarsdon, J —Tte present appeal is preferred from the judg- 
ment and decree of the Subordinate Judge of Burdwan, dated Ше” 
28th May, 1915, affirming the decree of the Munsiff of Burdwan, 
dated the 3oth March, 1914. The plaintiffs in the suit who are the 
appellants before us are the shebaits of a certain idol and they sue 
the defendants to recover possession of certain debutter property held 
by them under colour of a Mokmari lease granted by the father of 
the plaintiffs, the previous shebail, in the year 1876. The sole 
question which arises is whether the suit which was instituted on the 
14th February, 1913, is barred by the provisions of article 134 of 
the schedule of the Indian Limitation Act of1908. Ву that article a 
suit to recover possession of immovable property conveyed or 
bequeathed in trust or mortgage and afterwards transferred by the 
trustee or mortgagee fora valuable consideration, must be brought 
within 12 years of the date of the transfer. Prima facie the present 
suit falls within the article and having been brought more than 12 
years after the date of the lease to the defendants is out of time. 
The Courts below have so held. 


It has been contended on behalf of the plaintiffs that the transfer 
to the defendants having taken the forin of @ lease, the transfer is 
not a transfer within the meaning of article 134 and that article has 
no application. In support of this contention reliance has been 
placed upon the cases of Abhiram Goswami v. Shyama Charan 
Nandi (0), and Sri Srs Lshwar Shyam Chand Jiu v. Ram Kanai 


(з) (19:9) L. К. 36 L A, 148 ; L L, К. 36 Cale, 10033 10°С. L. J. 284 
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Ghose (1). These cases however, were decided by the Judicial 
Committee under the Limitation Act of 1877, in Article 134 of 
which the word ‘transferred’ was not used. As the article then 
stood it applied only to properties “purchased” from the trustee or 
mortgagee and the period of limitation was 12 years from the date 
of the “purchase.” It was held in AédAiram Goswami’s case (2), 
that the word ‘purchase’ did not include a transfer by way of lease 
even though the lease was a permanent lease. As to the second of 
the two cases, if regard be had to the courge which it took, it will 
be found to be in respect of the present law an authority rather in 
favour of the defendants than in favour of the plaintiffs. The judg- 
ment of this Court which was taken on appeal to the Privy Council 
was delivered in1905(3). This Court held that the word * purchased’ 
in aticle 134 of the Act of 1877 was as applicable to a perma- 
nent Ісаѕс such as a patni lease as to an absolute conveyance, and 
in so doing adopted the view taken in an earlier case decided in 
1896, the case of Milmony v. Jagabandhu (4). On the first hearing 
of ‘the appeal to the Privy Council, the appeal was dismissed and 
the decision of this Court was affirmed. An application was how- 
ever subsequently made to their Lordships to review their judg- 
ment (5), and on review the decision of this Court was reversed in 
1911 on the ground that it was, as regards the meaning of the word 
* purchased ” inconsistent with Abhiram Goswami’s case (2), which 
had been decided by their Lordships in 1909. Аз article 134 is 
now worded, it-is impossible to say that a transfer by way of a perma- 
nent lease is not within its scope. Apart from the dates it might 
seem that the language was altered for the express purpose of avoid- 
ing the effect of the ruling in Adhiram Gostwami’s case (2). In fact 
it was apparently not intended to make any change in the law but 
only to state more clearly the law as it was at the time understood. 


The further point taken that the plaintiffs had no cause of action 
till their father died is also untenable on the authorities. In Madhu 
Sudan Mandal v. Radhika Prasanno Das (6), the question was 
treated as concluded by the decision of the Privy Council іп Damo- 
dar Das v. Lakhan Das (т). The representation of the idol by the 
shebaits is a continuing representation, and limitation runs against 
the idol continuously and not as against each shebait individually 


(1) (1910) L, К, 38 I. А. 76 ; I. L. К. 38 Calc. 525. 
(2) (1909) Ly R. 36 I, А. 148. (3) (1905) a C. L, J. 545. 

(4) (1896) I, L. R, 23 Calc. 536, (5), (1910) 14 С. W. N, cexliv, 
(6) (1912) 17 C. W. N. 8733 16 C. L. J. 349. 

(7) (1910) La R. 37 L А, 147 j 1.1. R. 37 Calc. 885; 12 С. І. J. 110, 
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аз and when he succeeds to the office, the shebaits not being holders 
of successive life-estates in the management or in the property of 
the endowment: Prosunno Kumari Debya v. Golab Chand (т); 
Jnanasambanda у Velu (2). 

It has next been contended however that Адат Goswami’s 


case (3) must be taken to have settled what the law was before the 


Limitation Act of 1908 was passed and that the plaintiffs therefore 
are entitled to say that they have been deprived of a right of suit 
which they had under the pre-existing law or that in some way they 
are entitled to treat the present suit as a suit not under article 134 
but asa suit to which some other article applies. As the argument 
is put, in one aspect it is the last point over again, namely that the 
plaintiffs had no cause of action till their father died in тота. Even 
if this were so, it is obvious that they had no vested right of suit 
when the Act of 1908 was passed. In another aspect the argument 
seems to be that their cause of action has at any rate been in some way 
changed. But if time ran against the idol, no change of substance 
has occurred in respect of the cause of action. That still depends, as 
it did before, on the unlawful alienation of the property by the plaintiffs’ 
father and even if the defendants had to prove adverse possession, 
adverse possession would run against the idol under the old law 
just as it would under the new law: — JVi/miony у. Jagabandhu (д); 
Damodar Das v. Lakhan:(5). ‘The gist of this part of the argument 
seems to be that the article of the Limitation Act applicable would 
previously have been article 144 and not article 134. But whether 
that be so or not the whole of the contentions based on the change 
in the law really come to this that the passing of the Act of 1908 
has cut down and made shorter the period of limitation to which 
the plaintiffs would otherwise have been entitled. In such a state 
of things the relevant section of the Act, to which we must look, is 
section зо. That section provides that “ Notwithstanding any thing 
therein contained, any suit for which the period of limitation pres- 
cribed by this Act is shorter than the period of limitation prescribed 
by the Indian Limitation Act, 1877, may be instituted within the 
period of two years next after the passing of this Act, or within the 
period prescribed for such suit by the Indian Limitation Act, 1877, 
whichever period expires first." The Act of 1908 was passed on 
the 7th August of that year and the period of two years allowed by 
section 30 expired before the suit was instituted. There is no other 
(1) (1875) L- К. 21, А. 145; 14 B. L, К. 450 ; 23 W, К. 253, 
(a) (1899) L. К. 27 I. А. 693 I. L, К, 23 Mad. 2 


1. 
(3) (1909) L, К, 36 I. А, 148. (4) (1896) I, І. Re 23 Calc, 536. 
(5) (1910) L. К. 37 L A. 147. : Á 
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concession to which the plaintiffs are entitled and having regard to 
the law as it was understood to be in this country up to 1908, there 
15 no hardship. e 

As a last resort, it has been argued that, at any rate, the minor 
plaintiffs are entitled to an extension of time under the provisions 
of section 6 of the present Act. It may be doubted whether the 
provisions of section 6 control those of section 3o. But the true 
answer to this argument seems to be that under the law as it now 
stands it must be taken that the time began to run in 1877 when 
the lease to the defendants was granted and that under section 9 of 
the Act the time having once begun to run no subsequent. disability 
or inability to sue stops it. 

` For the reasons indicated I am of opinion that this appeal fails 


and must be dismissed with costs. oo 
, Beacheroft, J.—I agree. 
A. T. M. | Appeal dismissed. 


Before Sir Asutosh Mooherjee, Knight, Judge and Mr. 
Justice Beachieroft. 


MONI LAL SIL 


; v. 
NEPAL CHANDRA PAL.* 


~s 2наап Lunacy Ad (LV of гога), Seen 3 (Cl 11 6,—~ Wife's brother, if arela- 
tive— Wifes brother, if competent to apply for an inquisition ‘order—Rules 
under the Act, Uf applicable fo gu Mii Civil Procedure Code (Act V of 1908), 
applicability of. 
A wife's brother is a "'relative" within the mentee of section 63 of the Indian 
Lunacy Act and is competent to apply for an Inquisition order. 
The rules under the Act framed for the Original Side of the High Court for 
the Presidency towns cannot be and ought not to be extended to places outside it. 
The provisions of the Civil Procedure Ccde apply to applications under this 
Act. 
Appeal by the Defendant. 
Application for an inquisition order ‘under section 62 of the 
Indian Lunacy Aet into the alleged lunacy of the appellant. 
“Appeal from Original Order No, 242 of 1917 against the decision of S. K, 
Ghose Esq. District Judge of Hughli, dated the 16th June 1917. 


/ . 
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The respondent who was a brother-in-law- (wife's brother) of the 
appellant Moni Lal, applied before the District Judge for an inquisi- 
tion order on the ground that the appellant had become a lunatic 
for about 8 years and that his brother had been mismanaging the 
lunatic’s estate and had been benefiting himself out of it and that 
the lunatic was incapable of managing his own estates. The applica- 
tion also prayed for the subsequent. appointment of a manager to 
the lunatic’s estate. The lower Court made an order for inquisition. 
Hence this appeal. 

Dr. Dwarka Nath Mitter (with him Babu Debendra Nath 
Mandal) for the Appellant—The petition was defective asit was not 
supported by the duly verified certificates of the medical practitioners 
and by an affidavit of fitness of the proposed manager.( Vide Hechle's 
Rules framed under section 6r of the Indian Lunacy Act) On 
equitable principles the rules governing applications in the Original 
Side ought to govern the proceedings in the mofussil Courts. Refers 
to the rematks of Parsons C. J. in Pransukhvam у Bai 
Ladkar (1). The petition further did not disclose a prima facie 
case of an insanity and no man would be safe if an application for 
inquisition could be made on flimsy materials. Referred to the 
remarks of Sir Richard Couch in Babu Gunga Pershad Sahoo 
v. Musst. Wooma Koower (2). . 

Further а wife's brother is not a person related by marriage to 
bim. The words ‘related by marriage’ in section 3, clause 11 can 
only mean either the wife or the husband. 

Babu Sasisekhar Bose for the Respondent :—Hechle’s Rules were 
meant for the Original side of the High Court where English practice 
are followed in the absence of Indian statutes. The rules were 
framed under section 6r which is in Chapter ІУ of the Act which ' 
deals with lunacy proceedings in Presidency towns. ‘There is no 
similar section giving power to frame rules in chapter V of the Act | 
which deals with lunacy proceedings in the mofussil Courts. Hence 
the application was quite proper under the Civil Procedure Code. 

The rules in the Original side ought not to be strictly applied in 
the mofussil. For if this is done the result will be that in many 
cases no application can be made from remote villages where it is 
often very difficult to find even one qualified medical practitioner, 
not to speak of two. 

The petition does set out a prima facie case of insanity within 
the meaning of the ruling in Badu Gunga Pershad Sahoo ү. Musst. 
рота Koower (2). . 

‚ (1) (1899) I. L. R. 23 Bom. 653 (655), (а) (1872) 18 W. R. 326. — 


L] 
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The word ‘relative’ in section: 3, clause тт includes persons other 
than the wife or the husband and can include the father or the 
brother of the wife. A narrow construction of the word ‘relative’ 
would be disastrous for Indian women who generaly depend upon 
their father or brothers for help in such difficult circumstances as 
the present one. 


The judgment of the Court was delivered by 


Mookerjee, J.—This appeal is directed against an order for 
inquisition made under the Lunacy Act, тога. The proceedings 
were initiated on an application presented on the 27th March, 1917, 
by one Nepal Chandra Pal, who stated that the husband of his sister 
Mani Lal Seal, was a lunatic and that it was necessary to take pro- 
ceedings under the Lunacy Act for the care of his person and for 
the management of his estate. The petition was duly verified by 
Nepal Chandra Pal who affirmed the truth of the statements material 
for the institution of the proceedings. The District Judge, notwith- 
standing the opposition of the lunatic and bis brother, has directed 
an inquisition, That order has been assailed before us on the 
ground that the application should not have been at all entertained. 
Two questions, consequently require consideration; namely, first, 
whether the petitioner was competent to present the application, and, 
secondly, whether the District Judge could take action on the verified 
petition presented to him. 

As regards the first question, we observe that under section 63 
of the Lunacy Act, tgt2, an application for inquisition under section 
62 may be made by any relative of the alleged lunatic, or by any 
public curator appointed under the Succession (Property Protection) 
Act, 1841, or by the Government Pleader, as defined in the Code 
of Civil Procedure, 1998, or, if the property of the alleged lunatic 
consists in whole or in part of land or any interest in laüd, by the 
Collector of the district in which it is situate. The term “relative,” 
as defined in clause (11) of section 3, includes any person related by 
blood, marriage or adoption. The brother of the wife must, we think, 
be deemed a “relative” within the meaning of this clause ; he is 
plainly related by marriage to the husband of his sister, and it would 
not be right to restrict the term only to the husband or the wife. A 
question may hereafter possibly arise, what limitation, if any, should 
be placed on the term in a case of this description ; it is not necessary 
for- our present purpose to consider, whether every blood relation 
of the wife is a relative of the husband within the meaning of section 
3 (11). But we may observe that the cases in England seem to 


* 
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Cry, show that a narrow construction should not be placed upon the 
1917. expression. “Eldon, L. C. in £x. Ogle (т), held that even a stranger 
ма 


тау be permitted, іп а proper case, without regard jo his motive, 
to move the Lord Chancellor for the institution of a proceeding 

Nepal. айа the issue of an inquisition. A similar view was taken by” 
Mookerjee J. Cottenham, L. C. in Re Nesbitt (2), where he laid down the quali- 
fication that even amongst people who are connected by blood, 
although the carriage of the proceedings should ordinarily be given 
to the nearest of kin, yet the carriage, in the case of a contest, 
might be given to the party who was most likely to bring out the 
whole truth. If the Indian Legislature had intended to put a res- 
tricted meaning upon the term “relative,” the interpretation clause 
in section 341 of the English Lunacy Act, 1890, might well have 
been adopted, and it might have been stated that “the term ‘relative’ 
means lineal ancestors or lineal descendants of ancestors not more 
remote than great-grandfather and great-grand-mother.” In ош 
opinion, the brother-in-law was unquestionably a relative within the 
meaning of section 63 ofthe Lunacy Act, rgra. 

As regards the second question, we have been pressed to hold 
that the application should "not have been entertained by th& Dis- 
trict Judge, as it was not accompanied by two medical certificates 
such as are required in similar cases on the Original Side of this 
Court. It has been urged in substance that in the absence of rules 
applicable to cases outside the Presidency towns, the same procedure 
should be followed as has been prescribed by this Court for cases 
in Calcutta. Weare unable to accept this contention as sound 
and reasonable. The Legislature deliberately made section 6: appli- 
cable only to cases in the Presidency towns. That section provides 
. that the, Court may, from time to time, make rules for the purpose 
of carrying into effect the provisions of Chapter IV in matters 
of lunacy. “Under that section, this Court has framed a rule to the 
effect that every application on the Original Side should set out 
certain particulars and should be supported by duly verified gern- 
ficates of at least two medical practitioners and by an application 
of the proposed guardian or manager. We аге of opinion that this 
rule is not only not applicable to cases outside the Presidency 
towns, but that it should not be made applicable to such cases. 
Itis conceivable that, in cases outside the Presidency towns, the 
production of two medical certificates of the kind mentioned may 
be impracticable in many instances. This is precisely a matter in 
which the conditions in the Presidency towns and in places outside 

(1) (1808) t$ Ves. 112 d (2) (1817) a Phill, 244. 


Moni Lal 
v. 
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are so widely different that it would be most unreasonable to hold 
that rules intended for the Presidency towns should be extended to 
places outside. 

It may be pointed out that under section 141 of the Civil Proce- 
dure Code of 1908, the provisions of that Code are applicable to 
proceedings of this character; for that section lays down that the 
procedure provided in the Gode in regard to suits shall be followed, 
as far as it can be made applicable, in all proceedings in any Court 
of civil Jurisdiction. That this is a proceeding in a Court of ‘civil 
jurisdiction is clear from the fact, that the term District Court is 
defined in section 3 (3) as the principal civil Court of original juris- 
diction in any area outside the local limits, fór the time being, of 
the Presidency towns. This view was first taken by Sir Barnes 
Peacock, C. J. in the case of Maharajah Jugunnath Saku Deo v. 
Burra Lal Opendronath Saku Deo (т), and was followed in Busmut 
Ali Chomdhry v. Eshan Chunder Roy (2). Consequently, all 
applications for the initiation of proceedings under the Lunacy 
Act, 1912, must be verified in the same manner as is provided in 
‘the Code of Civil Procedure. This clearly furnishes a sufficient 
safeguard against the institution of vexatious or unfounded proceed- 
ings of the kind contemplated by Sir Richard Couch, C. T. in the 
case of Gunga Pershad Sahoo v. Mussammat Wooma Kooer (3) Ifa 
proceeding is sought:to be instituted upon a verified application which 
contains statements untrue to the knowledge of the petitioner, crimi- 
nal proceedings of a deterrent character may easily be adopted 
against him. In the present case, the application was duly verified, 


and the District Judge was competent to take proceedings onits basis. 


The result is that the order of the Comt below is affirmed and 
this appeal dismissed with costs. We assess the hearing-fee at 
one gold mohur. 

B. B. M. Ў Appeal dismissed with costs, 


(1) (1866) 5 W. В. Ми ^" — (2) (1867) 7 W. R, 467. 
(3) (1872) 18 W. К. 326. 
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' Before Mr. Justice Fletcher and Mr. Justice Teunon. 


BEPIN KRISHNA KUMAR AND OTHBRS 
9. 
HARI DAS GHOSE AND OTHERS.* 

Suit, maintainability of— Tenant, status of—Settlement officer—Setilement of 

rents— Bengal Tenancy Act ( VITI of 1885), Secs. тоў A, rog. 
A Settlement Officer, when hearing an application for settlement of rent, has 
jurisdiction to enquire as to whether a tenant belongs to the class to which he was 
shown in the record-of-rights. It is not competent to a civil Court under section 


109 of the Bengal Tenancy Асі to enquire into the status of a tenant, which 
was the subject of enquiry before a Settlement Officer. 


Appeal by the Defendants. Ы 


Suit for a declaration thal the entry іп the record-of-rights was 
wrong and that the plaintiffs (the tenants) were permanent tenants 
ata fixed rate and not settled raiyats as entered in the record. 


The material facts appear from the judgment. 


Babus Jyoti Prosad Sarbadhikary and Jogendra Nath Dutt for 
the Appellants. 


Babus Hemendra Nath Sen and Jatindra Mohan Sen Gupta for 
the Respondents. 


The judgments of the Court were as follows : 


Fletcher, J —-This is an appeal by the defendant against the 
judgment of the learned Subordinate Judge of Hooghly, dated the 
17th December, 1913, affirming the decision of the Munsiff at 
Howrah. The suit was brought by the plaintiffs, the tenants, against 
the defendants, the landlords, for a declaration that the entry in. the 
record-of-righis was wrong and that they were permanent tenants 
at a fixed rate and not settled raiyats as entered in the record. The 
record-of-rights in this case was finally published on the agth Octo- 
Бет, 1907 ; that is, after the date on which Act I (B. C.) of 1907 
came into force which amended the Bengal Tenancy Act by adding a 
new section, section 105 А On the 29th November, 1907, an 
application was made by the landlords, the defendants, under the pro- 
visions of section 105 for settlement of a fair rent. On the 28th Febru- 
ary,1908, an order was passed settling a fair rent under which the 


‚ rentof the tenants was somewhat enhanced. Then the tenants brought 


* Appeal from Appellate Decree No. 710 of 1914, against the decree of Babu 
Baroda Prosad Roy, Subordinate Judge, 3rd Court, of Hooghly, dated the 17th 
December, 1913, affirming that of Babu Paroda Kinkar Mukerjee, Морз, 3rd 
Court, at Howrah, dated the 6th August, 1912, 


Vor, XXVIt.] HIGH COURT! 
the present suit. The only question is whether the présent suit is 
maintainable. Before section 105 A came into force, the decisions 
of this Court slow that, when the settlement officer was dealing with 
an application to settle a fair and equitable rent, he could not go 
behind the record-of-rights. He was bound to accept the entries 
that appeared there. That was the view which Mr. Justice Teunon 
and myself took in the case of Sashi Bhusan Hasra ү. Sheikh Eshular 
Ali (1). It appears that the'record in that case was finally 
published in the year 1903. И was clearly a case to which Act I 
(B.C.) of 1907 which enacted for the first time section 105A could 
not apply. But the present case must be dealt with reference to the 
new section that has been added by Act I (B.C.) of 1907. Now, 
section 105A was expressly enacted to meet the objection that had 
been raised in the cases referred to so as to enable the settlement 
officer who was hearing an application for settlement of rent to 
decide certain issues which the Court had held that he was not 
entitled to decide in an application under section 105. Amongst 
those issues which the Settlement Officer was authorised to decide 


by section 105A was issue No. (e) of that section, namely, whether ^ 


the tenant belonged to a class different from that to which he was 
shown in the record-ofrights as belonging. That being so, it is 
quite clear that the settlement officer had in this case jurisdiction to 


enquire as to whether the tenants belonged to the class to which. 


they were shown in the record-o[-rights. The question is “ did he 
so enquire’? It is quite clear that he did. Тһе written statement 
set up a case that the rent was not liable to enhancement. The 
learned Settlement Officer by his decision decided that the rent was 
enhancible and ought to be enhanced. Therefore, he must have 
come to a definite and cleax conclusion tbat the status of the tenants 
was one of tenants whose rent was liable to be enhanced. ‘That being 
so, under section 109 ofthe Act, a civil Court is prohibited from enter- 
taining any application or suit concerning any matter which is or has 
already been the subject of an application made, suit instituted or pro- 
ceedings taken under sections тоз to 108 (both inclusive). That in- 
cludes, of course, the new section 105A. It seems to me quite clear, 
‚ оп a reading of the new section along with section тоо that, in this 
case, the Settlement Officer having decided that the tenants were not 
tenants at fixed rates of rent .but were liable to have their rents 
enhanced and their rents hàving been enhanced, it was not compe- 
tent to the civil_Court, having regard іо the _ terms of section 109, 
to enter into and enquire what was the status of those tenants. That 


(1) (1915) 19 C W. М, 636, 
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being so, the judgment of the lower appellate Court is, in my 
opinion, wrong. We should, therefore, allow the appeal and dis- 
miss the plaintiffs suit. The plaintiffs respondents must pay to the 
defendants appellants their costs in this Court as well as in the 
Courts below. 


Teunon, J.—I agree. 
ý . Appeal allowed. 


Before Str Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh “Mookerjee, Knight, Judge. 


SRIMATI PRIVA SAKHI DEBI 
0. 
BIRESHWAR SAMANTA AND OTHERS.* 


Adverse possession—Simple mortgage—Subsequint adverse possession ag unst 
mortgagor-—Limitation Act (IX of 1908), See. ad — Mortgage suit, scope of. 

Per Curiam; Where a simple mortgage has been executed by a person in 
possession, the subsequent dispossession of the mortgagor, though it may operate 
by lapse of time, under section 28 of the Limitation Act, to extinguish the equity 
of redemption in favour of the adverse possessor, does not affect the interest of 
the simple mortgagee. 


Aimadar v. Makkan Lal (1) approved Praxnath w. Rookea (21; and 
Karan Singh v. Bakar Ali Khan (3) distinguished, 


Per Mookerjee 7 : The proper scope of a mortgage suit is to cat off the equity 
of redemption and to bar the rights of the mortgagor and of those claiming under 
him; the only proper persons to snch a suit are the mortgagor and the mortgagee 
and those who have acquired interest under them subsequent to the mortgage: 
Jaggeswar ч. Bhuban (4) ; and Bhaja v. Ch' ni Lal (5) referred to. Consequent- 
ly a person who claims a title adverse to that of both the mortgagor and tbe 
mortgagee, should be discharged from the suit. 


'^*Letters Patent Appeal No. 33'of 1915, against the decision of Mr. Justice 
Fletcher, dated the 3rd March, 1915, in Appeal from Appellate Decree No, 876 of 
1913, against the decree of Babu Bijoy Gopal Bosu, Subordinate Judge, and Court 
of Burdwan, dated the 3rd October, 4912 reversing that of Babu Achinta Nath 
Mitra Милай, 1st Court of Burdwan dated the-fath June, 1911. 

(1) (1906) I. L. К, 33 Calc, 1015. (2) (1859) 7 M. I. A, 323. 
(3) (1882) L, В. 91. А. 99; L L. К, 5 All, 1. ` 

(4) (1906) I. L, К. 33 Calc. 435; 3 C. І, J, aos, 

(5) (1906) 5 C. L, J. 95. 
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^ Appeal by the Plaintiff. 

Suit to enforce a mortgage security. - 

The primasy Court dismissed the suit as against defendant No. 3. 
who claimed adversely to the mortgagor. This decree was reversed 
on appeal On second appeal the decree of the first Court was 
restored by the following judgment of 


Fletcher, J — This is an appeal from a decision of the learned 
Subordinate Judge of Burdwan dated the 3rd October, rota, reversing 
the decision of the Munsiff. The suit was brought to enforce a mort- 
gage security and the.only question that arises inthe present appeal is 
the question of limitation and that question is whether when a mort- 
gagor has been ousted from possession of the property the possession 
of a third party becomes adverse also asagainst the mortgagee. The 
view that has been taken by a Division Bench of this Court in the 
case of Atmadar Mandal v. Makhan Lal Dey (х) is that. the posses- 
sion in such a case would not be adverse against the mortgagee. 
That decision has been commented upon by Mr. Justice Mookerjee 
in his judgment in the case of Mand Kumar Dobey у. Ajodhya Sahu 
(2). The comments of the learned Judge will be found at p. 299. 
The case has been further observed upon and dissented from in judg- 
ment of the Madras High Court in the case of Ramasani Chetti v 
Ponna Padayachi (3). Of course, if the case of Aimadar Mandal V. 


Makhan Lal Dey (1) stands by itself, I am botind by itand I must’ 


follow it here. But the learned Judges in that case seem “te 
have overlooked several authorities that establish a contrary 
proposition. Those cases are the case of Prannath Roy Chowdhury 
v, Rookea Begum (4) (at p. 35 5 are the observation of their "Lord- 
ships of the Judicial Committee where & different view was taken) : 


the сазе of Skeoumber Sahoo v. Bhowancedeen Kulwar (5). The 


other decisions are cited in the course of the judgment of Mr Justice 
Abdur Rahim in the case, Ramasami'v. Ponna (3). Then we have 
also got the decision of the Privy Council in the case of Karan Singh 
v. Bakar Ali Khan (6). That case seems to me when carefully 
looked at to be inconsistent with the case of Aimadar Mandal v. 
Makhan Lal Dey (т). It was assumed by the Privy Council Jn the 

case of Karan Singh v. Bakar Ali Khan (6) that in a case of dispos- 
session by a third party. there is no distinctjon between the positions' 
of the mortgagor and the mortgagee. That seems to me’ clear upon 
reading the judgment. I think, having regard to the decisions of the 


(1 (1906) L L R. 33 Calc. rors g 

(21 (1911) 14 С, L. J. 292 (298 and 299) 

(3) (1910) І, L. К. 36 Mad. 97. (4 ) (1852). 7^ рова 323. 
(5) (1870) 2 №. W, Р, Н. С. R, 223.. (6) (1882; I. T4 В. ХА 
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Privy Council, T &m bound to follow the view taken in those cases. 
The clear finding of fact made by the Court of first instance is that 
the morteagors of the plaintiff were ousted sometime іп ће year 1892. 
This suit was not brought till the 23rd August 1905. In that view, 
the present appellants must have been in possession adverse to the 
mortgagors of the plaintiff for more than twelve years prior to the 
institution of the suit, and, in my opinion, on a consideration of the 
decision of the Privy Council, that possession was also adverse to the 
plaintiff, the mortgagee of the defendants Nos. rand a. That finding 
of fact by the Court of first instance has not been overruled or dis- 
sented from by the lower appellate Court. I think, therefore, that 
the judgment and decree passed by the lower appellate Court ought 
to he set aside and the decree of the Munsiff restored. The res- 
pondents will vay to the appellants their costs in all courts 

Against this decision, the plaintiff preferred an appeal under 
clause rs of the Letters Patent. 

Bakus Mohendra Nath Ray and Bepin Behari Ghose (Sr) for 


thé Appellant. * 
Babus Ram Chandra Mosumidar and Sarat Kumar Mitter for 
the Resnondents. С. А. V. 


The judgments of the Court were as follows : 

Sanderson, C. '.—This is an appeal by the plaintiff from the 
judement of Mr. Justice Fletcher whereby he set aside the judgment 
and decree of the Subordinate Judge of Burdwan. 

The action was brought to enforce a mortgage bond dated the 
a7th June, 1887, executed in favour of the plaintiff by the original 
defendants Nos. 1 and 2, Under the bond the principal was to be 
paid by instalments and it was provided that the whole amount 
remaining unpaid should become payable upon default in payment 
of any one of the instalments with interest at 2 per cent. per mensem. 
One of the instalments was not paid on 1rth February, 1893: there 
was, however, a payment of interest on 18th October, 1893, and the 
suit was brought on the 22nd August, 1905. 

The dispute in this case relates to certain? land which has been 
described as plot No. т. It appears that on 16th February, 1874, 
this plot of land was sold by the then owners, called Mullick, to the 
predecessor-in-title of defendants Nos. 1 and 2, and that these 
defendants and their predecessors were in possession of the plot from 
that date until 1892. 

On the 7th May, 1875, the Mullicks, although they: had already 
sold the plot, purported to execute a mortgage of the said land in 
favour of defendant No. 3. | s 


Vor. XXVII] HIGH COURT. 


On tlie 27th June 1887, the defendants Nos. x and 2 (as already 
stated) mortgaged the plot to the plaintiff. 

The defendant No 3 brought a suit on his mortgage and on the 
6th February, "1891, he obtained a decree. On the 7th Decem- 
ber, 1891, at an auction, held in execution of the said decree, the 
defendant No. 3 purchased the said land and in 1892 obtained 
possession thereof and from that time up to the institution of this 
suit, on 22nd August, 1905, he remained in possession. 

The defendant No. 3 having been made a party to this suit set 
up the defence that he had been in adverse possession of the said 
land for more than 12 years before the institution of this suit. 


The case, having come up on appeal, two learned Judges ofthe 


High Court in a judgment of 23rd March, 19xo, remanded it for 
the decision of this question as far as defendant No. 3 was concerned, 
whetber the plaintiff was entitled to bring the said plot to sale as 
against defendant No. 3. 

The Court of first instance decided against the plaintiff, the 
Subordinate Judge, however, held that the plaintiff was not made 
a party to the mortgage suit brought by the defendant No. 3 and 
consequently she was not bound by it. Further that if defendants 
Nos. 1 and 2, after executing the mortgage in favour of the plaintiff, 
had entered into any compromise >with defendant No. з 3 by which they 
relinquished their right to the said plot (upon which bé came to no 
definite canclusion as to the facts) the plaintiff could not be bound 
thereby as she was no party to that proceeding ; and finally that the 
possession of the defendant No. 3 could not be held to be adverse 
to the plaintiff before the time when she could enforce the mortgage 
and therefore the learned Judge decided in favour of the plaintiff. 

The learned Judge Mr. Justice Fletcher held that the possession 
of the defendant No. 3 was adverse to the plaintiff and consequently 
be reversed the judg ment of the Subordinate Judge and decided in 
favour of defendant No. 

The mortgage was a yee mortgage and itis to be noted that 
this suit was merely one for the realisation of the plaintiff’s security ; 
the plaintiff asked for a decree for the principal and interest due 
and a sale of the mortgaged property. 

It was held by the Subordinate Judge when the case was first 
before the first appellate Court in his judgment of 4th May, 1907, 
that the suit was not barred, for although there had been default 
in the payment of an instalment in February, 1893, there had been 
а payment of interest on the 18th October, 1893, and that conse- 
quently under section 20 of the Limitation Act a fresh period of 
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limitation should be computed from the time when the interest was 
paid and that the ‘suit being instituted on 22nd Augugt, 1905, was 


' therefore in time. - 


This finding, so far as defendants Nos. т and 2 were concerned 
was affirmed by the High Court on 23rd March 1910. - 

The matter, therefore, in this appeal is between the plaintiff and 
defendent No. 3, for whom it was argued that the possession of 
defendant No. 3 was adverse to the mortgagors, defendants Nos. 1 
and 2, and it must, therefore, be taken as adverse to the plaintiff, 
the mortgagee, and no decree for sale of the property should be 
made. ~ 

It was argued on behalf of the respondent (defendant No. 3) 


- that this question between plaintiff and defendant No. 3' must be 


treated as if it were a claim by the plaintiff for possession of immov- 
able property against defendant No. 3, and that, article 144 of the 
Limitation Act was applicable, that defendant's possession became 
adverse to the plaintiff in 1892, and as the suit was not brought until 
a2nd August 1905, the plaintiffs claim against defendant No. 3 is 
barred. Assuming that this article is applicable to this suit, the 
question remains, when did the possession of defendant No. 3 
become adverse to the plaintiff? А { E 

In my judgment the term "adverse possession" implies that the 
person, against whom adverse possession is exercised, is a person 
who is entitled to demand possession at the moment adverse posses- 


‚sion begins. 


The mortgage in this case being a simple mortgage, the mort- 
gagee was not entitled to demand possession ofthe property at the 
time the defendant No. 3 went into possession in 1892, and indeed 
the plaintiff has never yet become so entitled. Consequently іп my 
judgment article 144, even if applicable, will not avail the defend- 
ant No. 3 to dispute the plaintiff's claim. 

In my judgment the principle upon which this matter should be 
decided is that adverse possession affects the interest, and the interest 
only, which the person who was entitled to immediate possession had 
at that time, or in other words only the interest which the person, 
having the right to immediate possession, bas in the property, when 
the adverse possession begins, can be affected by such adverse 
possession. 

In this case the mortgage in favour of the plaintiff was created 
before the defendant No. 3 purchased the property at auction and 
obtained possession thereof in 1892. The position of the plaintiff, 
the moitgagec, then was ат 1c had an interest i in the piopeity with 
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a right to bring it to sale for the realization of the mortgage debt, 
but with no right to take possession of the property. When, tbere- 
fore, the defendant took possession of the property after-the mort- 
gage to the plaintiff, he took possession only of what belonged to 
the mortgagor, viz. his equity of redemption, and in my judgment 
held it subject to the liability of its being sold" for the satisfaction of 
the mortgage debt. * 


This conclusion is in accordance with the decision of this Court 
in Aimadar Mandal v. Makhan Lal Dey (т), and the judgment of 
the Madras High Court in ааа Naichen v. Lakshmana 
Майда», (2). 


This last mentioned cise though reported in 35 Mad. was later | 


in date than Ramasami Chetti у. Ponna Patayachi (3), which ‘was 
one of the cases relied on by the learned Judge, and which has now 
heen overruled by a Full Bench in Vyapuri v. Sonamma (4). 


Karan Singh v. Bakar Ali Khan (5), which was considered by 
the learned Chief Justice in Afmadar Man al v. Makhan Lal Dey 
(т). in my judgment, is not inconsistent therewith or with the 
principle above stated: for, in that case, if the defendant’s contention 
had been maintained and he had been allowed to tack on to his 
own possession, the possession of the Collector, and treat that as 
possession on his own behalf and adverse, then his possession would 
have begun before the mortgage, and in such case the operation of 
the adverse possession would not have been affected ү the subse- 
quent grant of the mortgage security. 2 


It was necessary, therefore, for the Privy Council to consider the 
‘question of tacking, and their Lordships did not decide that'the 
possession of the defendant standing by itself should be considered 
adverse to the plaintiff. i 


Nor do I think that the decision in the case of Prannath Roy 
Chowdryv. Rookea Begum (6), another of the cases relied on for the 
respondent, covers the case now under consideration, For these 
reasons the appeal, in my judgment, should. be allowed with the 

_costs of both hearings in the High Court, the judgment of the `1еатп- 
ed Judge of the High Court should be set aside and the decree of 
the learned Subordinate Judge should be restored. И 

(т) (1906) |, L. К. 33 Cale. тот5, (2) (1911) I. L. В. 35 Mad. 231, 

(3) (1910) I. L. К. 36 Mad. 97. ~ ° 

(4) (1915! 29 М. L, T. 6451 I. L, R. 39 Mad. 81т. 

(5) (1882) IL. L. R 5 All. t, . (6) (1859) 7 M. L А, 323. 
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Mookerjeée, J.—I am of opinion that the judgment of Mr. 
7 Justice Fletcher cannot be supported. 

The plaintiff seeks to enforce a mortgage securityeranted to her 
by the first defendant on the 27th June, 1887. The mortgage pro- 
vided that, on default of payment of specified instalments, the entire 
mortgage money would become repayable with interest. As the 
result of such default, the mortgage money became recoverable on 
the xrth February, 1893. Thereafter interest was paid by the mort- 
gagors on the 18th October, 1893. The present suit was instituted 
on the 22nd August, 1905. The claim was resisted by the third 
defendant, who had n joined as a party, because the plaintiff 
found him in possession of one of the properties comprised in the 
mortgage security. His contention in substance was that^the mort- 
gage had ceased to be operative upon the property in his hands. 
The trial Court decreed the claim in full, and this decision was 


` affirmed by the Subordinate Judge on appeal Оп a second appeal 


* to this Court, the suit was remanded to the Cort of first instance 
for retrial. That Court dismissed the suit in respect of the property 
held by the third defendant This decision was reversed by the | 
Subordinate Judge on appeal. Mr Justice Fletcher next set aside 
the decision of the Subordinate Judge and restored the decree of 
the primary Court. The plaintiff has preferred this appeal against 
the judgment of Mr. Justice Fletcher under clause т of the Letters 
Patent, and the question for determination is, whether what has 
been called the first property claimed by the third defendant is 
liable for the satisfaction of the mortgage debt. The circumstances 
under which that defendant claims title to the property may be 
briefly narrated. .The property belonged’ originally to a family of 
Malliks who sold it to the Chaudhuris (the mortgagors of the .plain- 
tiff) on the 16th February 1874. Notwithstanding this sale, the 
Malliks mortgaged the property to the Samantas (now represented 
by the third defendant) on the 7th May, 1875. The Samantas sued 
in 1890 to enforce their security, obtained a decree for sale on the 
6th February 1891, and, in due course, purchased the mortgaged pro- 
perty in execution on the 7th December 1891. In 1892, the third 

- defendant as purchaser obtained delivery through Court, and dis- 
possessed the first two defendants (the Chaudhuris) who had mean- 
while, on the: 27th June 1887, granted the simple mortgage in suit, 
The case for the third defendant is that his adverse possession of 
the property from 1892 had by 1904 extinguished the title of all 
persons interested therein whether as mortgagor or a8 mortgagee, 
and that, consequently, at the date of the institution. of the present 
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suit on ће 22nd August, 1905, there was no subsisting charge on 
the property in his hands. Mr. Justice Fletcher has given effect to 
this contention.e Е > 

It is desirable to observe at the outset that the defence raised by 
the third defendant is not a question of the rule of limitation applic- 
able tg the suit, The suit is obviously in time under Art. 132 of 
the Indian Limitation Act read with section 20; it is a suit to 
enforce payment of money charged upon immovable property, and 
it has been instituted within 12 years from the date when interest 

, was paid on the sum due, The question raised is in essence one 
of title; the substance of the defence is that the third defendant 
has by adverse possession for the statutory period acquired a title 
paramount to that of both the mortgagor and mortgagee. On 
principle such a question should not have been litigated in a mort- 
gage suit. The proper scope of a mortgage suit is to cut off the 
equity of redemption and to bar the rights of the mortgagor and of 
those claiming under bim ; the only proper person to such a suit 
are the mortgagor and the mortgagee and those who have acquired 
interest under them subsequent to the mortgage: Jaggeswar v. 
Bhuban Mohan (1); Bhaja Chowdhury v. Chuni Lal (2). Conse 
quently, the third defendant should have been discharged from this suit 
when he claimed a title adverse to that of both the mortgagor and 
the mortgagee. The parties, however, hàve deliberately adopted a 
different course, and the question in controversy has been raised and 
decided; both parties have,in this Court expressed a desire that 
the. matter in difference should he settled in this litigation which 
has now lasted for over то years. In these circumstances and in 
view of the qualifications to the genera! rule exolained in the judg- 
ment in Bhaja Chowdhury v Chuni Lal (2) it is competent to this 
Court to determine, whether the third defendant holds the property 
free of the mortgage, in other words, whether the right of the mort- 
gagee to appropriate the property to the satisfaction of his debt no 
longer exists. As there has been much divergence of judicial 
‘opinion on this topic, it is desirable to investigate it in the first 
instance as a question of principle apart from authorities. 

Section 58 of the Transfer of Property Act defines a mortgage as 
the transfer of an interest in specific immovable property. Conse- 
quently, when the owner of a property executes a simple mortgage 
thereof, the entire interest originally vested inhim is thereafter vested 
partly in him as the mortgagor and partly in the mortgagee. A 


(1) (1906) I. L. В, 33 Calc. 425 3 3 C. Le J. 205. 
(2) (1906) 5 С.І. J. 95. 
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Simple morlgagee as such із not „entitled under the Transfer ‘of 
Property Act to take possession of the mortgaged premises ; he holds 


„Ње property as security forsthe loan while the mortgazor continues 


in possession thereof: Pafamma v. Vira Pratapa (1). If, then, 


` after the grant of the simple mortgage, the mortgagor is dispossessed, 


what is the effect of the possession of the adverse holder upon the 
title, first, of the mortgagor, and, secondly, of the mortgagee? The 
answer depends obviously upon the true construction of section 28 
of the Indian Limitation Act which ig in these terms! “At the 
determination of the period hereby limited to any person for institut- - 
ing a suit for possession of any property, his right to such property 
shall be extinguished.” It is plain that this section which prescribes а 
rule for extinguishment of right to property is exnressly limited to suits 
for possession; it has accordingly been held that in respect of debts, 
the provisions of the Limitation Act merely bar the remedy, but 
do not extinguish the right: Messing vy Hurryhur (2); Mokesh v. 
Pusat (3). Consequently when the mortgagor in possession is dis- 
possessed he must, under article 142 institute а suit for recovery of 
possession against the trespasser within 12 years from the date of 
dispossession ; if he.does not institute such a suit,- his right to the 
property is extinguished. But what is his- right to the property? 
Clearly, the equity of redemption which is all that remains in him 
after he has executed the gimple mortgage, and which is all that he 
had when the adverse possession commenced against him, From 
this, it follows that after the lapse of the statutory period for the 
institution of a suit for possession, his equity of redemption,. and, 
prima facie, nothing more, becomes vested in the adverse possessor, 
for, as pointed out in Gossain у Zssur (4) ; Jagrani v. Ganeshi (5); 
Nand Kumar у. Ajodhya (6), the.practical effect of section 28, when 
a person suffers his right to be barred by the law of limitation is the 
extinction of his title in favour of the party in possession. The 
question next arises, what is the effect, if any, on the title of the 
simple mortgagee produced by the dispossession of the mortgagor ? 
Does section 28 extinguish his interest ? Obviously, the answer is 
in the negative. The simple mortgagee is not competent to institute 
a suit for possession of the property, because admittedly he is not 
entitled to possession either under the statute or under the contract. 
Section 28 clearly contemplates that the person whose right is 


Ра 


7 (1) (1896) L, К. 231. А. 32: I.L К 19 Май. 249.252).  . 

.^ (2)41880) І. L. R. 5 Calc. 897. (3) (1880) І.І. R. 6 Calc. 340. 

* (4) (1877) I. L. R 3 Cale. 224. (5) (1881) І.І. R, 3 All. 435. 
(6) (1911) 14 C. L. J. 292 (298, 299), . 
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extinguished by lapse of time is a person entitled to institute a suit 
for possession of the property. Consequently, the dispossession of the 
mortgagor does not extinguish the title of the mortgagee by lapse of 
time under section 28 of the Indian Limitation Act, and our atten- 
tion has not been invited to any other statutory provision which is 
applicable to the present case and which operates to extinguish 
interests in land. The true effect of a statute of limitation is lucidly 
stated by Angell: “ The principle on which the Statute of Limita- 
tion is predicated is not that the party in whose favour itis invoked, 
has set up an adverse claim for the period specified, but that such 
adverse claim is aecompanied by such invasion of the rights of the 
O,posite party as to give him a cause of action, which, having failed 
to prosecute within the time limited by law, he is presumed to have 
extinguished or surrendered. A mere claim of title, unaccompanied 
by adverse possession, gives no right of action to the person against 
whom it is asserted and consequently his rights are unaffected by 
Statute :” Angell on Limitation, page 393. The question of the 
extinction of an incorporeal right by adverse possession thus presents 
considerable difficulties : Lakshmi Narayanay. Ulagammal (т), and 
I am not prepared to accept the view indicated by Subramaniya 
Iyer, J. in Walla Muttu v. Беда (2), where, however, the adverse pos- 
session had commenced before the date of the mortgage. The broad 
proposition that a hypo thecation right is liable to be affected not 
only by lapse of time as between the creditor and the debtor, 
but also by possession of the hypothecated property held for the 
required petiod by a third person on a claim inconsistent with the 
1ights of both the creditor and the debtor, was sought to be support- 
“ed trom the following passage of the Code (C. 7, 36, 1,]; “Long 
standing silence, supported by regular limitation, renders nugatory 


the action for creditors taking proceedings for their pledge, unless - 


the debtors or-those who have entered into their rights, command 
possession of the security.” [Salkowsky's Roman Law, Tr. Whit- 
field 503; Mackeldy's Roman Law, Tr. Dropsie 287]. But it must 
be remembered that in later Roman Law, in the case of a pignus 
as in that of a hypotheca, the mortgagee was entitled to possession 
of the mortgaged property, in the former at the time of the transac- 
tion, in tbe latter when the debt became due. [Saikowsky 485; 
Mackeldy 285 ; Hunter 436, 447.] This, however, is not the posi- 
uon of a simple mortgagee under the Transfer of Property Act: 
[Раўатта х. Ramachandra (3)} On principle, accordingly, it is 


(1) (1914) 28 M. L. J. 256. (2) (1859) I. L, R. 23 Mad. 37. 
(4) (189631. К, 231. А, 32 , I 1, R 19 Mad. 249 (252), 
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fairly plain that where a simple mortgage has been executed by a 
person in possession, the subsequent dispossession of the mortgagor, 
though it may operate by lapse of time, under seftion 28, to extin- 
guish the equity of redemption in favour of the adverse possessor, 
does not affect the interest of the mortgagee who is not.entitled to 
possession -of ' the mortgaged premises either under the statute 
or under the contract. This is substantially the view taken in 
Aimadar v. Makhan Lal (1). Mr. Justice Fletcher, however, has 
declined to follow the rule laid down in that decision, on the ground 
that it is inconsistent with two decisions of the Judicial Committee, 
namely, Prannath v. Rookea (2), and Karan Singh v. Bakar АЙ (3). 
The respendent has endavoured to support the decision of Mr, 
Justice Fletcher by а three-fold argument, namely, first, that the rule 
laid down in Aimadar v. Makkan Lal (1), is inconsistent with 
the decision of the Judicial Committee just mentioned and can- 
not consequently be treated as good law, secondly, that itis in con- 
flict with the earlier decision of this Court in Xam Coomar v, Pro- 
sunno (4), and consequently a reference to a Full Bench is unavoid- 
able under the rules of Court; and, thirdly, that there is weighty 
judicial opinions in support of this view, for instance, Aamasami 
v. оппа (5). In my opinion these contentious cannot prevail. 


As regards the first branch of this contention, I am of opinion that 
neither of the two decisions of the Judicial Committee supports the 
contention of the respondent. In PrannatA v. Rookea (2) the plaintiff, 
a mortgagee by conditional sale, had obtained a foreclosure order 
in proceedings instituted under Regulation XVII of 1806. He then 
Sued to recover possession of the properties as owner from tbe de- 
fendant who claimed under а purchase from the mortgagor which 
was neither proved nor admitted. The question was raised, whether 
the plaintiff had validly foreclosed the mortgage by conditional sale 
so as to entitle him to bring ejectment as owner, аз the proceedings 
for foreclosure were taken more than 12 years after the due date 
for the repayment of the mortgage money. The law of limitation 
then in force was contained in section 14 of regulation III of 1793, 
whereby a suit was barred where the cause of action had arisen 12 
years before any suit was conjmenced on account of it, Lord Kings- 
down pointed out that a suit for foreclosure against the mortgagor 
or against persons claiming privity with the mortgagor might not be 


(1) (1906) I, L. R, 33 Calc, 1015. (2) (1859) 7 M. I, A, 323 (355). 
(3) (1882) I, L. R. 5 All т. (4) (1864) W. К. (бар). 375. 
(5) (1910) 1, L, К 36 Mad, 97 ; 21 M. Le J. 397. , 
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barred, while a suit for possession against a stranger who claimed to 
hold the property free of any mortgage might be barred; but he did 
not say that th® mortgagee’s right might be barred by the possession 
of an adyerse claimant even if the mortgagee's right to possession had 
not accrued or where the mortgagee was not entitled to possession 
atall. It was not necessary to make such a pronouncement, because 
it was found that the possession of the claimant had been originally 
not adverse to but consistent with the mortgage title, and there was 
nothing whatever to show that it became adverse at any time before 
I2 years preceding the institution of the foreclosure suit. On the 
other hand, there nre passages in the judgments of James L. J. 
in Anundo Moiye v. Dhonendro (т) andin Brojonath v. Khelut 
Chunder (2), which indicate that adverse possession operates against 
a mortgageé only when the mortgagee is entitled to possession and 
time runs against him from the date when he is entitled to enter upon 
the land. The case of Karan Singh v. Bakar Ad Khan (3), also 
does not support the contention of the respondent. There the 
Collector had, for protection of the Government revenue, taken pos- 
session of the property in 1861, pending the settlement of disputes 
between rival caimants. The mortgages were executed in 1862 on 
behalf of one set of claimants, namely, the daughter's sons of the last 
male owner. In 1863, by an award of arbitrators, the title of the 
defendant, who was the brother's grandson of the late owner, was 
established against the daughters sons. The mortgagee was not à 
party to these proceedings and was not bound thereby. The Col- 
lector then made over possession of the property together with the 
arrears of income of the estatein his hands, to the successful claimant. 
In 1874, the mortgagee sued to enforce his securities. The defendant 
pleaded that he had been in adverse possession for the statutory 
period from 1861 on the assumption that the possession of the Col- 
lector was his possession. If this contention were well founded, the 
case would be, not that of the dispossession of а moitgagor after he 
had granted a simple mortgage, but that of the grant of a mortgage by 
a person previously dispossessed ; in such a contingency, the adverse 
possession which had commenced to operate against the mortgagor 
would not, by the grant of the mortgage, be arrested, but would 
operate equally against the mortgagee, for in the words of Lord Kings- 
down in Prannath v. Rookea (4) a cause of action is not prolonged by 
mere transfer of the title. The Judicial Committee, however, found 


(т) (1871) 14 M. Т, А. ror (110). (2) (1871) 14 M. T. A. 14a (150, " 
(3) (1882) LL К 9 I. A. 99; L L. К. $ All. т, . 
(4) (1850) 7 М. 1.*А. 323 (355). 
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Civit, that the defendant could not tack to his possession the possession of 
1916, the Collector and had consequently not.been in adverse possession 
—— 


Priya Sihi for the statutory period since 1863. Sir Barnes Pe&cock observed, 
. first, that the possession of the Collector was possession on behalf 
of the rightful owners; and secondly, that the rightful owners were 
ы Mookerjee, J. the daughter's sons and not the brother’s grandsons, as found in a 
= proceeding of the arbitrators whose decision did not bind the plaintiff, 
as his bonds were prior to.the submission to arbitration. I must 
deoline to hold.that the Judicial Committee by implication decided 
a question of law which was not argued before them and which, 
upon the pleadings and facts found, could not arise for consideration. 
There is no warrant whatever for the inference that the Judicial 
Committee assumed that a suit forsale by a simple mortgagee was 
a suit for possession. Sir Barnes Peacock expressly referred to the 
change in the law.effected by the Limitation Act of 1871 and could 
not have held thata suit for sale, was a stüt for possession as 
might possibly have been held under the Limitation Act of 1859- 
Surwan Hossein v. Golam Mahomed (ту; Juneswar у. Maha- 
beer (2) ; Chetti v. Sundaram (3). Under the present law, however, — 
a suit for sale, such as the present, is in no sense a suit by a 
simple mortgagee, for possession of an interest in immovable pro- 
perty: Vasudeva v. Srinivasa (4) The Judicial Committee could 
hardly have overlooked the distinction between section x, clause r2 
of Act XIV of 1859 and Art. 145 of Act IX of 1871, the former of 
which they have characterised as an inartistically drawn statute and 
the latter asa more carefully drawn statute: Maharana v. Dessai (5); 
` Delhi and London Bank v. Crkard (6). I think it is reasonably 
plain that the decisions of the Judicial Committee in Prannath v. 
x Rookea (7) and Karan Singh v. Bakar Ali (8), do not conclude the 
. question in controversy and do not directly or indirectly support 
the contention of the respondents. 


Suede 





As regards the second branch of the contention of the’ res- 
pondent, I am of opinion that the decision in Ram Coomar v. 
Prosonno Coomar (о) does not conflict with that in Afmadar v. 


(х) (1868) 9 W., R. 170 (174. 
(2) (1875) L.R 3 I. A 1:1. L К. t Calc. 165. 
(3) (1864) a Mad. Н. С, R. str. 

+ (4) (1907) L. К. 34 1. A. 186 ; I. L. К: зо Mad. 425 ; 6 C, L. J. 379. 
(5) (1873) L. R. 1 I. A. 34 1 13 B. L. R, 254. 
'(6) (1877) LL В. 41. A. 127 ; L L. R. 3 Cale. 47. ' 

PC (7) (1859) ? M. L A. 323. j (8) (1882) L, R 9 I. A. 99. 

(9) (1864) W. К, (Сар). 375. Ў 
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Makhan Lal (т). The earlier case arose out of a suit by а mort 
gagee for possession after foreclosure and was decided under the 
Limitaticn Act*of i859. The provisions of that statute were, as I 
have just explained, radically different from those in the Limitation 
Act now in force, and that decision cannot be treated as an 
authority now binding upon us. I do not, however, decide that the 
case of Ram Coomar v. Prosonno Coomar (2), was correctly decided 
even under the law as it stood in 1859; indeed, it appears to me to 
be incapable of reconciliation with the principle deducible from 
the decision of the House of Lords in Pugh v. Heath (3), namely 
that on foreclosure, a fresh right of action arises for possession as 
owner ; or, as it is said, the decree absolute gives a ‘new right, con- 
firms a new estate and thereby absolutely bars the statute of limita- 
tion. І cannot, consequently, accept the contention that the 
decision in Ram Coomar v. Prosonno (2), assists the respondent 
and the same observation applies to Sheoumber v Bhowaneedeen (4). 

As regards the third branch of the contention of the respondent, 
it is indisputable that the balance of judicial opinion is in favour of 
the appellant. "The earlier cases are reviewed in my judgment in the 
case of Mand Kumar v. Ajodhya (5) where the question was express- 
ly left open for future consideration and need not be analysed 
afresh. It is sufficient to state that the conflict of judicial opinion in 
Madras, as indicated in Parthasarathy у. Lakshman (6), and Rama- 
sami v. Ponna (7), has now been settled by a Full Bench in Fyajrzi 
v. Sonamma (8), which upon an exhaustive examination of the ques- 
tion from various points of view, affirms the principlethat the posses 
sion of the trespasser who has dispossessed a simple mortgagoris not 
adverse to the simple mortgagee [see also Pereya v. Shunmuga(g)|. The 
same view has been adopted in Allahabad: Mandan Singh v. Jumman 
(то) ; Raj Nathy, Narain (тт). It is not necessary to consider the class 
of cases of which Kankoo Lal v. Monki Bibi (12) and Tarubai 
у, Venkatrao (13), may be taken as the type where a question arose 
as to the effect of adverse possession against a mortgagee upon the 

(1) (1906) I. L. К. 33 Cale, 1015; то C. W. М. 904. 

(2) (1864) W. К, (Gap). 375. (3) (1882) 7 App. Cas. 235. 

(4) (1870) 2 А11. Н, C. К. 223. (5) (1911) 14 C. L. J. 292. 

(6) (1911) I. L. К. 35 Mad, 231 ; a1 M, L. J. 466, 

(7) (1910) L L, К. 36 Mad. 97 ; at M. L. J. 397. 

(8) (1915) 29 M. L. J. 645 ; I. L, R, 39 Mad, 811. 

(9) (1913) T. 1; К. 38 Mad. 903 1 26 M. L. J. 140. 

(то) (1912) I. L. R. 34 АП, 640 3 то АП. L. J. 278. 

(11) (1914) Т. L. В. 36 All. 567 ; 12 A. L. J. 982. 

(12) (1902) 6 Ce W. N. бот. (13) (1902) I. L, R, 27 Bom, 43. 
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title of the mortgagor ; nor need we consider the law on:the subject 
in England, which, as shown in Wand Kumar v. Afodhya (л), does 
not support the contention of the respondent, and lay$ down in fact 
thata charge on the property can be enforced against a trespasser 
who has acquired a title by adverse possession. (See the judgment of 
Farwell, J. in £4 re Nisbet & Potts Contract (2); Ludbrook v. 
Ludbrook (3). 7 | 

' -I hold, accordingly, that this appeal must be allowed with costs, 
tbe decree of Mr. Justice Fletcher reversed and that of the Subor- 
dinate Judge restored. i 


А. T. M. L. Pe Appeal allowed, 


^ 


(з) (1911) 14 CML. J. 292. (2) (1906, 1 Ch, 336. 
(3) (1901) 2 K. B. 96, 


CRIMINAL REVISION. 


Before Sir Charles Chitly, Knight, Judge, and Mr. Justice Smither. 
s: 
HARAI CHANDRA NANA : 


v. 


OSMAN. ALL* 


Revision—Order of acquittal—Conviction by first Court—Appellate Court, 
reversal by—-No discussing of evidcence—Ctoil nature, 


Where the trial Court has tried out a case on the merits and come to a con- 


- clusion that the accused was guilty of criminal trespass, it is not competent for 


a Court of appeal without going into the case or discussing the evidence or com- 
ing to any conclusion thereon, to acquit the accused on the ground that the 
matter is of a civil nature. 


The High Court can in such a case, interfere with the order of acquittal. 


- Application for revision by the Complainant. 
Е етізіоп under section 439 of the Code of Criminal Procedure. 


* Criminal Revision No. 1293 of 1917, against the order of F, A, Sachse 
Esq., District Magistrate of Noakhali, dated the rst October, 1917, acquitting 
the accused, who was convicted under section 447 Indian Penal Code by 
А. Rahaman Esq., Sub-Deputy Magistrate of Sandip, dated the 30th August, 
1917, | Ы 


Vor. XXVII] HIGH COURT. 


One Harai Chandra Nana (the compiainant) purchased a plot 
of land belonging to Osman Ali ina sale on a mortgage decree. 
After executioh sale he was in possession of a portion of the dis- 
puted land, 'The accused with some other men ousted him from 
possession. 

The primary Court convicted the accused under section 447 of 
the Indian Penal Code and sentenced him to pay a fine of Rs. ao. 
On appeal, he was acquitted by the following judgment of the 
District Magistrate 

“The complainant got possession from the Civil Court by sym- 
bolical possession, and it is not clear that ‘all the persons accused 
of trespass and claiming to be in possession were parties. No pre- 
liminary inquiry and no local inquiry of any kind was made and the 
Court does not seem to have relied on any map or plan. In the 
circumstances I cannot be certain that the case was fully under- 
stood. Many documents were produced and the question at issue 
was distinctly complicated. Though the learned Magistrate may 
have been right in believing the prosecution witnesses instead of 
the defence witnesses, I think, itisa case where the complainant 
ought to have gone to the Civil Court and availed himself of the 
procedure laid down in Order XXI of the Code of Civil Procedure, 
I therefore acquit the accused. The fine, if paid, will be refunded.” 

Babu Hit Lal Guha for theaPetitioner: The High Court 
can interfere in revision against an order for acquittal even at the 
instance of a private party under section 439, Criminal Procedure 
Code, more so in this case as the prosecution was started on my 
complaint and I was the prosecutor all along. 

The claim set up by the accused is a purely mala fide one The 
right set up must be a dona fide one i.e. more than a mere pretence, 

Babu Manmatkanath Mukherji for the Opposite Party: The 
Court has no jurisdiction to interfere against the order of acquittal: 
Hrishikesh Mandal v. Abadhut Mandal (т). „Оп the merits also the 
complainant has no case against me. It i$ a pure case of civil 
dispute ; further, complainant has suffered no loss. 

Babu Hit Lal Guha in reply: Hrishikesh Mandal y. Abudhut 
Mandal (т), is distinguishable as I am only praying for a re-hearing 
of the appeal, as the judgment of the learned Magistrate is prima 
Jatie wrong. 

The judgment of the Court was as follows: 

In this case the learned District Magistrate on appeal acquitted 
the accused but without really going into the case or discussing the 


(1) (1916) I. L? К, 44 Calc, 703. 
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evidence or coming to any conclusion thereon. He says that the 
trying Magistrate may have been right in believing tbe prosecution 
witnesses instead of the defence witnesses, but, as*he considered 
that it was a matter where the complainant. ought to have gone to 
the civil Court and availed himself of the procedure laid down for 
civil Courts, he acquitted the accused. That was obviously not a 
good reason in a case where the matter had been tried out in the 
first Court and the Magistrate had come to the conclusion that the 
accused was guilty of criminal trespass, We accordingly set aside 
the order of acquittal on appeal and direct that the appeal be 
reheard. ` » 

^T M, Retrial ordered. 


pO 
Before Mr. Justice Casperss and Mr. Justice Sharfuddin. 


ABDUL ALI FAKIR AND ANOTHER 


v. 
NETALI FAKIR.* 
Theft—Landlord and tenant--Land, in the possession of the tenamt— Trees belong. 
ing to the landlord—Kabuliat—Stipulation to pay compensation, Y the 
tenant cuts trees— Trees cut by the tenant, 


Where by the terms of the kabuliat it was provided that if the tenant cut any 
trees, he would pay to the landlord compensation at a certain rate, and it was 
found that the tenant maa fide cut some trees in order to injure the landlord: 

Held, that although the tenant was in the possession of the land he commit- 
ted. theft by severing the trees from the ground, as they were in the possession of 
the landlord. ‘ + 


Emperor v, Sabal Sang (1) referred to. 
Criminal Revision, 
The material facts will appear sufficiently from the judgment. 
- Mauloi Mahammad Mustapha Khan for the Petitioners. 
Mr. S. P. Sinha and Babu Ramani Mohan Chatterjee for the 
Opposite Party. ` E 
The judgment of the Court was as follows: 
The substantial question’ in this Rule is whether on ише facts” 
found the offence of theft was committed. 
The facts are that the petitioners cut down a large number of 
valuable fruit trees mango, jack, areca—on the land of one Jamir who 
it is said by the defence, bad conveyed his right to the petitioners. 


*Criminal Revision Case No. 593 of 1911, 
(1) (1903) 4 Bom, L, К. 936. 


° - 
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In Jamir’s kabuliat there is a clause to the effect that if he cut any CRIMINAL. 
trees he would pay to the landlord compensation at the rate of I911, 
Rs. 10 per tree. Ithas been found that the petitioners, knowing АЫШ. АҢ 
this clause perfectly well, ma/a fide, cut the trees in order to injure 
the Iandlord. 

There can be no question that cutting down a large number of 
valuable fruit trees is a wanton act and the question in the present 
case is whether it amounts to theft. 

Now it is clear from explanation 1 to section 378, Indian Penal 
Code, that as soon as a tree is severed in order to the taking thereof, 
theft is committed ; and it has been found that the petitioners severed 
these trees and removed some or all of them. They do not justify 
having cut down the trees. They say that they did not cut the trees 
and that if they did they had a right to. We take it that they did 
cut the trees, The question is whether they acted dishonestly. 

The only reported case to which our attention has been drawn 
regarding the cutting down of trees is the case of Emperor у. Saba? 
Saag (т). There the subject matter of the charge was a ġabul tree 
and Aston, J. pointed out that to cut and remove such trees might 
be theft and was in that case to be regarded as theft because of the 
finding of dishonest intention of the accused person. It wag held 
that the assertion of а Jona jide belief in the claim set up by the 
accused ousts the jurisdiction of the criminal Court ; but it. cannot 
be said on the facts of the present case, that there was any such 
bona fide belief; rather the defence is a denial of cutting the trees 
and an assertion of claim to the land itself: But assuming that the 
land is in the possession of the petitioners that does not give them 
a right to cut the trees which are in the possession of the landlord ; 
bécause the trees cannot be dealt with by the tenants without the 
permission of the landlord. This is clear from the clause in Jamir's 
kabuliat. The trees were wholly and solely in the possession of 
the landlord and it was theft to sever them from the ground, apart. 
from any question of possession of the land itself. 

We think, therefore, that the conviction is correct but, having 
regard to the dispute which exists between these parties, we think 
. the ends of justice will be met by reducing the term of rigorous 
imprisonment to one of one month in the case of each of the peti- 
tioners. The fines will stand. 

The Rule is discharged with this variation. 

The petitioners will be remanded to jail. 

А. М. Б. C. Order modified, 


(1) (1902):4 Bom. I. К. 936. 
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Before Sir Charles Chitty and Mr Justice Smither. 


ANANGA MOHAN DUTTA 
0 . 
THE KING-EMPEROR.* 

indian Penal Code (Act XLV of 1860), Sec, 182— Complaint to polite—Suspecting 

a person, tf amounts to false information. 

Where a complainant in his complaint to the police suspected two persons as 
being implicated in a theft committed іп hia house : 

Неја that, having regard to the fact that there was а theft in his house, the 
complaint did not amount to giving false information withia the meaning of sec. 


tion 182 of the Indian Penal Code, and the proceedings against the complainant 
under the section ought to be quashed. 


Ctiminal Revision. 


On the goth July, 1917, the petitioner, Ananga Mohan Dutta, 
li.ged a complaint to the Muradnagar police station to the effect that 
on the night of the 28th July, тот], when he was at Comilla, about 
24 miles off, a silver-mounted 4užġa was stolen from his ghar (hut) 
by some persons cutting open a ‘mat wall, and that on his return 
home he was informed of the occurrence by the inmates of the 
house, and that he suspected two persons, one Asraf Ali and one 
Rafi Mahommad, of the same village as being implicated in the 
affair. The Sub-Inspector then went to the locality, and making 
some enquities submitted a report to the effect that the case appear- 
ed to him to be an outcome of enmity, and prayed for institution of 
proceedings under section 182 of the Indian Penal Code against the 
complainant. On the zoth August, 1917, Mr. N Roy, the Sadar 
Sub-Divisional Magistrate of Comilla issued a notice upon the com- 
plainant to show cause why he should not be prosecuted, and the 
case was transferred to Moulvi Dalilar Rahaman, a first-class Deputy 
Magistrate, for disposal; and the learned Deputy Magistrate, after 


- considering the evidence passed an order granting sanction for the 


piosecution of the complainant, and submitted the records to the 
Jearned Sub-divisional officer for necessary action. The learned 
Sub-divisional officer revoked the sanction, and summoned the 
complainant under section 182 of the Indian Penal Code. ү 

The complainant then moved the High Court for quashing the 
proceedings pending before the learned Sub-divisional Magistrate, 
and obtained the rule. 

Babus Manmatha Nath Mukherjee and Sasadhar л» in 
Babu Upendra.Kumar Roy) for the Petitioner. 


* Criminal Revision No, 1123 of 1915. x EN 
\ 
e 


Vor, XXVII] HIGH court. 

The judgment of the Court was as follows: 

In this case а Rule has been issued to show cause why the prose- 
cution of the petitioner ‘under section 182, Indian Penal Code, should 
not be quashed.. It appears that in his complaint the petitioner 
made no statement which can be said to be false. It is not denied 
that the Avkka was stolen from his house, Аз to the person or 
persons who stole it all that he said in his complaint was that he 
suspected two persons. That does not amount to giving false infor- 
mation. The Rule is accordingly made absolute and the proceedings 
against the petitioner are quashed. 


AN. к. С. Rule made absolute." 


* 


PRIV Y COUNCIL. 


Present: Lord Buckmaster, Sir John Edge, Mr. Ameer Ali 
and Sir Walter Phillimore. 


SRI SETHURAMASWAMIAR AND OTHERS 


А 


v. 
SRI MERUSWAMIAR AND OTHERS. 


[ON APPEAL FROM THE HUGH COURT or JUDICATURE 
; AT Mapnas.]. 


Hinds Law—Grants for charitable purposes— Management of private and public 
charities — Devolution of management must be consistent with the purpose of 
the founder—Grants to the holder of an office for religious as well as non-religi- 
out purposes—Consiruction—-Surrounding circumstances— Devolution—Parti- 
tion—Impartibility of the headship of muti—/urisdiction of the Court to order 
a-scheme for management. 


With regard to the management of private charities, such as endowments for 
the support of the family idols, the law is that, if there is no contrary provision in 
the original grant, the right of management passes to the natural heirs of the 
original grantee, and, if there be no other arrangement or usage and no scheme 
settled by the Court, will be exercised by the managing member of the family 
before partition, or in turn by the several heirs after partition: Ramanathan 
Chetty v. Мики айда Chetty (1) approved. 


Quere, Whether this rule applies to public charities such as lands endowed 
for charitable purposes by а sovereign tuler: — Z'Aamdavaerya Pillai v. 
Shwnmugam Pillai (2), referred to. Е 


(1) (1903) I. L. R, 27 Mad, 192, affirmed on appeal in L. R. 33 T, А. 139. 
(2) (1908) I, Li К, 3а Mad, 167. 
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But where & grant of land is made to the grantee for religious purposes and 
there is sufficient indication in the documents and in the surrounding circum. 
stances of the case that a devolution of the management to the heirs of the 
original donee is inconsistent with the purposes of the founder Rhen he created 
the endowment, the management should not devolve on those heirs generally. 

A Hindu sovereign granted certain lands to опе S, his gwrs, some withodt . 
condition and others for religious purposes. The original gurw’s descendants in 
regular succession filled his office and enjoyed or managed the properties, The 
Raj was escheated, but on the death of the last guru, (who was the first to have 
more than one son), leaving three sons, the eldest was installed as gwrw by the 
man claiming to be the adopted son of the late Rajah, and one of his younger 
brothers thereafter sued for a share in the non-religious properties and in the 
management of the religious ptoperties 1 ‹ Ё 

Held, that as regards the non-religious lands there was nothing to take thelr 
descent out of the ordinary rule of inheritance, and that the plaintiff was entitled 
to a decree for partition thereof ; but that as regards the religious lands the доси. 
ments and the surrounding circumstances sufficiently indicated the founder's 
intention that they should be administered by the puru as the head of the mutt, 
an office not divisible among the members of the family, and that belng so, there 
was no jurisdiction in the Indian Court to settle the scheme, the only object of 
which would be to take away the sole power of management from the eldest son, 
and that the plaintiff's claim to share in the management must be dismissed : 
Jafar т. Aji (1) and Trimbak v, Lakshman (2) approved, 

Sri Sethramswamtar v. Sri Meruswamiar (3) partly affirmed and partly 
reversed. 

Appeal from a judgment of the High Court at Madras (August 
18, 1909) affirming a judgment of the Court of the Subordinate 
Judge of Tanjore (December 11, 1906). 


The facts of the case are sufficiently stated in the judgment of 
their Lordships, and also in the judgment of the High Court (3). 
The suit was brought by the first respondent against his elder brother 
(the appellant) and his younger brother (the second respondent) 
and others, on the allegations that the three brothers formed a joint 
Hindu family governed by the Mitakshara law, that the properties 
in suit were joint family properties, and that he was entitled on 
partition to one-third share of the joint family properties except 
those which were devoted to religious and charitable purposes in the 
management of which he was entitled equally with his two brothers. 
The appellant resisted the suit contending that succession to the 
properties in suit was governed by the rule of primogeniture, and 
that in any case he alone was entitled to manage the properties 
devoted to religious and charitable purposes. The Subordinate 
» (1) (1864) 2 Mad. Н. C. К. 19. (2) (1895) I. І. К. ao Bom, 495. 

(3) (1909) 1, L. R. 34 Mad. 470. . 
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Judge decreed the suit, and the High Court on appeal confirmed 
that decree: See Sri Ssthuramswaniar v. Sri Meruswamiar (1). 


Hence this® appeal. 


Sir Н. Erle Richards, K.C., and J. M. Parikh for thé Appellants: 
The properties were granted orally, and the Courts below erred in 
construing the orders to the officials as if they were the original 
grants. Some of these orders show that the land was given to the 
founder of the family, the Royal “guru” Thay wete given to him 
from time to time to maintain the dignity of his high office, and con- 
sequently the first defendant who is the "guru" for the time being, 
is exclusively entitled to them and the plaintiff has no right to parti- 
tion them. It is not disputed that the office of the “guyu” devolves 
by primogeniture, and that is a material circumstance showing that 
the properties devolved in the same way in the family. There is a 
custom of gaddinashini, and this also points to the custom of primo- 
geniture in this family: Thakur Nitrpal Singh v. Thakur Jai Singh 
Pal (2); Garudhwaja Parshad Singh v. Saparandhwaja Singh (3), 
and Mayne's Hindu law, 8th Ed. para. 469. Reference was also 
made to Secretary of State for India in Council v. Kamachee Boy 
Sahadi (4), for the purposes of showing the action taken by the 
Government on the escheat of the Tanjore Raj with regard to pro- 
perties like those in suit. The fact that the plaintiff obtained, received 
and accepted a fixed monthly allowance, also goes to show that he 
was excluded from the enjoyment of the alleged joint family prë 
perties as co-parcener ; this circumstance also negatives the plaintiff's 
right to partition the properties in question: Raf Raghunath Bali 
v. Rai Maharaj Bali (5). 

As to the religious properties, they were given to the founder of 
the family to manage them for religious and charitable purposes 
mentioned in the orders to the officials. He was then the head of the 
mutt which he had founded, and it is submitted that they should be 
allowed to' remain under the management of the head of the mutt 
who alone is entitled to manage them, The head of the mutt have 
managed them for more than 160 years. The headship of a murt 
is not partible, and the properties under his management are there- 
fore not pattible: Zyimdak v. Lakshman (6), and Mayne's Hindu 


(1) (1909) I. L. R. 34 Mad. 470. 

(2) (1896) L. К. 23 I. А. 147 (151, 152, 156); 1. L. R. 19 All, t, 
(3) (1900) L, R. 27 І, А. 233 (250) ; E, L, R, 23 All. 37. 

(4) (1859) 7 М I. А, 476. 

(5) (1885) L. Ro ra L A. 112 (115) 5 I. L. R, tt Calo, 777. 

(6) (1895) I, L, К, ао Bom, 495 (500-501). 


~ 


233 
P.C, 


1917. 
Narya? 
Sethuramaswamiar 


t. 
Meruswamiar, 


234 ; ` THE CALCUTTA LAW JOURNAL. [Vor. XXVI, 


) 


P. C. - Law, 8th edition, paragraph 439. The Inam Commission title 


1917. deeds are made out in the name of the manager of a particular 
Sce 4 
ups e elei charity, and such a manager has always been the héad of the mutt 
v. founded by the first guru. It is not disputed that the first appellant 
Meruswamiar. 


is the head of the эши. The plaintiff does not suggest that he has 
any right to be the head of the mutt indeed, he admits that the 
first appellant is the only member of the family who is entitled to 
be the guru and the head of the mutt, and it is submitted that the 
first appellant alone is entitled to manage the religious properties. 
The High Court has relied on JVubkissen Mitter v Hurrichunder 
Mitter (т) ; Ramanathan Chetty v. Murugappa Chetty (2), and 
Thandavaroya Pillai v. Shunmugam Pillai (3) ; but these cases are 
distinguishable on facts. In the first case the question as to manage- 
ment arose in connection with the endowment of a family idol. 
But here the eridowment is made by a sovereign ruler and it js there- 
fore a public endowment to which the rules as to management of 
a private endowment do not apply; Trimbak v. Lakshman (4). 
The endowments in the remaining cases were public, but it was 
admitted in each of them that on the death of the last sole trustee 
the office devolved on his heirs. Those cases therefore cannot be 
authorities for the present case. Moreover, there, the management 
ofatemple was in question, and not the management of charities 
connected with а mutt Lastly, the scheme providing for equal 
right of management by all the co-parceners of the family will be 
detrimental to the interest of the charities themselves. 

De Gruyther K. C., and Kenworthy Brown, for the Respondents 
were called upon to argue only the question of the management of 
the religious properties: The grants were made to Sethubava 
personally subject to a charitable charge, and the succession to the 
lands so granted is governed by the ordinary rules of succession accord- 
ing to Hindu Law. In this respect there is no difference between the 
non-religious and religious properties. They referred to Zakar Puri 
v. Puran Nath (5), and Giyana Sambandha Pandara Sannadhi v. 
Kandasani Tambir (6), and submitted that the ihstitution here was 
neither a mutt nor a religious institution, The installation of the 
first defendant by other Mahants was simply an honour done to him, 
and has no legal significance. Even if the institution is a proper 
mutt, there is no evidence to show that it was in existence at the 
time of the grant, and the properties are not the endowed properties 


(1) (1816) 2 Morley’s Dig 146. (2) (1903) I. L. К. 27 Mad. 192. 
(3)(1908) I. L. R. 32 Mad. 167. (4) (1895) I. L. R, 20 Bom, 495 (501). 
i ur R. 42 I. A. 115 5 I. L. R. 37 All. 298 ; ar C. І. J. 499. 


(6) (1886) T. І. К, t0 Mad., 375 (386-7). 
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of the so-called mutt, It is significant that the Court of Wards 
which could not perform the duties connected with а mutt managed 
these propertiey Moreover, both Courts have held that these pro- 
perties were not attached to the mutt, They are family properties 
charged with a religious trust, and pass to the heirs of the grantee: 
Mayne’s Hindu law, paragraphs, 438 and 439. The Inam grants are 
not the source of the title and cannot alter’ the mode of succession : 
See rule 3 of the Inam Commission. The “successors” in the 
Inam title deeds are the heirs of the grantee. Reference was also 
made to Ramanathan Chetty ү. Murugappa Chetty (т). 


Sir Erle Richards, К. C. in reply, referred to Sathianama 
Bharati v. Saravanabagi Ammal (з), апа submitted that the first 
defendant wás in possession and the plaintiff must prove his title 
to a share of the management. 

The judgment of their Lordships was delivered by 

Sir Walter Phillimore—The plaintiff in this suit is the 
younger brother of the first defendant, and the nature of his claim 
is twofold. 


He alleged, first,.that there were certain joint family properties, 
of which the first deféndant had been manager, and of which he 
* now desired his share. 


Secondly, that there were certain properties devoted to charitable 
and religious purposes, and therefore not available for division, in 
the ‘management of which he was entitled to share, and for which 
he desired that there should be a scheme of mangement, settled by 
the Court. 


The second defendant is another younger brother having the 
same interest as the plaintiff ; and the other defendants are widows 
entitled to allowances during their lives. 


The properties, both non-religious and religious, were granted at 
various times by the then Rajah of Tanjore to the ancestor of the 
parties, one Setubavaswami. They descended to his son, and that 
son, having no natural children, to an adopted son, and then to his 
adopted son, Ramasetuswami, who died, leaving three natural sons, 
vis., the plaintiff and the first and second defendants. 

At the time of the death of Ramasetuswami in 1886 his three 
sons were minors. The first defendant came of age in 189o, and the 
plaintiff somewhere about the year 1894. He made a demand of 
his rights in rgor and brought his action in 1904. 

(1) (1903) I. L. R. 27 Mad, 192. affirmed on appeal in L. R./33 1. А. 139. 

(2) (1893) L L'R., 18 Mad, 266, (270). 
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There is no dispute as to the circumstances іп which the original 
ancestor received the grants of land from the Rajah of Tanjore. 
He was a holy man, who, somewhere about thesyear 1739, was 
brought from a mutt or religious institution at Mannargudi to 
Tanjore, and was constituted by the Mahratta Ruler of Tanjore 
his guru, or spiritual preceptor. His descendants in regular succes- 
sion became gurus to the Rajah as long as the Raj remained, and 
were installed. by the Rajah for the time being with certain ceremo- 
nies, one of the most important being the placing of the new guru 
on the gadi. There was also a religious ceremony, in which the head 
of the mutt at Mannargudi and certain other heads. of mutis took 
part, to which reference will be made later on. 

When Ramasetuswami, the father of the parties, died the Raj 
had escheated ; but after the usual religious ceremony had taken 
place, the man claiming to be the adopted son of the last Rajah 
installed the first defendant with the accustomed ceremony ; and there 
is no doübt that the first defendant is the gurw of the man who 
installed him. 

The contention on behalf of the first defendant is that the office 
of guru is hereditary by way of primogeniture, and that the non- 
religious lands were given to the guru for the time be being to maintain 
the dignity of his office, and are therefore impartible. 

The contention for the plaintiff is that these lands were granted 
to the original гим, no doubt aś a reward for his services, but to 
him personally and his heirs, and not as an appanage or. endowment 
of the office of guru. 

Shortly after the escheat of tlie Raj in 1855, enquiries were direct- 
ed by the Government with a view of ascertaining whether the pros 
perties enjoyed by Ramesetuswami were service lands, that is, 
land enjoyed or endowments of offices held by servants or ministers of 
the Rajab, which would escheat upon the termination of the Raj, or 
whether they had been bestowed as personal grants ; and a report 
was made which was acted upon by the Government to the effect 
that these non-religious properties were not service lands but personal 
grants, and consequently had not escheated. Thereupon new imam 
grants in confirmation of the original grants were made by the Govern- 
ment to the father of the parties. 

The original grants of the non-religious lands show no 
indication that they were made by way of endowment of an office. 
The utmost that can be said on behalf of that contention is that the 
grantee is sometimes described as a Royal Priest. But this is mere 
description. , 
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The confirmation grants of the non-religious lands describe them 
as the personal i#ams of the grantee to be held by him as his abso- 
lute property ta hold or dispose of as he thinks proper, subject to 
the quit rent. In some of the grants the inam is said to be tax free 
and hereditary, and that on failure of lineal heirs it will lapse to the 
State. 


There is nothing in these documents, or in any of the other 


circumstances of the case, to take the descent of the non-religious 
lands out of the ordinary rule of inheritance. . This is what has 
been decided in favour of the plaintiff by the Subordinate Judge, 
and in the High Court of Judicature of Madras upon appeal; and 
their Lordships Зее no reason to differ from this conclusion. They 
arrive without hesitation at the result that the appeal of the first 
defendant against this part of the decision in the t CONS of India 
fails, 

Both Courts have also decided in favour of the plaintiff on the 
other claim, and have directed that there should be a scheme for 
the management of the religious and charitable properties, to be 
settled in due course. This part of the case has given their 
Lordships more difficulty. i 

No scheme has, so far, been settled, but there is no doubt as to 
the lines on which the scheme would proceed. It would, as asked 
by the plaintiff, provide for equal rights of management by the 
plaintiff and the first and second defendants and their heirs, either 
by giving the management to each in rotation, or possibly by divid- 
ing the charities and assigning the management of some to one ang 
of the others to the others. 

This will be the nearest approach that can be made to the 
ordinary partition which is granted at the request of any one of 
the co-parceners of Hindu family lands. 

The objects for which these properties were given are described 
in the deeds as being for the purpose of perpetually conducting a 
food chatirum near the tomb of the holy man Meruswami, and in 
one case for the purpose of making an agra&ar by building houses 
round about the holy place. 

With regard to what are called private charities, such as endow- 
ments for the support of the family idol, the law, as laid down by 
various decisions in India, and apparently accepted in one case by 
the Privy Council Ramanathan Chetty v. Murugappa Chetity (1), 
is that, if there is no contrary provision in the original grant, the 


right of management passes to the natural heirs of the original 


(1) (1903) I, L, R, 27 Mad. 192; L. R, 33 L А, 139, 
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grantee, and, if there be no other arrangement or usage and no 
scheme settled by the Court, wil be exercised by the managing 
member of the family before partition, or in {иге by the several 
heirs after partition. 

But their Lordsbips' attention has not been drawn to any case 
in which these decisions as to management have been applied to 
lands which constitute the endowment of such a charity as those in 
question in this suit. $ 

The case most nearly in point із Zhandavaroya Pillai v. 
Shunmugam Pillai (x), but it does not decide this question, and does 
not seem to have come up before thé Privy Council. 

It is unnecessary, however, to decide whether there is a general 
rule for the devolution of the management of charities of this class 
because, in their Lordships’ view, there is.sufficient indication in 
the documents and in the surrounding circumstances of this case 
that a devolution of the management to the heirs of the original 
donee is inconsistent with the purposes of the founder when he 
created the endowments. 

The grants of the religious or charitable lands made by the 
Mahratta Rajah to Setubavaswami, which take the form of orders to 
his officers, describe them as being for the purpose of inam and for 
the purpose of perpetually conducting or establishing the defined 
charity; and they proceed to state that for this purpose they had 
been given to the Royal Priest, Setubavaswami. 

~ Having regard to the donee’s position and the way in which 
these grants are set forth, it would be difficult if there was nothing 
else to guide the Court to determine whether these grants were made 
to the person orto the office. But the deeds of confirmation of 
the religious lands made by Government in 1865 are of assistance, 
They are in a different form from that used in the confirmation 
grants of the non-religious lands. Each is described as a title-deed 
granted to the manager for the time being of the charity, which is 
then described. By the deed the title of the manager is acknowledg- 
ed the imam is confirmed to him and his successors. There із no 
personal name, and itis only from external evidence that it can,be 
determined that the grant was to Ramasetuswami, the father of the 
parties. 

Taking, as their Lordships do, the view that it was not intended 
by these confirmation deeds to vary the previous rules as to the 
descent of the religious lands, any more than it was intended to vary 
the previous rules as to the descent of the non-religious lands, these 

(1) (1908) L І. В. ga Mad, 167. Е 
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confirmation grants afford evidence as to the nature of the tenure, 
as it was commonly understood at the time. These lands, then, had 
been held, and were to be held in future, by the particular office- 
bearer from time to time. That offf&-bearer is, in their Lordships' 
opinion, to be found in the head of the mutt, or institution founded 
when the original guru was induced by the Rajah to migrate from 
Mannargudi He woüld be one person, not several, and the first 
defendant is the'present head. 

Itisin evidence that the installation. ceremonies which are be- 
lieved to have occurred upon the succession of each new guru were 
of a double character. The induction, as it may be called, by the 
Rajah to the office of Royal Guru with a seat upon the gadi was 
preceded by a religious ceremony in the nature of an ordination or 
institution in which the AfoAunt, or head of the parent mutt, placed 
the first defendant in the seat of headship, other heads of mutts 
taking part in this ceremony, and certain religious 1ites following. 


It is in evidence that the defendant, as the head of the mutt thus 
constituted, performs in person, or by deputy, certain religious rites, 
has given initiation to some people, no doubt not many, and hason 
some, not very frequent, occasions given religious instruction. He 
is thus pointed out as the natural head and administrator of reli- 
gioüs charity ; and the office of head of the muff апа administrator 
of the charity have been associated from the first. 


The headship of a mutt is not a matter. of partition. Indeed, the 
plaintiff admits that he bas no claim to share init This being so, 
it appears to their Lordships that the intention of the founder must 
be deemed to have been that his religious charities should be ad- 
ministered by the man who was head of the лий], to which office 
the eldest son of the previous holder would naturally succeed, the 


office being indivisible among the members of the family, and the . 
principles to be applied being those laid down in the case of Jafar ^ 


v. Aji (1), and further approved in Zrimbak v. Lakshman (2). This 
being so, there was no jurisdiction in the Indian Court to settle a 
scheme, the only object of which would be to take. aay the sole 
power of management from the eldest son. 

This part of the appeal therefore succeeds. 

Their Lordships think that the plaintiff should have bis costs in 
the Court of first instance, as he there recovered a very substantial 
part of his claim, v/z., his right to share in the inheritance, and to 
have partition, if he desired, of the non-religious lands ; but they 

(1) (1864) 2 Mad, H С. R то. (2) (1895) I. L. R, 20. Bom, 495. 
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think that there should be no costs of the appeals to the High 
Court and to His Majesty in Council. 


Their Lordships will therefore humbly recommend His Majesty 
that the decree of the High'"Court of Judicature of Madras be 
varied, in so far as it confirmed that part of the decree of the’ lower 
Court, paragraph 8, which ordered that a scheme be settled for the 
due management of the religious and charitable properties, and so 
far as as it ordered the first defendant to pay the costs on appeal 
of the plaint'ff and second defendant; and that the decree of the 
lower Court be varied by striking out paragraph 8, and that there be 
no costs of the appeal to the High Court or to his Majesty in 
Council. ° 

Chapman, Walker and Shepherd :—Solicitors for the Appellants, 

Douglas Grant :—Solicitors for the Respondents. 


j. М.Р. Appeal allowed in part. 


Present :—Lord Buckmaster, Sir John Edge, Mr. Ameer Ali 
and Sir Walter Phillimore, Bart. 


H. H. MIR ABDUL HUSSEIN KHAN 
2. 


М USSAMMAT BIBI SONA РЕВО AND ANOTHER. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or SIND.] 


Custom—Family custom—Burden of proof—Alleged presumption in favour. of 
eustom—Bombay Regulation IV of 1827, Sec. 26—Punjab Laws Act (IV 
of 1872), Sec, 5— Evidence necessary to support valid custom— Instances may 
be useful even though all the requisite conditions of a custom are not proved in 
cach instance— Importance of revenue records—Makomedan family —Inkeri- 
tance—Exclusion of daughters in favour of their brothers, 


Where either party to a suit relies upon a “custom” as a rule of decision, it 
is incumbent upon bim to allege and prove the custom on which he relies, 
m A rar m t e I ——-..——— 


No presumption in favour of custom as against the general or personal law is 
created by clauses such as section 26 Of the Bombay Regnlation IV of 1827 or 
section 5 of the Punjab Laws Act: it is only when the custom is established that 
it isto be the rule of decision: Газа Ram v. Sohel Singh (1) approved, 


(1) (1906) 41 Р, К. 350 (410). . 
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Custom binding inheritance in а particular family, although not known to 
English law and foreign to its spirit, has long bsen recognised in India; and if 
the custom were infact well established in one particular family, whether it were 
enjoyed or no by another famlly would not есі the question, since the custom 
might bé independent in each case, and the evidence would not establish that the 
custom failed by reason of the inability to define the exact limits within which it 
was to be found when once it was established that, within certain and definite 
limits, it undoubtedly existed, 

Soovendronath Roy ч. Mussamut Heeramonee Burmoniah (1) followed. 

Special usages modifying the ordinary law of succession must be anclent and 
invariable and established to be so by clear and unambiguous evidence: Кама. 
laksimi Ammal v. pivanatka Perimal Sethurayar (2) followed. 

Where а large number of conditions have to be fulfilled to test a custom, and 
a number of instances are adduced in proof of that custom, it 18 necessary that 
one ог more examples of each condition should be established, but it is not 
necessary that all the conditions should be proved in each instance. The latter 
requirement would greatly weaken the evidence by tradition to which in certain 
cases great weight is due. 

The best evidence as to custom of inheritance is generally found in connec- 
tion with the division of land, ifany, and the revenue records are therefore of 
considerable value and omission to produce them is serious, Where the question 
was whether there was a custom in a Mahomedan family excluding daughters 
from inheritance, and instances given in support of the custom showed that the 
excluded daughters were unmarried and living with their brothers, Ae/d, that 
such instances cannot be confidently relied upon as establishing the custom, 
for the position and relationship of the different members of the family must 
always be considered in determining whether claims were not met because the 
rights to which they related did not exist or whether they were "put on one side 
because in the circumstances, there was no need that they should be asserted : 
Mirabivi v. Vellayanna (3) approved. 


Appeal from a decree of the Court of the Judicial Commissioner 
of Sind (January 9, 1912) reversing a decree of the Additional 


Judicial Commissioner ‘(District Court Jurisdiction), dated the 31st 
May, 1910. 


The facts of the case are sufficiently stated in the judgment of 
their Lordships. The suit related to the property of a Mahomedan 
intestate, and the only questions for determination were, (1) whether 
the deceased was a Shia or Sunni, and (2) whether there was a 
custom in his family excluding daughters of the deceased in favour 
of their brothers, and sisters in favour of male paternal collaterals. 
If such a custom were established the plaintiff-appellant who was 
the son of the brother of the deceased by half-blood would get the 


(т) (1868) 12 M. I A. Bt (gr). (2) (1872) 14 M. L. A, 570 (585). 
* (3) (1885) I. L. К. 8 Mad. 464 (465). : 
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whole irrespective of the fact whether the deceased was a Shia or 
Sunni; while if the deceased were held to be a Sunni, the plaintiff 


would be entitled to a half and the first defendant-respondent, the’ 


sister of the deceased, would get the other half ; and if the deceased 
were a member of the Shía sect, the sister would inherit the whole 
estate, Both Courts in India found that the deceased wasa Shia, but 
the Court of first instance held thatthe custom set up was proved and 
therefore decreed the suit ; while the appellate Court held that the 
custom was not proved and dismissed the suit. Hence this appeal. 
Р. О. Lawrence К. C., and Colonel Arthur Grey for the Appe- 
llant : The question is whether there is a custom excluding females 
from inheritance, The allegation in the plaint was that "according to 
the custom regulating the inheritance by females in the family of the 
parties and amongst the respectable Baloochis and Sardars, which is 
ancient and which is invariable, and has been acted upon from 
time immemorial, and which has obtained among Sunnis or Shias 
alike, a woman is entitled to her proper dowry .according to the rank 
‘or status of the family, and she has no other rights of inheritance 
to the property of her paternal relations.” The words “and 
amongst the respectable Baloochis and Sardars". were introduced 
owing to the decision in Pranjivan Dayaram v. Bai Reve (1). 
They gave trouble in the appellate Court which held that these 
words made the custom pleaded too vague, and declined to allow 
any amendment of the pleadings. But this family is not included 


‘among the Baloochis and Sardars and the custom is sufficiently 


exact. The phrase about respectable Baloochis and Sardars is 
surplusage. The real issue was whether the custom prevailed in the 
family. The fact that an indefinite class was added is irrelevant. 
'The appellant has proved 58 instances in which the custom was 
followed. But the appellate Court has gone into the question of the 
origin of the custom, and held that the origin suggested by the 
appellant that a woman was excluded on the ground of her inability 


"to carry a sword was Ње real origin, the custom was founded “пої 


on legel reason but on violence and oppression and is therefore 
unreasonable”: Not a single woman has been called in support of 
the custom and this coupled with the fact that the women affected are 
purdanashin women, raised a strong presumption that the practice 


*w. 


of it exists is founded as said in Тул v. Smith (a) “їп wrong - 


and usurpation and not on the voluntary consent of the people to 
whom it relates.” But it is not necessary for the appellant to prove 
the origin of the custom. The defendants made no attempt to prove 
(т) (1881) I. L. В. 5 Bom. 48а, .(2) (1838) 48 Е. В, 539; 9 Ad, & Ell, 406, 
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that the custom or the numerous instances of it proved were account- 
ed for by violence or oppression. They have called no woman not 
even the first defendant as a witness. ‘Violence and oppression” 
must be proved, not merely suggested. The first defendant's own 
son has proved two instances where she suffered by the custom. 
Neither side has called women, and no comment was made on their 
being left out either by the parties themselves or by the trial 
Judge. 

In Zyson v. Smith (т), the custom was upheld. But that case 
dealt with the English notion of custom which is quite different from 
that in India., There is no plea and no issue on the point whether 
the custom is reasonable. It is submitted that the custom here is 
reasonable in the sense that it approxima‘es to numberless other 
cases where women have been excluded. 

Once it is held that the parties are governed by customary law, 
the presumption is in favour of custom as against any personal law, 
and it is only where custom fails that resort can be had to the 
personal law: Daya Ram v. Sohel Singh (2), and Sir W. Rattigan’s 
Digest of Customary Law, pag? т. The case cited is under section 
5 of the Punjab Laws Act, but the law applicable here (section 26 


of Bombay Regulation IV of 1827, which has by notification been ' 


extended to Sind) is precisely the same. 
It is submitted that the finding of the trial Judge is right. 
Reference was also made to Sundaralingasawmit Kamaya Naik 
v. Ramasawmi Kamaya Nath, (3) Mohesh Chunder Одді v. 
Satrughan Dhal, (4); Ramlakshmi Ammal у. Sivanatha: Perumal 


_ Sethurayar, (5) and Mayne's Hindu Law, 8th edition paragraph 5o. 


De Gruyther, K.C, and Sir W. Garth, for the Respondents: 
The general law applicable to all Mahommedans in India is the 
Mahommedan Law: ar Geo. s. C. то, S. ту. To displace 
that personal law in favour of a custom strong evidence is required 
to establish the custom. It ia quite common to find instances where 
Mahommedan ladies do not claim their right of inheritance, but 
this is far from proving that they have not got any such rights: 
Mirabiot v. Vellayanna (6). 

The history of this particular family is to be found in the 
Imperial Gazetteer of Sind, Vol. a2, pp. 397 et seq. to which the 
Court may refer under section 57 of the Indian Evidence Act. As 


(1) (1838) 9 Ad. & Ell. 406. (2) (1906) 41 P. К. 390. 

(3) (1899) І. R. 26 I, А. 55; I, L, R, 22 Mad, 515. 

(4) (1902) L. R. 29 І. A. 62; L L, К. 29 Cale. 343. 

(5) (1371) 14 M. I. А. суо. i (6)-(1885) I, L. R, 8 Mad, 464. 
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to authorities to which reference can be made in such matters, see 
also Read v. Bishop of Lincoln (1). Reference was also made to 
section 87 of the Indian Evidence Act. b 

Revenue records are of great importance in the case. They 
show all the people who have held the various estates. "There is 
nothing in the register produced to show thatthe appellant's witnesses 
as members of the family ever owned what they claim here. The 
omission to produce revenue records shows that there was no land 
owned by the appellant's family. 

It is submitted that the custom is not established and that the 
judgment of the appellate Court is right. 

There is no force in the contention that the ate as to custom 
laid down by this Board in Ramalakshmi Ammal у. Sivanatha 
Perumal Sethuryar, (а) does not apply to the Punjab and Sind. It 
still remains the law that whoever sets up a custom in any part of 
India must prove it. This was clearly recognised in the case of 
the Memons, who are Mahommedans: Makommed Siddick v. Най 
Ahmed (3). 

Grey replied. 

The judgment of their Lordships was delivered by 

Lord Buckmaster.—On the 30th January, 1907, Mir Hussein 
Ali Khan of Talpur died intestate, leaving neither widow nor child. 
His nearest surviving relations were the plaintiff, Abdul Hussein, 
the son of his brother by the half-blood, one sister, the first defend- 
ant upon the record, and his sister’s son, who is the second defend- 
ant. His estate, consisting exclusively of personal property, and 
largely of what we should call personal effects, is of great value, and 
doubtless also, from the character of many of the articles, of great 
personal interest to his relations. It is a dispute about the inherit- 
ance of this property that has given rise to the present appeal The 
deceased was a member of the family of Talpur Mirs of Sind, who 
were a branch of the large Baluchi tribe. He was a Mahommedan, 
and, if Mahommedan law governed the question, the rights of the 
parties would vary accordingly whether the deceased was a member 
of the Shia or of the Sunni sect. If the former, the sister would 
inherit the whole estate ; if the latter, the plaintiff would be entitled 
to a half. The plaintiff alleges, however, that the rights of inherit- 
ance are not to be determined according to Mahommedan law, but 
that they are, regulated by a. custom well-known and distinctly 
ascertained, by which, notwithstanding the provisions of the Koran, 

(1) (1892) A. С.. 644. : 

(a) (1872) 14 М.Т, А, 570 (585). (3) (1885) I. L, R, ro Bom, t (9). 
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women are excluded from any share in the inheritance of a paternal 
relation. Не further alleges that, if this contention does not pre- 
vail, the decegsed was à Sunni and not a Shia, and that he is there- 
fore entitled to the more limited rights to which reference has been 


made. Their Lordships think it is convenient to dispose of the, 


latter contention first. 


Although the holding of religious opinion is a matter of personal 
faith, and ordinarily it may not be easy to determine what the nature 
of that faith may be, yet in a case like the present, where the ques- 
tion lies between two sects so sharply divided in ritual and observ- 
ances, performance of prayers, and public declarations of faith as 
the Sunni and the Shia, it is readily capable of being determined 
by definite evidence of action, conduct, and observance. For rea- 
sons which their Lordships consider as conclusive, both the Tudicial 
Commissioner, before whom the case was first tried, sitting as 
District. Tudge, and the Court of the Judicial Commissioner of Sind, 
before whom the appeal was heard, have decided that the deceased 
was of the Shia persuasion, and with this finding their Lordships 
see no reason to interfere. 


There remains therefore for consideration only the question of 
custom, and upon this the Court of first instance and the Court of 
appeal have differed, the District Court holding that the custom 
was established, and the Court of the Judicial Commissioner of 
Sind deciding that it was not, It is from this latter decision that 
the present appeal proceeds. 


Before proceeding to investigate the facts and circumstances that 
have influenced the two judgments already mentioned, it is desirable 
to make plain what is the position of a person like the plaintiff, who 
asserts that custom and not Mahommedan law gives him the rights 
he claims. The appellant alleges that, by section 26 of the Bombay 
Regulation of -1827, which has by notice been extended to the 
District of Sind, a presumption ought to be made in favour of the 
existence of a usage or custom where it is known that that usage or 
custom is prevalent. He bases this argument upon the words of 
the Regulation, which are as follows: “The law to be observed 
in the trial of suits shall be Acts of Parliament and Regulations of 
Government applicable to the case; in the absence of such Acts 
and Regulations, the usage of the country in which the suit arose ; if 
none such appears, the law of the defendant; and in the absence of 
specific law and usage, justice, equity, and good conscience alone.” 


Their Lordships cannot accept this view. In a case of Daya 
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Ram v. Sohel Singh апа others, (т) which related to proof of a 
Hindu custom, the Chief Court of the Punjab had to consider a 
Similar question on the terms of section 5 of the Punjab Laws Act, 
the words of which are more strictly in favour of the appellant’s 

, Contention than those of the Regulation that governs this dispute. 
This contention was dealt with by Mr. Justice Robertson at p. 410 of 
the report in words which their Lordships think so aptly and ex- 
pressly declare the true relation of the necessity of proof as hetween 
customary and established law that they may with advantage be 
reproduced. The learned Judge said :—' 

“Tn all cases it appears to me under this Act, it lies upon the 
person asserting that he is ruled in regard to а particular matter by 
custom, to prove that he is so governed, and not by personal law, 
and further, to prove what the particular custom is. There is no 
presumption created by the clause in favour of custom ; on the con- 
trary, it is only when the custom is established that it is to be the 
rule of decision. The legislature did not show itself enamoured of 
custom rather than law nor does it show any tendency to extend the 
‘principles’ of custom to any matter to which a rule of custom is not 
clearly proved to apply. It is not the spirit of Customary Law, nor 
any theory of custom or deductions from other customs which is to 
be a rule of decision, but only ‘any custom applicable to the parties 
concerned which is not. . . .’;andit therefore appears to me 
clear that when either party to a suit sets up 'custom' as a rule of 
decision, it lies upon him to prove the custom which he seeks to 
apply ; if he fails to do so clause (b) of section 5 of the Punjab Laws 
Act applies, and the rule of decision must be the personal law of 
the parties subject to the other provisions of the clause." 

The principle that underlies this statement is, in their Lordships’ 
opinion, correct, and is applicable to the construction of the Regula- 
tion that governs the present case. It is therefore incumbent upon 
the plaintiff to allege and prove the custom on which he relies, and 
it becomes important to consider the nature and extent of the proof 
required, Their Lordships have carefully considered the difficulty 
of applying all the strict rules that govern the establishment of. custom 
in this country to circumstances which find no analogy here. Custom 
binding inheritance in a particular family has long been recognised 
in India [see Soovendranath Roy v. Mussamut Heeramoonee Bur- 
moneah (2)] although such a custom is unknown to the law of this 
country and is foreign to its spirit Customs affecting descent in 
certain areas or customs affecting rights of inhabitants of a particular 


(1) (1906) 41 P, R, 390. (з) (1868) 12 М.І. A, 81 (91), 
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district are perhaps the nearest analogies in this country. But in 
England, if a custom were alleged as applicable to a particular dis- 
trict, and'the eyidence tendered in its support proved that the rights 
claimed had been enjoyed by people outside the district, the custom 
would fail. This principle, however, it seems to their Lordships, 
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claimed here, since, if the custom were in fact well established in 
one particular family, whether it were enjoyed or no by another 
family would not affect the question, since the custom might be in- 
dependent in each case, and the evidence would not establish that 
the custom failed by reason of the inability to define the exact limits 
within which it was to be found when once it was established that, 
within certain and definite limits, it undoubtedly existed. 

Nor are their Lordships prepared to accept without qualification 
the statement of Mr. Justice Crouch that it is: necessary to reject as 
useless for proving the custom “all those instances where we have 
no evidence that the deceased left any estate at all, or where there 
is no evidence to show its nature or value, or the amount of liabi- 
lities against it, 22, whether or not it consisted merely of a Jagir, 
or Mafi land, or of heirlooms, or of land heavily mortgaged, or of 
the family demesne; where there is no proof and no admission that 
the lady said to have been excluded had a legal claim to a share 
under the ordinary law; where, in case of a married lady, we have 
no evidence showing the actual amount of dowry received; where, 
in case of unmarried ladies, there 1s no proof that they knew of the 
custom and stood aside in obedience to it, Andinall those cases 
where a witness states that he has himself excluded his own sisters, 
or nieces, our judgment as to the value of such statement as evidence 
of the custom having been enforced must be held in suspense until 
there is also evidence before us that theladies had independent 
advice, and, with full and intelligent knowledge of the custom, 
voluntarily acquiesced in their exclusions.” An example of each 
of the conditions there laid down ought certainly to be established 
by some witness, but it is not, 1n their,Lordships’ opinion, necessary 
that all should be proved in every case, as this might greatly weaken 
the evidence by tradition to which in a custom of the character 
under consideration great weight is due. 

But, as pointed out by this Board in Ramalakshmi Ammal ч. 
Sivanatha Perumal Sethurayar (1): “It is of the essence of special 
usages modifying the ordinary law of succession that they should be 
ancient and invariable: and it is further essential that they should 


(1) (1872) 14 Ma I, A, 570 (585). 
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be established to be so'by clear and unambiguous evidence, It is 
only by means of such evidence that the Courts can be assured of 
their existence, and that they possess the conditions ef antiquity and 
certainty on which alone their legal title to recognition depends." 


It is therefore necessary to define what is the custom, and then 
examine the evidence to see if it satisfies the conditions so laid down. 
It is urged against the appellant that he alleged the custom on which 
his case depends in three different forms: first, in the plaint filed on 
the rath July, 1907, in which he asserted his rights as arising from 
current and immemorial custom of the dynasty of the parties; 
secondly, in an affidavit sworn by him on the roth Jyly, 1907, where 
he said that the custom was “that a woman after her marriage loses 
all interest and right of inheritance in the property left by her rela- 
tions (on the father's side)”; and finally in the plaint in the present 
proceedings, where the custom is asserted in these terms: “ But 
according to the custom regulating the inheritance by females in 
the family of the parties and amongst the respectable Balochis and 
Sardars, which is ancient and which is invariable, and has been 
acted upon from time immemorial, and which has obtained amongst 
Sunnis or Shias alike a woman is entitled to her proper dowry 
according to the rank or status of the family, and she has no other 
rights of inheritance to the property of her paternal relations." 


There certainly is a marked difference between these different 
customs, but their Lordships are not prepared to give this fact such 
weight as to crush the appellant’s case, and they will assume that 
the custom upon which he relics is a custom by which, in the event 
of intestacy, daughters of the deceased are excluded in favour of 
their brothers, and sisters in favour of male paternal collaterals, and 
the question is, was such a custom proved ? 


A very large number of witnesses were called in its support, and 
a number of instances, amounting to sixty-onein all, were given as 
evidence of its operation. This evidence has been the subject of 
the mosi painstaking and careful analysis by both the Courts, and 
has again been carefully considered by their Lordships with the 
assistance of the criticisms made, both in the District Court and in P 
the Court of appeal. Upon the whole their Lordships think that 
this evidence fails to satisfy the necessary standard of proof and that 
upon this point the judgment of the High Court must be accepted. 
Their Lordships do not propose to examine again in detail each one 
of the instances mentioned, for there are one or two general observa- 
tions which are, in their opinion, sufficient, Ы 


Vor, XXVIL] PRIVY COUNCIL. 


The custom alleged, in its form most limited and best suited 
to the plaintiff'S case, is a custom confined to the Talpur Mirs 
the descendantgof one Kaku Khan. These descendants are now 
represented by eight different families, viz.: Sorabanis, Rustomanis, 
Bijranis, Shahdanis, Mahomedanis, Shahwanis, Jamanis, and Mani- 
kanis of which the deceased belonged to the Shahdanis. Relevant 
and material instances are to be extracted from the descent of these 
families. The attempt to extend the custom to the “respectable 
Balochis and Sardars" broke down, and it would in their Lordships’ 
opinion, under any circumstance, have been unsafe to assume a 
custom applicable to a group of people so vaguely defined as those 
covered by the definition of “respectable Balochis and Sardars." 
Dealing, therefore, with the Talpur Mirs alone, their Lordships think 
the evidence is subject to the following comm ents :— 

In the first place, many of the instarices relate to descendants of 
a ruling family and depend upon the eldest son inheriting to the 
exclusion of his brothers and sisters, Although it is true that the 
sisters are excluded, yet it is plain that we have not in these cases 
reached the custom on which the plaintiff relies, because in a ruling 
family an over-riding custom has excluded all males as well as 
females in favour of the eldest malé. Nine further cases relate to 
instances where the excluded daughters “тете unmarried and living 
with their brothers. These instances cannot be confidently relied 
upon. The position and relationship of the different members of 
the family must always be considered in determining whether claims 
are not met because the rights to which they relate do not exist or 
whether they are put on one side because, in the circumstances, 
there is no need that they should be asserted. This is pointed out 
in the case of Mirabivot and another v. Vellayanna and others (т) by 
Chief Justice Turner and Mr. Justice Hutchins. It is there stated 
at p. 465:— 

"It must be admitted that instances have been adduced in which 
the claims of daughters and sisters to a share have been ignored, or 
they have been allotted maintenance, though the cases mentioned by 
the Judge of a partition in the father's lifetime are not inconsistent 
with Mahommedan law. There are also cases in which married 
daughters have been treated as estranged from the family. But 
instances of this kind will be found to occur where there is no doubt 
that the family is governed by pure Mahommedan law. Indeed, in 
many parts of the country it is unusual for Mahommedan ladies to 
insist on their unquestioned rights. They will often prefer being 

(т) (1885) LL, А. 8, Mad, 464. 
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maintained by their brothers to taking a separate share for them- 
selves, and when they are married the marriage expenses and 
presents are often, by express or implied agreement,*taken as equi- 
valent to the share which they could claim. Moreover, Mahom- 
medan females are so much under the influence of their male rela- 
tions that the mere partition of the property among the males with- 
out reference to them cannot count for much.” 

And with this statement their Lordships are in entire agreement. 

In certain other instances, and notably in 24, 35, and 45, there 
is no substantial evidence of property to be divided, and in the most 
recent cases of all, 52-50, there is only one witness who speaks in 
their support, although it is plain that there must have been others 
who could have spoken upon the matter It ought not, of course, 
to be assumed that a custom fails because certain of the instances 
brought forward in its support may be referable to other causes than 
the custom relied upon ; nor again, because in certain respects some 
of the witnesses may be found untrustworthy. 

But there is one outstanding circumstance in the present case 
which Һет Lordships think demands attention. Mir Rustom Khan 
is the admitted head of the Rustomanis. Не is a man of position 
and authority, and he says in plain terms that “there is no such 
custóm amongst our families by which daughters and sisters are 
excluded from inheritance. They get their share of inheritance 
according to Mahommedan law." 

He is supported by other witnesses, of whom the learned trial 
Judge says that they are all witnesses of high position, and that there 
seems no special reason why they should combine to give false evi- 
dence on 'behalf of the defendants, although he adds that Mir 
Rustom Khan was not on good terms with the plaintiff, and inclined 
to exaggerate his evidence. But the learned Judge declines to 
accept the view that these important witnesses are committing 
perjury, and the statement which he tbinks shows a tendency to 
bias in favour of the defence is a statement which may well have 
been misunderstood. Mir Rustom Khan was speaking of the reli- 
gion of the deceased, and stated that whenever a Sunni entered his 
house lie had it washed three times. As the servants were Sunnis 
the learned Judge thinks that this is a clear improbability. It 
appears to their Lordships quite possible that Mir Rustom Khan 
was Only referring to people of a similar social standing to the 
deceased, who, it is not unreasonable to assume, would not pay the 
same attention to the religion of his servants that "he might to the 
religion of his friends But however this may Be, Rustom Khan 
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can have been under no misapprehension upon the question of this 


custom. If he did not know of it it may be safe to say that it did 
not exist. If he did know of it he could not have denied the know- 
ledge without deliberate untruth, which there is no reason to impute 
to his evidence. ; | 

There is, however, one instance in connection with his testimony 

which does need some further consideration. Mir Validad Khan, 
who was the paternal uncle of Rustom Khan, died leaving three 
sons and six daughters. Mir Rustom Khan was asked to determine 
how the estate should be divided among the three sons, and he 
made an award, effecting this division. It is suggested that if no 
such custom as that alleged existed he must have known that he was 
making an improper division of the property. Their Lordships do 
not think this is the only and necessary inference. He was never 
asked to determine the rights as between the brothers and the sisters, 
but merely how to divide the property among the brothers them- 
selves, and it may well be that he assumed that arrangements’ had 
been made with the sisters which rendered it unnecessary for him to 
consider anything more than the actual point that he was called 
upon to determine. He also speaks to a matter, to which constant 
reference is made by the witnesses, and that is that the question of 
inheritance is decided in each family, either by a family council or 
by the head of the family. This is an extremely probable explana- 
tion of many of the instances in the present case, and if it be accept- 
ed it destroys the custom, because the division made according to 
the wishes of the members of a family council is certainly not the 
custom on which the plaintiff relies, 
o In every case of this kind the burden of proof lies heavily upon 
the plaintiff) and though his evidence may consist of a number of 
striking instances in support of his case, it receives a severe blow 
when prominent members of the families concerned deny that the 
custom exists. : 

There is also another piece of evidence which is of considerable 
value : this is to be found in the revenue records which relate to the 
descent of the property of Mir Ghulam Ali Khan, who died leaving 
three widows, one sister, two daughters, and a brother ; one of these 
records, dated October, 1903, shows a clear division according to 
the Mahommedan Law, and not according to any such custom as 
is alleged. There are no other revenue records produced, and it 
is said that the reason of their non-production is that they do not 
assist the defendants’ case, But their Lordships think the omission 
is serious. The best evidence associated with any such custom as 
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that alleged would be found in connection with the division of land, 
and these records would at least have established the fact that land 
was left, its extent and character, and would, were it the fact, make 
clear the point which the evidence leaves uncertain, that, in the 
division of this property, the women were excluded. y 

The argument put forward by the defendant that, in many of 
the cited instànces, the women said to have been excluded have 
been provided with dowries either in the lifetime of the owner of 
the estate, on the division of which they received no benefit, or 
after his death by a male relation, and that this- was equivalent to 
and must be taken as a recognition of their right to share, is one to 
which their Lordships are unable to accede. It is’ quite possible 
that the husband of a wife who had been suitably dowered would 
not desire to claim rights of inheritance against those by whose 
generosity or at whose expense the dower had been provided, but 
this would not involve the conclusion that the right to share existed 
and hid been satisfied by the dower. 

Again, such an argument, though it might affect inheritance as 
between father and daughter, would not cover the present case, for, 
if a daughter had been dowered by her father, and this were treated 
as equivalent to an advancement of her share in his estate, this 
would not affect a claim like the present put forward by a woman to 
a share in her brother’s estate by whom she had never been dowered 
at all. г : 

The ground upon which their Lordships base their judgment 
does not include any such considerations; it is their opinion that, 
although there is much reason in history for the custom alleged, and 
some evidence by which it receives support, yet on the whole the 
evidence has fallen short of the standard to which it must attain in 
order to succeed in altering the devolution of property according to 
Mahommedan law to a devolution determined by a family custom, 
and they will accordingly humbly advise His Majesty that this 
appeal should be dismissed with costs. 


E. Dalgado: Solicitor for the Appellant. 
Wontner and Sons: Solicitors for the Respondents. 
J. M. Р, ? Appeal dismissed, 
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Present: Lord Parker of Waddington, Lord Wrenbury, Sir John 
Edge, Mr. Ameer Ali and Sir Lawren:e Jenkins, 


*KRISHNASAMI PANIKONDAR 
9. 
5. К. M. A. В. RAMASAMI CHETTIAR AND OTHERS. 


[Он APPEAL FROM THE HIGH COURT оғ JUDICATURE 
AT Mapras ]. 


Limitation—Indian Limitation Act (XV of 1877), Secs. я, 5—Ex parte order 
admitting appeal out of time—Suck ан order set aside at kearing—/urisdic- 
tion— Practice Stage at which the question of Limitation should be finally 
determined after “не notice to all parties. 

The admission of an appeal on an ex parte application of the appellant, under 
section § of the Indian Limitation Act, after the expiry of the period of limita- 
tion prescribed therefor under section 4, deprives the respondent of a valuable 
right, for it puts in peril the finality of the decision in his favour, and consequent- 
ly such an order is open to reconsideration at the respondent’s instance. ~ 

The question of limitation should not however be left open till the hearing of 
the appeal, thongh this may have hitherto been the practice in India. The 
Cowts in that country should adopt a procedure which will secure at the stage of 
admission, the final determination (after due notice to all parties) of any question 
of limitation affecting the competence of an appeal. — — 

The order of a Divisional Bench of the Madras High Court was upheld that 


at the time of hearing an appeal it had jurisdiction to set aside an ex parte order 
made by a single Judge of that Court admitting an appeal out of time. К 

Appeal from an order of the Madras High Court (November 4, 
1908) dismissing an appeal presented by the appellant against a 
decree of the Subordinate Judge of Tanjore (February 8, 1905). 

The suit in which the appeal arose was brought by the respond- 
ent to recover possession of a zamindari. The Subordinate Judge 
passed a decree in favour of the respondent, and the appellant, who 
was the first defendant and had presented his appeal after the expiry 
of the period of limitation of до days, obtained an ex parte order 
admitting his appeal from a single Judge of the High Court 
(Sankaran Nair J.) who excused the delay. At the hearing of the 
appeal the learned Judges constituüng a Division Bench rejected 
the appellant’s story and held that the appeal was barred by limita- 
tion. 

Sir Erle Richards, K.C., and Kenworthy Brown for the Appel- 
lant: The order admitting the appeal was made on July 3r, 1905. 
Although notice of admission was given to the respondent, he only 
applied to set it aside on September 48, 1908. This application 
was barred by limitation and should have been dismissed. 
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There is no inherent power in a Court to reverse its-own deci- 


sion ; it depends on the Code of Civil Procedure: practice alone is 


not enough. » 


The admission order was made under rule (b) of the Madras 


.High Court Rules, Appellate Side, which came into force in 


January, 1905. Under these rules a single Judge has power to 
admit an appeal presented after time. The respondent’s only remedy 
against the admission was by applying for review under section 623 of 
the Code of Civil Procedure, 1882, and to do this he was bound by 
time. The practice in Madras since the decision in Venkatrayudu v. 
Nagadu (т), has been against this contention but such practice 
cannot override the provisions of the Code of Civil Procedure. The 
application for review should liave been made to the same tribunal. 
The two Judges who heard the appeal had ro power to set aside 
Mr. Justice Sankaran Nair's decision : it was not an order, for it was 
a determination of the point. 

It was held by the Calcutta High Court in the case of Bharat 
Chunder Коу v. Issur Chunder Sircar (2), that when an appeal had 
been admitted and notice given to the respondent the appellate 
Court had no jurisdiction at the hearing to reject the appeal as out 
of time. А different view was taken by the Allahabad High Court 
in Dubey Sakai v. Ganeshi Lal (3), but Jhotee Sahoo v, Omesh 
Chundr Sircar (4), supports the contention, while Béismadco v. 
Sita Nath (5) is suggested as against the contention. 

Even though Mr. Justice Sankaran Nair may have been wrong 
in not adding to his order the words “subject to objection at the 
hearing,” still he has made an order which he had jurisdiction to 


_make, and his order stands final. 


(On the counsel proceeding to ^the merits as to delay De 
Gruyther, К. C., for the respondent, referred to Corporation of St. 
Johns у. Central Vermont Ry Co. (5), and said that the argument 
should be confined to the grounds set forth in the application for 
special leave to appeal, and that as the question of merit was not 
made a ground in that application, it was not now ‘open to the 
appellant, but that he would not press his objection.) Counsel for 
the appellant then argued on the merits. 

De Gruyther K. C., and O'Gorman for the first Respondent were 
not heard, 

The judgment of their Lordships was delivered by 


(1) (1886) I. L, К. 9 Mad. 450. (2) (1867) 8 W. К. 141. 

(3) (1875) I. L, К. 1 All. 34. (4) (1879) I. 1. К. 5 Calc, І, 
^45) (1912) 17 С. W, М. 42; I. L. R, 40 Calc. 259. 

(6) (1889) L. Е, 14 А. С, 590. 
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Sir Lawrence Jenkins:—On the 4th November, 1908, the 
High Court of Madras dismissed an appeal from an original decree 
on the ground that it was barred by limitation. From this order of 
dismissal the present appeal has been preferred, and in its support 
it has been contended, буз, that the order was without jurisdiction, 
and, secondly, that it was erroneous on the merits. 


The original decree was passed on the 8th February, rgos, in 
the Court of the Additional Subordinate Judge at Tanjore in the 
plaintiffs favour. 


Against it the first defendant, Krishnasami Panikondar, preferred 
an appeal to the Madras High Court. The last day for its presenta- 
tion was the roth July, when the Court re-opened after vacation ; 
but it was not presented until the rath July, 1905. 


It was then re(urned to the appellant as out of time. Tt thus 
became necessary for the appellant to satisfy the Court that he had 
sufficient cause for not presenting his appeal within the prescribed 
period. а ; 

He accordingly again presented his appeal on the 26th July, 
supported this time by affidavits purporting to explain the delay. 
The application for admission came before Sankaran Nair, J., sitting 
as a single Judge, and оп the 3rst July he made an order in these” 
terms : “Delay excused in the circumstances and appeakadmitted.” 


When notice of this appeal was served оп the respondents does 
not appear, but in the following November affidavits were filed 
controverting the material allegations-in those on which delay had 
been excused. Further affidavits were subsequently filed on both ! 
Sides. 

The appeal thus admitted came on for hearing before a Division 
Bench of the Court on the 7th October, 1908, and at the outset it 
was objected that the appeal was out of time, and so not competent. 
The Court, after an examination of the several affidavits, accepted 
this view and dismissed the appeal, as provided by section 4 of the 

‘Indian Limitation Ас. A subsequent application for review failed. 

It has been argued that the admission of the appeal by Sankaran 
Nair, J , was final, and that the Division Bench had no jurisdiction 
at the hearing of the appeal to reconsider the question whether the 
delay was excusable. Butthis order of admission was made not 
only in the absence of, Ramasami Chettiar, the contesting res- 
pondent, but without notice to him. And yet in terms it purported 
to deprive him of a valuable right, for it put in peril the finality of 
the decision in his-favour, so that to preclude him from questioning 
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its propriety would amount to a denial of justice. It must, therefore, 
in common fairness be regarded as a tacit term of an order like the 
present that though unqualified in expression it should be open 
to reconsideration at the instance of the'party prejudicially affected ; 
and this view is sanctioned by the practice of the Courts in India, 


But there remains the contention that, at any rate, the Court 
exceeded its jurisdiction in permitting the question of limitation to 
be reopened at so late a stage as the hearing of the appeal. This 
objection, however, has all the appearance of an afterthought. It 
was not urged at the hearing, though the appellant was represented 
by so experienced an advocate as Sir Basbyam Aiyangar ; nor was 
it even mentioned in the original review petition, It was no doubt 
advanced at a later stage as an additional ground for review, butit 
met with no success, for the High Court held that the procedure 


, adopted in the case was in accordance with the usual practice of 


the Court. The authorities, moreover, show that this practice is not 
peculiar to Madias, and in the circumstances their Lordships hold 
that the Division Bench had jurisdiction lo reconsider the sufficiency 
of the cause shown, and to 1@ this at the hearing of the appeal. 


But while this procedure may have the sanction of usage, it is 
manifestly open to grave objection. It may, as in this case, lead to a 
needless expenditure of money and an unprofitable waste of time, 
and thus create elements of considerable embarrassment when the 
Court comes to decide on the question of delay. Their Lordships 
therefore desire to impress on the Courts in India the urgent expe- 
diency of adopting in place of this practice a procedure which will 
secure at the stage of admission, the final determination (after due 
notice to all parties), of any question of limitation affecting the 
competence of the appeal. 

On the merits little need be said. It is the duty of a litigant to 
know the last day on which he can present his appeal, and if through 
delay on his part it becómes necessary. for him-to ask the Court 


to exercise in his favour the power contained in section 5 of the - 


Indian Limitation Act, the burden rests on him of adducing distinct 
proof of the sufficient cause on which he relies. It was with the 
and 
after a careful and critical examination and appreciation of the 
evidence, the learned Judges distrusted his explanation and held 
that sufficient cause had not been shown. The Court therefore 
declined to exercise in his favour the power to excuse delay. , It has 
not been shown:that in this the Court fell into any grror, and their 
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Lordships consequently decline to interfere with its decision. They 
- will therefore humbly advise His Majesty that this appeal should 
be dismissed with costs. 
Douglas Grant :—Solicitor for the Appellant. 
Chapman Walker & Shepherd :—Solicitors for the rst Res- 
pondent. 7 ` 


J. M. P. Appeal dismissed. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, Mr. Justice 
T'eunon and Mr. Justice Walmsley. 


SARAJ RANJAN CHAUDHURI 
: 9. 
PREM CHAND CHAUDHURI AND OTHERS.* 


Limitation — Limitation Act (X Vof 1877), Sth. AE Art. rog—Sale under 
Putni, Regulation ( VIII of 18r9)—Purckaser given possession—Sale set- 
. aside—Decree, reversal of. . 


A putni was sold in October, 1001, under Putni Regulation for arrears of. 
rent, The defendant purchaser was put into possession. The plaintiff, the owner 
of the putni, instituted a suit for setting aside the sale on the 17th May, 1902. 
In that suit they made no claim for mesne-profits which had accrued either 


before the suit or which accrued during the pendency of the suit, On the 18th. 


August, 1902, the suit was decreed in the first Court, with the result that the sale 
was set aside. On appeal, the first appellate Court reversed the decree of the 
first Court on the 13th February, 1903. Then there was an appeal to the High 
Court and on the 11th of May, 1905, the High Court remanded the case for 
further consideration and decision, to the first appellate Court, On the rith 
September, 1905, thc first appellate Court affirmed the decision of the first Court 
. With the result that the sale was set aside. A second appeal to the High Court 
was dismissed on the 3oth May, 1907, The plaintiff then instituted the present 


suit on the 16th September, 1907, for mesne-profits from March ae to the date . 


of suit : 


* Letters Patent Appeal No, 4 of 1916, against the decision of Mr. Justice 
Doss, dated the 3oth June, 1909, in Appeal from Original Decree No. 84 of 
1908, against the decree of Babu Jogendra Nath Mitter, Subordinate Judge of 
MI dnapur, datcd the 17th February, 1908, 


August, 20, 21. 
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Held, that article 109, schedule II of the Limitation Act was applicable and 
that the plaintiff was entitled to mesne-profits for 3 years from 16th September, 
1904 to the 16th September, 1907, the date of the suit: Peary Afokun +, Кыш. 
rant (x) followed: Holloway v. Guneshwar (2) not followed, 

That the plaintiff was not entitled to deduct from the period of limitation 
the périod from the 12th February, 1903 to 11th September, 1905. 

` Appeal by the Principal Defendant. 

Suit for recovery of mesne profits. ы 

The primary Court over-ruling the plea of limitation, held that 
the «defendant No. x was liable for the mesne profits claimed. 
Against that decision, defendant No. 1 appealed. The following 
dissentient judgments were delivered : . 


Doss, J.—The point for determination in this appeal is, whether 
the plaintifff are entitled to mesne-profits for more than three years 
prior to the institution of the suit. The plaintiffs are the putnidars 
of certain Mouzas held under the zemindars called the Nandis. 
The plaintiffs having made default in the payment of putni rent for 
the year 1308 B.S., the zamindars applied to the Collector of Midna- 
pur under Regulation VIII of 1819.for sale of the putni taluk, On 
the agth October, тоот, the funi taluk was sold by the Collector 
and was purchased by the defendant No. 1. He obtained a certi- 
ficate of sale and was-duly-put into possession by the Collector, 
such possession taking effect from the beginning of 1309 ami year 
corresponding to 15th September, тоот. On the 17th May, тооз, 
the plaintiffs instituted a suit under the provisions of that Regula- 


tion against the zemindars and the defendant for reversal of the 


sale on the ground of irregularity in the proceedings preliminary to 
the sale. On the 8th August, 1902, the sale was set aside by the 
first Court. On appeal by the defendants, that judgment was set 
aside by the Court of Appeal below on the 13th February, 1903. 
Thereupon the plaintiffs preferred a second appeal to this Court 
On the тї May, 1905, this Court set aside the judgment of the 
lower Court and remanded the case for a fresh decision. After 
remand the Court of appeal below on the rrth September, 1905, 
set aside the sale and decreed the suit of the plaintiffs. On second 


' appeal Бу. the defendants this Court affirmed the decision of the 


Court below on the goth May, 1907. 
On the 16th September, 1907, the plaintiffs instituted the present 
action for mesne profits for the amli years 1309, 1310, 1311 and 


` 1312 'B.S. At the trial they gave up their claim for mesne profits 


for the first six months of 1309. Ў 
(1) (1908) I. L. К, 35 Cale, 9963 8 C. L, Sp 181. 
(a) (1905) 3 C. Le [. 182, 


J 
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. The defendant No 1° pleaded that he was not liable for mesne 
profits ав he was in lawful and Jona /íde-possession derived under 
the sale by the Collector, and that even if he was liable, the claim 
for mesne profits for the years 1309, 1310 and 131r were barred by 
limitation. The Court below has overruled the plea of limitation 
and has held that the defendant No. x is liable for the mesne profits 
claimed. It has ordered a commissioner to be appointed to deter- 
mine the amount of mesne profits for the last six months of 1309 
and for the years 1310, 1311 and 1312. From this judgment the 
defendant has appealed. І 

It is not disputed that the mesne profits for the year 1312 are 
not barred by linfitation. The only question in this appeal therefore 
is whether the mesne profits for thé six months of 1309 and for the 
years 1310 and 1311 are barred by limitation. Article 109 of Act XV 
of 1877 provides that a suit for profits of immovable property belong- 
ing to the plaintiff which have been wrongfully received by the 
defendant must be brought within three years from the date when 
the profits are received, or, where the plaintiff has been dispossessed 
by & decree, afterwards set aside on appeal when he recovers 
possession. 

The amount of the rents and profits which have been received 
by the defendant during the year 1309 amli could not be ascertained 
until after the end of the year, and therefore such rents and profits 
could. not be said to have been received by the defendant until the 
end of that year. See Byjnath Pershad v. Badheo Singh (1) A 
too literal interpretation of the words “when the profits are received" 
would impose upon the plaintiff the somewhat unreasonable burden 
of proving what rents and profits the trespasser realized each day of 


the year. Then again the wrong-doer is not liable for all the rents — 


and profits received during the year but only for the balance after 
deduction of the revenue or rent, as the case may be, payable for 
the land and the collection charges. Such balance evidently 
cannot be ascertained until the'end of the year. Besides, the rule 
which requires that interest must be allowed on mesne profits year 
by year [see Radharaman Munshi v. Surnomoyee Debi (2); Hurro- 
durga Choudhurani ү. Sarat Sundari Debi (3); Brojendra Kumar 
Roy v. Madhab Chandra Ghose (4) and Girish Chandra Lahiri v. 
Saski Shekhareswar Roy (5)] proceeds on the basis that interest is to 


(1) (1868) то W. К. 486. 

(2) (1905) I. L. К. g0-Cale, 506; 7 С. W. N. 437. 

(3) (1881) L. R, 9 I. А.т; I. L, В. 8 Cale. 332.- 

(4) (1882) I, L. І, 8 Cale, 343. (5) (1905) 1. L, К. 33 Cale. 329. 
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be calculated on the aggregate amount of rents and profits ascertain- 
ed at the end of each year.* Furthermore, the ordinary rule accord- 
ing to which the person in wrongful possession of property is held 
liable not only for the profits actually received by him but also for 
the profits which he might with ordinary diligence have received 
therefrom, also points to the same inference, namely, that his 
liability does not begin until after the end of the year, for, until the 
year terminates, the amount of profits which he might with ordinary 
diligence have received cannot be ascertained. The am year 1311 
ended on the 2oth September, 1904, and that date is within three 
years of the date of the institution of the present suit. Hence the 
claim for the mesne-profits of 1311 is not barred by'limitation. The 
real question, in this case, therefore natrows itself down to the 
liability or otherwise of the defendant for the mesne-profits of 1310 
and the last six months of 1309. The last day of 1310 corres- 
ponds to 2nd September, 1903 and that of 1309 to r3th September, 
1902. The possession of the defendant commenced from the 
иһ September, 1901. Hence he has been in receipt of Ше 
rents and profits of the last six months of 1309 and for the whole 
of 1310, Itis insisted on behalf of the appellants that this part 
of the claim 1s barred by provisions of article 109 of the Limitation 
Act for the reason that those profits were received more than three 
years before the date of the institution of the suit. 

Iam unable to accept this contention as sound. The words 
“the profits” in the third column,evidently refer to the profits of 
immovable property belonging to the plaintiff which have been 
wrongfully received by the defendant. If the expression “when the 
profits are received" in the third column of article тоў be cons- 
trued literally and be taken to refer to the respective dates whcn 
the profits are actually received by the defendants, the resulting 
anomaly would be very serious indeed. The period of limitation 
in the class of cases like the present would begin to run against the 
plaintiff, before the right to bring a suit for such profits has accrued 
to him. The right to bring the suit does not accrue unless and 
until it can be predicated of the receipt of the profits by the defend- 
ants that it is wrongful as against the plaintiff. The question there- 
fore resolves itself into this, whether the profits of 1310 and 1309, 
though received at the end of these years, were at the dates when 
they were received, profits belonging to the plaintiff, which had been 
wrongfully received by the defendant, or, in other words, whether 
the defendant during those years was a trespasser and a wrongdoer 
and was in wrongful receipt of the ients and prefils, The position 
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of the zemindar who brings about a sale of a putni taluk under 
Regulation VIII of 1819 was thus observed upon by their Lordships 
of'the Privy Council in Mussammat Rani Suruomoyee v. Sosheemukhi 
Burmonia (х) “they do not concur in the view taken by the High 
Court, that the appellant, Ze, the zemindar can be said to have 
committed an act of trespass, because when she pursued the remedy, 
which was clearly competent to her if it had been regularly pursued, 
she inadvertently omitted one of the formalities prescribed by the 
Act, and that her proceedings, therefore, become inoperative. "Their 
Lordships cannot treat this as an act of trespass.” If the zemindar 
in bringing about a sale under Regulation VIII of 1819 is not 
guilty of an act of trespass and is not a wrong-doer, even if he 
inadvertently omits any of the formalities prescribed by the Act, 
far less can the auction-purchaser who is put into possession by the 
Collector, or, in other words, who is installed into possession under 
the authority of law, be held to be guilty of trespass or in wrongful 
possession of the land and of the rents and profits thereof. In 
Perumal Udayar v. Krishnama Chettyar (2), certain profits having 
been sold for arrears of revenue under the Madras Revenue Re- 
covery Act and the purchasers having been put into possession, the 
proprietor brought a suit to set aside the sale. A decree having 
been made in his favour, he brought a suit against the purchaser for 
mesne profits. The Madras High Court held, following the decision 
of the Privy Council in Dakhina Mohan Roy v. Saroda Mohan 
Foy (3), that the purchaser was in rightful possession until the decree 
was set aside, that he was not a trespasser and not liable to make 
good any loss sustained by the rightful owner by being kept out of 
possession, but was only bound to account for the mesne profits, £e, 
for all rents and profits which he had received or which without 
wilful default he might have received. In DaAAima Mohan Roy v. 
Saroda Mohan Roy (3), the plaintiff having obtained a decree for 
possession of a revenue paying estate, was put into possession in exe- 
cution of the appellate decree of the High Court pending an appeal 
to the Privy Council. In order to protect the estate from sale, the 
plaintiff paid certain arrears of Government revenue. The decree 
of the High Court was afterwards reversed by the Privy Council 
and the defendant was restored to possession. The plaintiff then 
brought an action to recover from the defendant the sums which he 
had paid to satisfy the arrears of revenue. The decision of that 
question turned upon the character of the plaintiff's possession at 


(x) (1868) 12 M. I. А. 244. (2) (1894) I. L. К. 17 Mad. 251, 
(3) (1893) I, К, 20", А, 160; I, L, В, 21 Calc, 142. 
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the time he made payments of Government revenue, Their Lord- 
ships of the Privy Council observed “ it seems to be somewhat a 
strong thing to hold that the appellant," #¢, the plaiptiff, “when he 
paid the: Government revenue, was in wrongful possession of the 
estate. He was in rightful: posséssion at the time. He was in 
possession, under the authority of the highest Court in India.” These 
authorities clearly establish the proposition that if a person, whether 
an auction-purchaser or a party to a suit, is duly put into possession 
under the authority of law, whether by a Collector or a revenue 
officer or by a civil Court in a proceeding to which the owner of 
the property or the other party to the suit is a party, such possession 
is not wrongful until the sale is set aside by a confpetent Court, in 
a suit brought in pursuance of the statute under which the sale is 
held or until the decree under which the party was put in possession 
is reversed on appeal. 

Article та of the Limitation Act (XV'of 1877) contains by im- 
plication a legislative recognition of the condition of rectitude of 
the title of the purchaser derived under any of the sales mentioned 
therein, and held by a civil Court or a Collector or a revenue 
officer for it prescribes the short period of one year only from the 
date of confirmation of sale within which the injured proprietor is 
allowed to bring a suit to set aside the sale and regain his- posses- 
sion, on failure of which the title of the purchaser becomes unassail- 
able. 

No doubt if the decree under which a party is put into possession 
is passed without jurisdiction or if the sale is «уи vires the posses- 
sion of the person who is put in possession under such a decree or 
the possession of the purchaser who is put into possession under 
the sale, is in contemplation of law wrongful and that from the 
moment the purchaser is put into possession. For a similar reason, 
if an owner of property is dispossessed in execution of a decree or 
order of Court to which he is no party, the possession of the person 
who is put in possession is just as ‘wrongful as if the owner had 
been dispossessed by force ‘or fraud; the owner in such case is 
entitled to recover possession and claim mesne profits from the 
moment the other party is put into. possession because from that 
moment the possession of the latter is wrOhgful as against the true 
owner. In such cases the person who takes possession cannot 
legitimately invoke the sanction of legal authority in justification of 
his possession. But such pogsession is not wrongful if the decree 
* is passed by a Court of competent jurisdiction in a suit or proceeding 
to which he is a party or if the gale is held by an authority which 
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has jurisdiction to hold the sale, however irregular the proceedings 
which led to thesale may have been. It is only when the sale is finally 
set aside by*a suit or the decree is finally reversed on appeal, that the 


possession by virtue of the ultimate judicial declaration becomes 
wrongful, not merely from the time when such declaration is 


pronounced but a2 initio i.e., from the time the unsuccessful party or ` 


the purchaser was installed into possession, The rightful owner 
then becomes for the first time entitled to recover from the 
technical wrong-doer the mesne profits received by him for the 
Whole period during which he had been in possession. It is from 
that time thgt the retention, by the wrong doer, of the profits so 
received by him becomes wrongful against the owner. It does not 
matter however long may have been the period during which ће 
had received such profits. Itis only after such final adjudication 
that all the profits received during the antecedent period can be 
Said to have been wrongfully received by the defendant If a suit 
for recovery of the mesne profíis is brought within three years from 
the time when the receipt of such profits is finally pronounced by 
the Court to. be wrongful, it would in my opinioh be within the 
scope of article тод of the Limitation Act. The principle which 
governs those cases is the same as that which underlies the funda- 
mental and universally recognised doctrine of restitution illustrated 
in the cases of Rodger v. Comptoir Г Escompte De Paris (т); апа 
Shama Pershad Chowdhury v. Нито Prosad \ Chowdhury (а), in 
the matter of the petition of Raj Aisen Singh (3) ; Hakum Chand 


v. Kamalanund (4) ; Raja Singh v. Kooldip Singh (5) and Radhey 


Singh v. Magni Ram (6), and which is partially embodied in section 
583, Civil Procedure Code, under that doctrine the injured 
party is completely restored to the position he would have occupied 


„but for the decree which is subsequently set aside and the action 


- of the primary Court in enforcing its decree and he is entitled to 


* 


recóver not only the land of which.he had been put out of posses- 
sion or the principal money which he had paid under the erroneous 
decree but also all mesne profits, interests, damages and compensa- 
lions which are properly, consequential on the reversal of the decree, 
The right to the restitution does not accrue until the ultimate 
ieversal of the decree or order under which possession is lost or the 
money paid ; when this right accrues, the owners are entitled to 
recover back all the profits which tbe person placed in possession 


' (1) (1871) L. R. 3 P. C. 465. (2) (1865) 10 M. I. А, 203, 
i3) (1866) B. L. R. (Е, B. К.) 605. (4) (1905) I. І, К, 33 Calc. 927. 
(5) (1894) I. І. К. 21 Calc. 989. (6) (1902) 6 C, W, ЇЧ. 710712} 
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«under the authority of the law may have derived from the property 
or the money which the unsuccessful party has received together with 
all the fruits derived from the enjoyment of the money. The real 
foundation of this right is thus explained in the following passage 
in the judgment of their Lordships of the Privy Council in Rodger v. 
Comptoir Г? Escompte De Paris (1). "Now their Lordships are of 
opinion that one of the first and highest duties of all Courts is to 
take care that the act of the Court does no injury to any of the 
suits, and when the expression ‘the act of the Court’ із used it does 
not mean merely the act of the primary Court, or of any interme- 
diate Court of Appeal, but the act of the Court as a whole from the 
lowest Court which entertains jurisdiction over the "matter up to 
the highest Court wbich finally disposes of the case. Itis the duty 
of the aggregate of these tribunals, if I may use the expression, 
to-take care that no act of the Court in the course of the whole of 
the prodeedings does an injury to the suitors in the Court.” 

In addition to the provision I have already discussed, article 109 
further enacts that where plaintiff bas been dispossessed by a decree 
afterwards set aside on appeal, the period of limitation for a suit for 
the profits of immovable property belonging to the plaintiff which 
has been wrongfully received by the defendant is three years when 
the plaintiff recovers possession. 

-In such a suit the plaintiff recovers mesne profits not only for, 
three yeais prior to the institution of the suit but for any number 
of years during which the defendant may have been in possession, 
And why? Because, as the words of the article in the first column 


` themselves plainly indicate, unless and until the decree under which 


the defendant is placed in possession is reversed in appeal, plaintift 
cannot claim the mesne profits as belonging to him and as having 
been wrongfully received by the defendant. It is then and then 
only that the retention of the mesne profits by thedefendants becomes 
wrongful as against the plaintiff. "The case of Krishna Nard v. 
Kunwar Periab Narayan Singh fa) relied on by the appellants 15 
clearly distinguishable. "There, the plaintiff, who was a sub-settle 
ment-holder of certain villages, had been dispossessed by the mana- 
ger under the Oudh "T'alukdazs' Relief Act, acting not in any judicial 
or guasi-judicial capacity, but on behalf of the then owners of the 
estate, which, however, was subsequently adjudged to belong to the 
defendant. It was contended on behalf of the appellant that the 
manager under the Oudh Talukdars’ Relief Act was acting, as -it 
were, judicially, and therefore the suit came under the words of the 
(1) (1871) La К, 3 P. C. 465 (485). (2) (1884) 1, L,R, 10 Calc, 785. 
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secünd paragraph in the third column of the article. Their Lord- 
ships of the Privy Council pointed out in the course of the argument 
that the comtention was manifestly untenable, and it was accordingly 
abandoned by counsel. The act of dispossession by the manager 
‚жаз an act possessing the same legal character as an act of dis- 
possession by any private individual. The plaintiff brought the 
previous suit not for setting aside the act of dispossession, indeed 
no such suit could be maintained but for a declaration of his title 
and for recovery of possession. When however a Collector sells 
an estate for arrears of revenue or a pulni taluk for arrears of rent, 
the defaultipg proprietor or talukdars cannot recover possession 
fiom the purchaser at the sale unless the sale is cancelled by a suit 
instituted for that purpose and that within the short period of one 


year prescribed by law: The sale is good and confers a' valid title. 


to the purchaser until it is judicially declared to be bad, whereas 
the act of dispossession by the manager in the case was unwarrantable 
and bad from the very beginning. 
_ It may perhaps be useful to point out that the words “settlement 
officer” before the words “or the manager acting under the Oudh 
Talukdars’ Relief Act” at page 791 of the report probably crept into 
` the judgment per incuriam, because it was the manager acting under 
the Oudh Talukdars’ Relief Act and not the settlement officer who 
had dispossessed the plaintiff. In fact the settlement officer had tried 
and decreed the previous suit for possession brought by the plaintiff 
after dispossession by the manager. 

The foregoing considerations in my opinion lead to the conclusion 

“that the mesne profits for the last six months of 1309 and for the 
whole of 1310 and тзт are saved from limitation. 

‘J am of opinion that the judgment of the Court below is right, 
though not for the reason assigned by it and that this popan should 
accordingly be dismissed with costs. 

Riċhardson, J.—-This appeal is preferred by the principal 
defendant in a suit for the mesne profits of a putni mehal within the 
estate of certain persons whom the learned Subordinate Judge calls 
the Nandis. The plaintiffs in the suit may be conveniently describ- 
ed as the pu‘nidars. They are the respondents before us and the 
term where necessary will be used, so as to include such of the 
persons under whom they claim as come as actors into the course 
-of the narrative: at the instance of the Nandis the putni was sold 
by the Collector under Regülation VIII of 1819 and was purchased 
by the defendants" who took possession, it is said, with effect from the 
beginning of the year 1309 (September, 1901). 
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On the 17th May, 190a, the Pa/nídars instituted a suit to:chave 
the sale set aside. They obtained a decree from the Subordinate 
Judge on the 18th August, 1902. The decree was revessed by the 


- District Judge on the 313th February, 1903, but on second appeal 


the suit was remanded on the rrth May, 1905. On remand the 
District Judge set aside the sale on the 11th September, 1905 and 
an appeal to the High Court was dismissed on the 30th May, 1907. 
The present suit was instituted on the 16th September, 1907, the 
puinidars claiming mesne profits for the four years from 1309 to 1312 
inclusive. In the lower Court they abandoned their pretentions to 
mesne profits for the first six months of 1309. It is not clear why 
they did so. Possibly their intention was to exclude mesne profits 
for the period antecedent to the institution of their suit to set aside 
the sale: Mewa Kuar v. Banarsi Prosad (т). The only question 
which arises is whether the balance of claim so far as it relates to 
such period as precedes the three years next before the filing of the 
plaint is barred by limitation under Article тод of the second 
schedule to the Limitation Act XV of 1877. 

The Learned Subordinate Judge has answered this question in 
the negative relying on the case of Lathan Chandra-Sen v. Madhu- 
sudan Sen (а), It is conceded here that the second part of Article 
rog has no application: Krishna Nand v. Kunwar Pertab Narayan 
Singh (3). But it was contended as I gathered that the putnidars 
are entitled to deduct the period between the 13th February, 1903 
when as it afterwards appeared the District Judge wrongly affirmed: 
the sale of the guint and the 11th September, 1905, when he set aside 
the sale. It is argued as I understand that the right to sue for mesne 
profits was lost during this period owing to a mistake made by the 
District Judge and that the law of limitation should therefore be 
regarded as inoperative or in suspense during the same period. In 
my opinion however the authority referred to by the Subordinate 
Judge does not cover the circumstances of the present case. The 
putnidars might have asked for the mesne profits for which they are 
now suing in their previous suit, and might thus have kept their 
rights alive. But apart altogether from any question of hardship, 
there would appear to be no escape from the plain language of the 
first part of Article rog and the authorities referred to before us 
appear to me to be beside the point. The case of. Amrita Sekhar 
Banerjee v. Bejoy Chand Mahtad (4), decides no question of,limita- 
tion, The cases of Hem Chandra Chowdhury v. Kali Prosanno 


(1) (1895) 1. L. R. 17 All. 533 ^ 
(а) (1907), C. L. J. 59 t Y. L. R. 35 Calc. 209 
(3) (1884) 1. І. К, то Cale, 785, - DE UNE 4C. ln Ü 547, 
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Bhaduri (х), and Raja Rangayya Appa Rao v. Babba Sriramula (2), 
which were decided by the Privy Council, relate to claims for rent 
and are clearly distinguishable. The former case is merely an 
instance of the application of the provisions of section 14 of the 
Limitation Act. It is not contended that those provisions apply 
here. The latter case is an authority in regard to the timeat. which 
in ceriain circumstances and with reference to other provisions of 
the law, rent may be said to become due. The case of Mussammat 
Rani Surnomoyee v. Sosheemukhi Burmonia (3) also related to rent. 
The susnidars in that case recovered mesne profits in the suit to set. 
aside the sale of the puini and were afterwards sued for rent and 
it was held that the suit was not barred by the lánguage of section 32 
of Act X óf x859. That section too speaks of the time when an 


arrear of rent “shall have become due.” None of these cases’ 


dealt with the language of Article 109 or with language of similar 
import The article requires that a suit for mesne profits should 
be brought within three years from the time when the profits are 
received. To my mind there can be no doubt as to the time when 
the profits were received which the $ufnidars seek to recover and 
I think that the claim for profits received before the three years 
next before the filing of the plaintis barred. Principles founded 
on justice, equity and good conscience are subject to specific rules 
of law: Dakhina Mohan Roy v. Sarda: (4) It was ultimately 
decided in the previous suit that the defendant had no right to be 
in possess'on and that had been throughout the contention of the 
putnidars. That is the foundation of their claim for теспе profits 
and they cannot have it both ways. I can find no sufficient reason 
for saying that during any part of the time covered by the suit the 
operation of the rule of limitation applicable was suspended. 


As I have said, it was open to pufnidars to include action for 
past and future mesne profits inthe suit which they instituted in 1902 : 
(See in this connection section атт of the Civil Procedure Code of 
1882). Not having done so, they can scarcely complain of hardship 
now. Rani Surnomoyees case (a), was distinguished for somewhat 
similar ground in Buroda Kant Roy v. Chunder Coomer Roy (5). 
No doubt the guésidars are, not precluded merely by the fact that 
they did not ask for future mesne profits in the suit of r902 from 


(1) (1903) I. І. К. 30 Cale. 1033 8С. W. N. r. 

(2) (1908) I. L. В. 27 Mad. 143 (P. C.) ; 8C. W. М. 162, 
. (3) (1868) 12 M. I. А. 244. - у 

64) (1893) Le R. 2q I. A. 160; I. І, К, ан Cale, 142. 
(5) (1875) 23 W. К, 280. 
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now claiming thém (penultimate paragraph of sec. a44 of the old 
Civil Procedure Code). But the claim as now preferred is confront- 
ed with a difficulty which, had the course suggested been taken, 
would not have arisen: Raja Bhup [ndar Bahadur Singh у Bijai 
Bahadur Singh (1). This last case at p. 215 contains incidentally 
an indication of the meaning which their Lordships attach to Art. 
109 and so far as it goes, supports the view I have ventured to ex- 
press. The cases of Mahmud Riasat Ali v. Hasin Banu (з) ; Kalka 
Singh v. Paras Ram (3), and Abbas v. Fasihuddin (4), may also be 


‚ referred to in further support of that view. I have already referred 


to Krishna Nans case (5). 

In my opinion therefore this appeal should be allowed’ (in the 
circumstances of the case without costs) and the decree of the 
learned subordinate Judge should be amended accordingly. I may 


-add that it may be that asa matter of convenient practice, mesne 


profits are often regarded as actually received at the end of the year 
in which they accrue and that fot the purpose of calculating interest 
they are always so regarded. The difficulty however of laying down 
any general rule for all purposes is illustrated by the claim which the 


puinidars makein the present case for the profits of the last six . 
months of 1309. It would seem that the question what particular ` 


profits should be excluded or included should be settled after 
enquiry with reference to the facts of each case. 


The principal Defendant thereupon preferred an ош under 
Clause 15 of the Letters Patent. 
Babus Mahendra Nath Кау and Mohini Mohon Chatterjee for 
the Appellant. 
Dr. Dwarka Nath Mitter and Babu Sattotoripati Roy for the 
Plaintiffs Respondents. 
Babus Baidya Nath Dutt and Mohini Nath Bose for Proforma 
Defendants Respondents. 
The judgements of the Court were as follows; _ 
Sanderson, C. J.—This is an appeal "under the Letters Patent 
in respect of an appeal in which Mr. Justice Doss and my learned 
brother Mr. Justice Richardson differed in opinion. 
. The judgments were delivered so long ago as June тос). Both 
the judgments were read by Mr. Justice Richardson, because, as we 
(1) (1900) L. R. 27 I. A. 209; 5 C. W. N. $2. 
(2) (1893) L. В. 20 I. А. 155 (159) 1 I. L. R. 21 Calc 157. 


(3) (1894) I. L. К. 22 Calc, 434 (443) (Р. C.) . 
(4) (1897) І.Т. К, 24 Cale, 413. (5) (1884) I. L. К. то Calc. 785. 
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have been informed, on that date Mr. Justice Doss was away on 
leave: and, apparently some doubt arose as to whether the 
judgment of Mr. Jystice Doss was a valid judgment, having regard 
to the fact that was read by my learned brother Mr. Justice Richard- 
son when Mr. Justice Doss was away from Court on leave, and 
apparently this matter was left in abeyance for many years. It 
was brought before my learned brother Mr. Justice Mookerjee and 
me last year,* and it was argued on the one hand that Mr. Justice 
Doss's judgment was .a valid judgment and on the .other that it 
„was not a valid judgment. We came to the conclusion that it was a 
valid judgment and consequently the appellant would have had a 
right of appeal under the Letters Patent, if he had appealed within 
the pioper lime, and, baving regard to the special facts that were 
stated to us at,that time, that the time for appealing should be 
extended and we did extend it. The result was that this appeal was 
presented to Court and it has now been heard by us. I think it was 


necessary to state those facts and to show how this very considerable : 


delay in this case has arisen, 


Now, the suit in which this appeal arises was a suit brought by 
the plaintiff for mesne profits in respect of the'am/i years 1309, 1310, 
1311 and 1312. I might say at this stage that the claim in respect 
of the earlier half of the year 1309 was given ир by the plaintiffs at 
some stage of the proceedings. The learned subordinate Judge 
decreed the suit, and declared that the plaintiffs were entitled to get 
mesne profits from the last six months of 1309 to 1312, and thata 
commissioner should be appointed to take accounts from the papers 
filed by the plaintiffs and from other necessary papers and that the 
amount paid by the auction-purchaser on account of the 31315 rent 
and the costs of realisation should be set off against the money due to 
the plaintiffs, and that the case should be brought up again before 
him alter the commissioner's report had been received. From that 
decision the defendant no. 1 appealed :—That was the appeal which 
was heard by Mr. Justice Doss and my learned brother Mr. Justice 
Richardson. The point which. arose upon the appeal was аз to the 
Limitation Act. The defendants contended that the plaintiffs were 
not entitled to recover any mesne profits except those which were 
received or which ought to have been received without wilful default, 
within three years prior to the institution of the suit. 


The facts which are material to be stated in this matter are as 
lollows : It appears that in October 1901, the property in question 


* Ste, (1916) 33 C. 9L. J. 592 Repo 


269 


CIVIL. 
1917. 
eel 
Baraj > 
v. 
Prem Chand, 
Sanderson, C. 7. 


240 
CIVIL. 
1917. 
— 
* Saraj 
n. 
Prem Chand. 
Sanderson, C. f. 


THE CALCUTTA LAW JOURNAL. [Vor XXVIL 


was bought by the defendant No. r at an‘ auction sale held under 
Patni Regulation VIII of 1819. He was put into possession in 
September (the auction sale took place, I understand, in October 
but the possession was taken as from September т9о1). On “the 
17th of May туса, the plaintiffs sued the defendants to Set aside the 
sale.« In that suit they made no claim for mesne profits which had 
accrued either before the suit or which accrued „during the pendency 
of the suit. On the r8th of August 1902, the suit was decreed in 
the first Court, with the result that the sale was set aside. Then 
there was an appeal which was heard by the District Judge ; and, 
on the 13th. of February 1903, the District Judge reversed the decree 


of the Subordinate Judge, with the result that the sale was affirmed. © 


Then there was an appeal tothe High Court and on the 11th 
of May, 1905, the High Court remanded the case for further consider; 
ation and decision, to the District Judge. On the 11th of September, 
1905, the District Judge affirmed the decision of the Subordinate 
Judge, with the result that the sale was set aside. Then there was 
a further appeal to the High Court, which was heard on the 3oth 
of Мау, 1907, and the appeal was dismissed, the result of course be- 
ing that the decree setting aside the sale was upheld, 

This suit was brought on the 16th of September 1907 : and, the 
learned vakil for the defendant No. 1 has urged that the plaintiffs 
are not entitled to recover any mesne profits which accrued, and which 
were received or which might have been received prior to the 16th 
day of September 1904. I might point out that inasmuch as the 


claim was made with reference to the amli years, September, 1902,. 


might be taken to be the beginning of 1309, September 1903 to be 
the beginning of 1310; September 1904 to be the beginning of 
131i-; September 1905 to be the beginning of 1312. 


The first point that arises in respect: of this matter is whether 


article 109 of the Limitation Act which is applicable to this case, 
namely, Act XV of 1877, applies to this case. 

The learned vakilfor the plaintiffs has argued that article 10g 
is not applicable and his ground was that article rog applies to 
profits of immovable property belonging to the plaintiffs which 
have been wrongfully received by the defendant, and his point was 
that inasmuch as the defendant was put in posssession in conse- 
quence of the sale which was held under the Putni Regulation, 
the defendant’s possession could not be held to be wrongful; in 
other words, the defendant could not be held to be a trespasser, and 
that consequently the mesne profits which the defendant received 
piior to the 11th of September, 1905, were not wrongfully received, 


i е 


~ 
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He further urged that the matter ought to be looked upon as if the 
defendant had obtained possession if pursuance of a proceeding under 
the Regulatione which was of a semi-judicial nature. With that 
І cannot agree. As T have already said, possession was obtained by 
the defendant under the sale which was held under the Putni Regu- 
lation. Our attention was drawn to that Regulation this morning: 
and, it is clear that in this case there was no order of the Court for 
the sale : the sale was held by the appointed officer, and possession 
was given as I assume by the’ zemindar in accordance with the 
provisions of clause 15 of the "Regulation. But there still remains 
the question whejher the point'is right which the learned vakil has 
argued, namely that article тоо does not apply because it cannot 
be said that the profits were wrongfully received., In my judgment 
? article тоо does apply. Ithinkthatit is clearthat when we look 
at the third column of the schedule, we find that even if the 
possession had been obtained undera decree of the Court which 
was afterwards set aside on appeal, this article would have applied, 
and the profits would Have been said to have been wrongfully 
received. A fortiori when possession was obtained by the de- 
fendant under the gale held under the Regulation to which I 
have referred, article rog would apply. I am confirmed in that 
opinion by a judgment of this Court in the case of Peary 
Mohon Roy v. Khelaram Sarkar (т), where the facts are very 
similar to the facts of this case. In that case “а байи теда was 
sold under Regulation VILI of 1819 for arrears of rent on the 18th 
May, тобоо, when the defendant-purchaser came into possession. 
The plaintiff-owner of the fni instituted a suit for setting aside the 
sale and obtained a .decree and took possession on the rth Sep- 
tember, 1901: The plaintiff then instituted the present suit on the 
6th April, 1904, for mesne profits for the period the defendant was in 
possession, visą, from 18th May, 1900-to rrth September, тоот: 
Tt was held that the’ ‘defendants wrongfully received profits, which 
were receivable by the plaintiff. ‘Article rog and not article 120 
governed the case, and the claim for the period (r8th ‘May, тдоо to 
sth April, 1901) preceding the three years next before the institution 
of the suit was barred by limitation.” І think that is а case directly 
in point, and I agree with the decision that was arrived at in thát 
case. 

Further, there is another case: Krishna Wand v, Kunwar 
Pertab (2), to which we have been referred. Although in that case 
the property was not sold under the Regulation which was used in 

(т) (1993) Т, LR. "45 Calc. 996, (2) (1884) T. Т„ К. то Cale, 785. 


> 
D 


Сі, 


1917. 
ме 


Saraj 
v. > 
Prem Chand, 


Sanderson, С. J. 


27а THE CALCUTTA LAW JOURNAL. (Vor. XXVII. 


Civit. C this case and also in the case of Peary Mohon v. Khelaram (1), and 
1917. the defendant there was put in possession by the settlement officer at 
Ber] the instigation of the manager underthe Talukdars’ Relief Act, XXIV 

о. of 1870, the principle of the decision appliesto this case. Itwas there 
Prem Chand. 


isi held that the-mesne profits which were recoverable were those which 
Sanderson, С. J. had been received within three years prior to the suit. 


= Our attention was drawn to a case Е H. Holloway & 
others v. Guneshwar Singh & others (2), and that was relied 
upon by the learned vakil for the respondent. JI do not 
thinkthat we are bound by that decision, because the learned 
Judges who decided that case were of opiniow that although 
the sale had been set aside the order by reason of which the sale 
had been held and the order for possession had not in fact been set 
aside, and consequently they came to the conclusion that the profits 
which had been received while the defendant was in possession were 
not wrongfully received. It is not necessary for meto say whether 
І agree with that or not : all. that I wish to drav attention to is that 
inasmuch as that was one of the grounds of the decision, it is really 
not a decision which is binding on this Court: and I may further 
point out that this case was decided by Мү. Justice Henderson and 
Mr Justice Mutter, and Mr. Justice Mitter himself was a party 
to the judgment in Peary Mohon v. Kkelaram (x) to which 
I have referred, and that decision was given three years after 
the decision in Holloway v. Guneshwar (2), and that decision, 
as I have already said is directly in point in this case, and with it 
I agree. 

For these reasons І am of opinion that article rog applies to this 
case, and that subject to two other points which the plaintiffs have 
raised, the plaintiffs would not be entitled to recover any mesne 
profits except those which had in fact been received or which ought 
to have been received without wilful default, within three years be- 
fore the institution of the suit. 


The second point raised by the learned vakil was that the 
District Judge on the 13th of February, rgoa, by his judgment 
affirmed the sale and that that judgment was not finally disposed 
of until the 1th of September, 1905, and that therefore during the 
period from the 13th of February, 1903 to the 11th of September, 
1905, the defendant was rightfully in possession and that the plain- 
tiffs although they might have brought a suit on the rath of 
February, 1903, to recover mesne profits after the 13th of February, 

(1) (1908) I. L. R, 35 Calc. 996. (2) (1905) 3 CTL. J. 182. 
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they could nothave so brought their suit until the 11th of September, 
1905, because the sale had been upheld by the Court and the 
learned vakil agked us, to use his own expression; to deduct from 
the period of limitation that period of time from the 13th of 
February, 1903 to the 11th of September, 1905. In my judgment we 
cannot do that. We have to apply the Limitation Act as it stands, 
and the limitation provided by article 109 is to the effect that the 
period of limitation begins to run from the time when the profits are 
received ; and, for that reason I think the second point which was 
raised by the learned vakil is not a good point. 


‘ The third point which the learned-vakil raised was that usually - 


the mesne profits could not be ascertained until the end of am/ year 
and that consequently the liability for such ` mesne profits would not 
begin until the end of the amli year. The result of that argument, 
ifit was upheld, would be that'the plaintiffs would bé entitled to 

mesne profits not only for tbe year r312, which was admitted by 
the learned vakil for the appellant but also for the year 1311. In 
“my judgment we have nothing to do with-that on this occasion, 
_ and as I have said we have to apply article 109: All we can say 
is that the plaintiffs are only entitled to recover rents and profits 
which the defendant had received and which without wilful default 
he might have received between the 16th of September, 1504, and 
the date of the suit (the 16th of September, 1907). Consequently 
the judgment of the learned Subordinate Judge ought to be varied 
in the way. Ihave indicated in my judgment, and the enquiry by 
the commissioner directed ,by the learned Subordinate Judge’s 
judgment ought to take place upon that basis forthwith. 


The appeal is allowed with costs both of the hearing before Mr, 
Justice-Doss and Mr. Justice Richardson as well as before us. 
The appeallant must pay the øm% forma defendants three gold 
mohurs as their costs in this Court, А Р 
Teunon, J.—I agree. ` 
4 Walmsley, J.—I agree, D Р 
A, T, M, Appeal allowed, 
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Before Mr, Justice D. Chatterjee and Mr. Justice Walmsley: ~ 
_PANCHANON MAJUMDAR 


. 9. 
BINOY KRISHNA BANERJEE.* . 


Hitdn Law—Aioplion—Antt-adoption: agreement between mum mother m 
natural father, if binding on the. minor-—Contract, if void, 

-Anti-adoption agreements by the adoptive mother with the natural father and 
operating in the restriction of the rights of theradopted son are valid only if they 
amount to, fair and reasonable arrangements for the enjoyment of her husband's 
property by the widow during her life-time, especially when there is authority 

"from the hüsband. in that connection, The contract is not, hpwever, absolutely 
void-and can be fatified by the minor. : . I 

"Bara Rabidat Singh v. Indar Kunwar (1); Visalakshi Атта! v. 

Srbaramien (2); Vyasacharya bim Narayanacharyay. Venànbai Kom Ranga- 
charya (3h and Bepin Bekari Bundopadkya v, Brojonath Mookhopadhya, (4) 
referred to. - 
- Appeal by the Plaintiff. 

A Hindu widow entered into an agreement with the natural 
father of her prospective adopted son, by which it was agreed that 
after ádoption shé would receive a certain sum by way of mainten- 
ance, and an additional sum for the marriage of her relations, and 
that a further sum of Rs. 25 per mensem would have to be paid to 
her brother’s son and grandson.each during their life-time. The 
amounts were regularly paid during the life-time of the widow, and 
after her death the guardian of the minor adopted son stopped pay- 
ment. The brother's grandson of the widow brought the present suit 
for enforcing the contract against the adopted son, and the suit was 

dismissed by both the primary Court and the lower appellate Courts. 


Dr. Sarat Chandra Basack and Babu Bankim Chandra 
Mukherjee for the Appellant. 

Babu Tarakeswar Pal Chaudhury for the Respondénts, - 

C A V. 

The following judgments were delivered: 

D. Chatterjee, J.—A Hindu widow before making an борбо 
made an Agreement with the natural father of her prospective adopt- 
ed son that she Was to receive a certain amount for her maintenance 

*Appeal from Appellate Decree No, 519 of 1915, against the decision оѓ 
E. Panton Fsg., District Judge of Murshidabad, dated the 14th January, 1915, 
affirming that of Babu Chandra Bhusan Banerjee, Subordinate Judge о! 
Murshidabad, deted the 22nd January 1914. ` 

(1) (1888) I. L. R. 16 Cale, 556, (з) (1904) I. 1. Е, 27 Mad. 577, 

(3) (1912) I, L, Д, 37 Bom, 251. (4) (1882) L L, R. $ Cale, 357. 
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and a certain amount for the marriage of her relations: and Rs. 25 
per mensem each was to be paid to her brother’s son and grandson 
during their lifetime. These amounts were regilarly paid so long 
as the widow was alive -but on her death payment was stopped by the 
guardian appointed by the District Judge. The present appeal 
arises out of a suit by the brother’s grandson of the widow for 
enforcing the contract against, the adopted son. Both the Courts 
below have dismissed the suit. Hence this appeal. ^ 

The plaintiff's case was that the-allowance was. sanctioned by the 
will of the defendant's adoptive father—that he and his uncle were 
receiving their allowances from before the adoption and the giving 
of the allowance was the condition on which the adoption was made 
and would not have been made but for it. 

The defendant's plea was that he was not bound by the contract, 
of his father. j 

The alleged will of the adoptive father has not been proved to be 
genuine and even if it were, its terms cannot be read as sanctioning 
the allowance to the plaintiff. Plaintiff's case therefore must stand 
or fall by the contract of the natural father with the adoptive mother. 

There is some divergence of judicial opinion on the general ques- 
tion whether ante-adoption agreements entered into by the natural 
father of an adopted son and operating in restriction of his legal 
tights as an adopted son are binding on him. Their Lordships of 
the Privy Council have expressed a leaning against the binding 


nature of these agreements: See Bhasba Rabidat Singh v. Indar. 


Kunwar (1). This was a case however of an agreement made in 
violation of the terms of the will ofthe husband by which the 
authority to adopt was given and the real question for.decision. 
before their Lordships was the validity of the adoption, the conten- 
tion being that the adoption was invalid by reason of the agreement 
which restricted the rights of the adopted son. In the case of 
Visalakshi Ammal v. Sivaramien, (2) a Full Bench of the Madras 
High Court held, that, an agreement with the adoptive mother by 
which the natural father agreed before adoption that in case of a 
difference she would enjoy half the estate of her husband for life, 
the adopted son getting it on her death, was valid and binding: 
the real test in these cases being whether the arrangement was fair 
and reasonable. ` | 

In the case of Vyasacharya bin Narayanacharya v. Ven&ubai 
Kom Rangacharya, (3) a Full Bench of the Bombay High Court 


(1) (1888) I, L. Е, 16 Calc, 556, (2) (19c4) I. L, К. 27 Маа, 577. 
(3) (1912) $ Р. R, 37 Bom, 251. 
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has held that a gift by the widow of a portion of her husband's 
estate to her daughter and assented to by the natural father of a 
subsequently adopted son at the time of the adoption, is not binding 
on the adopted son. This was a case of an alienation by the widow 
which would not bind reversioners if there were no adoption, as she 
was déaling with more than her life interest. There is no case 


. exactly in point.in Bengal. The case of Bepin Behari Bundopadhya 


v. Brojonatk Mookhapadhya, (х) was that of an adoptive father 
authorising’ his widow to hold possession for her life and the natural 
father giving away his son with the knowledge of the restriction. 
The case of Horendranath у. Sibasoondari, (a) is also of the same 
nature as the adoptive father made a similar restriction by his will. 


These cases do not seem to take the case further than validating 
fair and reasonable arrangements for the enjoyment of her husband's 
property by the widow during her life-time, especially when there is 
authority from the husband in that connection. The broad proposi-~ 
tion therefore thát all anti-adoption agreements by the adoptive 
mother with the natural father and operating in the restriction of the 
rights of the adopted son are valid cannot be supported, and it is 
hardly necessary in this case to go into further detailin this matter. 
Fhe allowance in dispute was paid during the life-time of the widow 
and the objection is made after her death. There is no alienation 
by her of her husband's property, She has with the consent of the 
natural father tried to impose a personal contract upon the minor. 
Neither shé nor the natural father had any legal authority to do so. 
It is true that the contract is not absolutely void and could havc 
been ratified by the minor but he has not. In this view of the case 
we dismiss the appeal with costs. ` 


Walmsley, J.—1 agree. 


А. М. R. C. Appeal dismissed. 


(1) (1882) I. L, К. 8 Calc. 357. А 


-(2) Appeal from Original Decree No, 268 of 1907 ESS tay and 
Richardson JJ. on the 24th of August 1909. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and. Mr. Justice 
Walmsley. 


NOWRUNG SING 
v. 
JANARDAN KISOR LAL SINGH DEO AND ANOTHER.* 


Bjectment—Lease, forfeiture of — Rent, non-payment of—Rent for two consecutive 
years— Waiver— Transfer of Property Act (ГУ of 1882), Sees rrr (g)—Overt 
at—Instifution of suit. 

Tf rent is claimed for two consecutive years, ej ectment cannot be decreed on 
the ground of forfeiture incurred at the end of the first year, because the very 
fact that rent is claimed for the second year, shows conclusively that the for- 
feiture, if any, incurred at the end of the first year, has been waived by the land- 
lord, ; 

Where the rights and obligations of the parties are regulated by section rr1(g) 
of the Transfer of Property Act, there 18 no determination of a lease by forfeiture, 
immediately on breach of covenant, but the lessor із required to do some act 
thereafter showing his intention to determine the lease 1 in other words, the 
breach must be followed by ап overt act on the part of the lessor before the 
tenancy can be deemed to have determined in the eye of the law. 

Institution of a sult for ejectment is not regarded as а requsite act to show an 
intention of a landlord to determine the lease within the meaning of section rr1(g) 
of the Transfer of Property Act. The forfeiture must be complete and the lease 
must be determined before the commencement of action for eJectment. The act, 
however, need not be a formal notic2 to quit, and may be a demand for -posses- 
sion, oral or written ; what is essential is an overt act, which intimates to the 
tenant the intention of the landlord to determine the lease, 


Appeal by the Defendant. 
Suit for arrears of rent and for ejectment. 
The material facts and arguments appear from the judgment. 


Babus Bepin Behary Ghosh and Gobinda Chunder Dey Roy for 
the Appellant. 


Babu Ram Charan Mitra for the Respondents. 


The judgment of the Court was delivered by 
C. A. V. 
Mookerjee, J.—This is an appeal by the defendant in a suit 
for arrears of rent of a colliery held by him under the plaintiffs 
on the basis of a lease, dated the 28th September, 1901. The 
plaintiffs seek to recover their dues in respect of the years 1313 to 
1317 B.S. and pray for ejectment of the defendant on the ground 
* Appeal frem Original Decree No. 481 of 1914, against the decree of Babn 
Asutosh Ghosh, Sybordinate Judge of Burdwan, dated the 19th June, 1914. 
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that, according to the terms of the contract between the -parties, 
the lease has been forfeited by non-payment of rent. The Subor- 
dinate Judge has decreed the suit. His decision has been assailed 
in this Court on two grounds, namely, first, that a larger sum. has 
been allowed to the plaintiffs than what is really due to them, and, 
secondly, that, on the face of the plaint, the claim for ejectment 
cannot be sustained. 

The first point is sought to be established in two ways, namely, 
first, that credit should have been allowed fora sum of Rs. 1,500, 
and, secondly, that abatement of rent should have been allowed in 
respect of seven instead of six bighas. There is no force in either 
of these contentions. Upon the facts found by the Subordinate 
Judge, it is plain that the sum of Rs. 1,500 paid by the defendant 
had been rightly appropriated by the plaintiffs in satisfaction of their 
dues for an earlier period. As regards the amount of abatement 
legitimately allowable, we see no reason to differ from the Subor- 
dinate Judge as to the quantity of land acquired by the Railway 
Company. In our opinion, the amount decreed by the Subordinate 
Judge is recoverable by the plaintiffs from the defendant. 

The second point raises an important question of law and re- 
quires careful consideration. The lease contains the following 
clause: 

“We will pay the whole amount of the rent, year by year, by the 


. 30th дЕ Chaitra. If by non-payment of rent, we keep а cowri thereof 


unpaid, you will have power, in the beginning of the month of 
Bysack of the next following year, to take khas possession of the 
whole land lying within the undermentioned boundaries, including 
the coal mine thereon made by us, by your own authority, and settle 
the same with another tenant and realise the amount of arrears with 
interest, from our properties, movable and immovable, standing in 
our own names or benam and from our persons.” 

The plaintiffs contend that as default was made in the payment 
of rent, the tenancy has been forfeited, and they have become 
entitled to possession ‘of the property demised. The Subordinate 
Judge has given effect to this contention. We are of opinion that 
his decision overlooked more than one elementary principle. In the 
first place, no decree for ejectment can be made for non-payment 
of the arrears of four years. It is well settled that if rent is claimed 
for two consecutive years, ejectment cannot һе decreed on the 
ground of-forfeiture incurred at the end of the first year, because 
the very fact that rent is claimed.for.the.second year, shows .conclu- 
sively ‘that the forfeiture, if any, incurred at the ‘end of the first 


* 


- 
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year, has been waived by the landlord. Illustrations of this principle 
will be found in the cases of Jogeshuri v. Mahomed (1) ; Sitanath v. 
Basudeb (2); Ka anand v. Gunput (3); and Raj Mohan De v. Maii 
Lal Saha (4). In the second place, a decree for ejectment cannot 
be made in this case, even on account of default of payment of rent of 
- the fourth year as, on the face of the plaint, there was no completed 
forfeiture of the tenancy at the date of the institution of the 
suit. The statutory provision on the subject is embodied in sec- 
tion 111 clause (g) of the Transfer of. Property Act, and, may, for the 
purposes of this case, be enunciated in the following terms: “А lease 
of immovable property determines by forfe'ture in case the lessee 
breaks an express condition, which provides that on breach thereof 
the lessor may re-enter or the lea:e shall become void; and MMe 
lessor or his transferee does some act showing his intention io detere 
mine the lease”. This makes it plain that where the rights and 
obligations of the parties are regulated by section 111 (g) of the 
Transfer of Propety Act, there is no determination of a lease by 
forfeiture, immediately on breach of covenant, but the lessor is 
required to do some act thereafter showing his intention to determinc 
the lease; in other words- the breach must be followed by 
an overt act on the part of- the lessor before the tenancy 
can be deemed to have determined in the eye of the law. This view 
was adopted by this Court in the case of Anmandamoyee v. Lakshi 
Chandra (5); which was accepted as a correct exposition of the 
law in Kadir Bakhsh v. Prag Narain (6). The distinction, as regards. 
the question of forfeiture, between cases governed by the Trans- 
fer of Property Act and by other Statutes has been repeatedly 
pointed out in Madras, where it has been surmised that the require- 
ment of a further act is probably a relic of the antiquated techni- 
cality of the Common Law which required the formality of re entry 
by the lessor of leased lands before the lease could be determined 
for breach of covenant (Warvellé on Ejectment, section 47, Newell 
on Ejectment chapter VIII, section 17); Venkahramana Үү. 
Gundariya (7); Padmanabhaya v. Ranga (8); Chengiah v. 
Damara (9); Korapalu v. Narayana (10) ; Ramakrishna v. Babu 
raya-(1v) ; Vidyapurna,v. Rangappayya (12) ; Sivaram v. Alagappa 


(1) (1886) I. L. К. 14 Calc. 33. (2) (1900) 2 C. L. J. 540. 

(3) (1911) 16 C. W. N. 104. ко 22 C. L. J. 546. 

(5) (1906) I. L. R. 33 Cale: 9391 3 €. L. ].\27 

(8) (1912) 9 A. 1. J. 7 (7) (1908) 1. І. К. 31 Mad. 403, 


(8) (1910) L L. К, 34 Mad. 161 ; 20 M. 177, 930. 

(9) (:912) 15 I. C. 445. 

(10) (1913) I. L. R. 38 Mad. 44$; 25 M. L. J. 3 

(11) (1912) 23 M. Le J}. 715. (£2) tea) 25 M. L. J. 486, 
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Chelly (1). The requirements of the Transfer of Property Act аго 
perfectly plain and its express provisions cannot be ignored or 
treated as surplusage, whatever may have been tlfe history of the 
development of ће law on the subject in England: Goodright v. 
Calor (2); Evans v Davis (3); Jones v. Carter (д); Fenn v. 
Smart (5) ; Baylis v Le Gros (6) ; Roberts v. Davey (7); Serjeant 
v. Nush (8); Moore v. Ulkcoats (9); Grimwood v. Moss (то). 


It is further obvious that the institution of the suit for ejectment : 


cannot be rightly regarded as the requisite act to show the inten- 
tion of the landlord to determine the lease within the meaning of 
section ттт clause (2). The forfeiture must be " completed and the 
lease determined before the commencement of the action for eject- 
ment, for there must be a ‘cause of action in existence antecedent to 
the suit: Deo Mandan v Meghu (тт). ‘The act, however, need not be 
a formal notice to quit; and may be a demand for possession, oral 
or written; what is essential is an overt act, which intimates to the 
tenant the intention of the landlord to deterntine the lease. In 
the case before us, the plaint does not even allege such an act on 
the part of the landlords. Consequently, there is no escape from 


the position that the plaint does not disclose any causc of action for 
the claim in ejectment. 


The result is that this appeal is allowed in part and the decree, 
in so far as it entitles the plaintiffs to eject the defendant, is cancel- 
led, but it will stand in all other respects. Each party will pay his 
own costs in this Court. 


AUT. M | Appeal allowed in part. 


(1) (1915) Mad. W, М. 845; 2 M. L. W. 946. 


(2) (1780) a Doug. 477 (486). (3) (1878) to СЬ D. 747 (763). 
(4) (1846) 15 M. & W. 718 ; 71 R. Е, £00. 


(5) (1810) 12 East, 444. (6) (1858) 4 C. B. N. S. 537. 
(7) (1833) 4 В, & Ad. 664. (8) (1403) 2 К. B. 304. 
(9) (1908) 1 Ch. 575. (то) (18721) L. R, 7 C. P. 360 (364). 
(11) (1906) I, L, К, 34 Cale, 57 (63). 
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Before Mr. Justice Fletcher and Mr, Justice Richardson, 


KSHIROD GOBINDA CHOUDHURY AND OTHERS 
i v. 
GOUR GOPAL DASS.* 


Bengal Tenancy Act (VIII of 18585), Secs so СЬ (a), rob— Suit instituted before 
Settlement aficer— Transfer to сїрїї Court-—Appeal, if Hes to the Special Judge 
—Fixity of rent, presumption of— Non-paytent of rent for some years, if 
deprives the tenant of the benefit of the presumption. 

Where a suit, instituted before a Settlement officer under section 106 of the 
Bengal Tenancy Act, was transferred under the first previso of that section to a 
competent civil Court being the Court of the. Munsiff, 

Held that, although the suit was originally instituted before the Settlement 
officer, an appeal would not Hie to the Special Judge against the decision of the 
Munsiff, but the competency of the civil Court would be ascertained under the 
Civil Procedure Code, and the attributes of the competency of that civil Court 
would follow from the transfer, and as such the Subordinate Judge had the Juris- 
diction to hear the appeal against the decision of the Munsiff. 

A tenant can claim the benefit of the presumption arlsing under section 50 
clause (2) of the Bengal Tenancy Act, although there was no payment of rent 
for some of the twenty years immediately before the Institution of the suit, 


Akmed АН v. Golam Guffoor (1) followed, 


Appeal by the Plaintiffs. 
Suit for correction of an entry in the record-ofaights. 


The material facts will appear sufficiently from the judgment of 
Fletcher, J. 


Babus Sarat Chandra Rai Choudhury and Jogendra Narain 
Masumdar for the Appellants. 


Babu Вәја Lal Chucherbutty for the Respondent. 
The following judgements were delivered : 


Fletcher, J.—These are three appeals preferred by the 
plaintiffs against a decision of the learned Subordinate Judge of 
Pabna, dated the 23rd June, 1914, affirming the decision of the 
` Munsiff of the same place. The suits dre originally instituted under 
the provisions of section 106 of the Bengal Tenancy Act. The 


* Appeal from Appellate Decree No. 3710 of 1914 (with analogous appeals 
Noa. 2955 and 3709 of 1914) against the decree of Babu Kunja Behari Gupta, 
Subordinate Judge, 1st Court at Pabna, dated the азга June, 1914, affirm- 
Ing that of Babu Rabindra Nath Dhar, officiating Munsiff, 1st Court, of Pabna 
dated the 23rd April, 1913. 

(1) (1869) 11 W. R. 432. 
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Revenue officer acting under the first proviso of that section trans- 
ferred the suits to a competent civil Court, the competent civil Court 
being the Court of the Munsiff. From that decision, appeals were 
preferred to the lower appellate Court and ‘rom the decision of the 
lower appellate Court the plaintiffs have appealed to this Court. 

The first point that has been urged in these appeals is that the 
learned Subordinate Judge had no jurisdiction to hear the appeals 
from the ‘decision of the Munsiff in these cases. That seems tc me 
to be an untenable argument The case having been transferred under 
seetion 106 of the Bengal Tenancy Act to a competent civil, Court, 
the competency of the civil Court would be ascertained under the 
Civil Procedure Code and the attributes of the corfipetency of that 
civil Court, namely, that its decision would be subject to certain 
rights of appeal, would follow from the transfer. The argument that 
has been put forwarded in these dppeals on behalf of the plaintiffs 
appellants, namely, that there could only be appeals in these cases 
to the Special Judge because the suits were instituted before the 
Settlement officer has clearly no foundation on the wording of the 
Act. — И 

The other poinf has been raised is as to whether the tenants 
could claim the benefit of the presumption arising under “section 
$о of the Bengal Tenancy Act. These tenants who have been entered 
in the record-of-rights as fenants holding at a fixed rate of rent 
appear to have purchased their holdings from the former tenants. 
The suits which we are now considering in appeal were brought to 
rectify the entries that these tenants were holding ata fixed rate of 
rent. The record of rights was, therefore, clearly in favour of the 
tenants and, when the matter came on for hearing in the lower appel- 
ate Court, the Judge made this finding :—"The presumption of 
section 103 B (5) is also in defendants’ favour and the plaintiff has 
not been able to rebut it.” Clearly, therefore, the Judge found, 
amongst other things, acting on the presumption under section, 
103 B (5), that the tenants were raiyats. Having found that they were 
raiyats, he was entitled to address himself to the terms of section 
5o (2). Section 5o (2) enacts that “if it is found in any suit or other 
proceeding under this Act that either a tenure-holder or raiyat and 
his predecessors in interest have held at a rent or rate of rent which 
hasnot been changed during the twenty years immediately before 
the institution of the suit or proceeding, it shall be presumed, until 
the contrary is shown, that they have held at that rent or rate of rent 
from the time of the Permanent Settlement.” Now, what appears in 
these cases is that, for many years prior to the purchase by the 
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defendants, rents had been paid by the tenants at a uniform rate and 
that, for the 8 org years that have elapsed since the purchase by 


the defendants, no payment of rent has been made. The Judge, 


therefore, found that the rent had not been changed during the 
twenty years immediately before the institution of suits. In my 
opinion, the Judge was clearly entitled to do so. The decision in 
the case of Ahmed Aliv. Golam Gufoor (т), is clearly to that 
effect and I think that the following remarks made by Mr. Justice 
Dwarkanath Mitter in the course of his judgment conclude the 
matter :—'*We frequently find that, in dealing with this presump- 
tion, the Courts below, instead of addressing themselves to the real 
question at issue, namely, whether the rent has been changed or 
not, confine their enquiry to one point, namely, whether one 
uniform rate has been paid or not. There may be cases іп which a 
raiyat might not have paid his rents for many years prior to the 
institution of the suit for enhancement ; but if there has been no 
change in the rent payable by him, he is not to be deprived of the 
presumption which the law has expressly laid down for his benefit. 
The payment at a uniform rate is one mode of showing that the 
tenure was held ata uniform rate ; but what is only a particular 
mode of proceeding to the solution of a question ought not to be 
confounded with the question itself.” ~These remarks seem to me to 
apply just as much to the terms of the present Act as to the. Act of 
1859 and the view of the learned Judge ‘whose opinion I have: cited 
seems to me to be the only possible view to take upon the words 
ofthe section. That being so, the learned Subordinate Judge in 
these cases was clearly entitled to come to the conclusion as he did 
. that, during the twenty years immediately before the institution of the 
suits, the defendants and their predecessors in interest had held at a 
rent or rate of rent which had not been changed from the time of the 
Permanent Settlement. Having made that finding under sub-section 
(2) of section бо, by virtue of the presumption contained, in sub-sec- 
tion (1) of the same section, the tenants were deemed to have held at 
a rate of rent which had not been changed from the time of the Per- 
manent Settlement and, as such. they were not liable to have their 


rents enhanced. That obviously comes within the definition ofa , 


rayat holding at a fixed rate as mentioned in section 4 sub-section 

(3) (a). A tenant so holding isa raiyat holding at a rate of rent 

that is fixed in perpetuity. That being so, the decision arrived at 

by the learned Judge of the Court of appeal below is, in my opinion, 

correct. ‘The present appeals therefore, fail ana pugne: to che 
(т) (1869) тт W. Е. 432 
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Civit, dismissed. The respondents in appeals Nos. 3709 and 3710 are 
1017. entitled to their costs in these appeals. There will be no order as 
res od to costs in appeal No. 2955 as the respondent does nat кайрыр їп 
v that appeal. 
кшй Richardson J :—I agree. 7 
шн A А, N. RC, Appeals dismissed, 


Before Mr. Justice N. R. Chatterjea and Mr. Justice Richardson, 


Cin. 
IN LAKHI CHARAN SAHA AND OTHERS 
1917. 
n р. P 
p ALL HAMID ALI AND OTHERS. 
ones Revenue Sale Law (det XS of 1859% Sec. ү], Proviso—'Protected tn'srist?— 
ii Occupancy raiyat obtaining grant of fixed vent—Occupancy raiyat at fixed rent 
i Y under old law, 
A person who has already acquired an occupancy right доев not by obtaining 
a grant of fixed rent lose that occupancy right ; such a person {s protected from 
eJectment, under section 37 of the Revenue Sale Law. 
Г Bhut Nath v. Surendra (1) explained. Addn? Gani ч, Мади! АЙ (2) 
followed. 
Arraiyat who has acquired a right of occupancy before the passing of the 
Benga! Tenancy Act can retain the privileges of an occupancy raiyat although 
his rent has been fixed in perpetuity by reason of which he becomes a ralyat 
E holding at fixed rates according to the classification of raiyata in the Bengal 
Tenancy Act. 
: Appeal by the Plaintiffs. 


Suit for ejectment. 
The material facts appear from the judgment. 


. Babus Dhirendra Lal Kastgir and joges Chandra Bose for the 
Appellants. 
Babus Mohendra Nath Ray, Monmatha Nath Ray and Kshitis 
Chandra Sen for the Respondents, . 
= : Co А. Ve 
* Appeal from Appellate Decree No. 1883 of 1912, against the decree of 
J. Phillimore Esq. District Judge of Chittagong, dated the 18: April, 1912, 
4 . affirming that of Babu Manmatha Nath Chowdhury, Officiating Additional 
Munsiff of Hathazarl, dated the 318 January, TOIL 
(1) (1909) 11 C. L, J. 98. 
(a) (1914) 22 C, І. J. 221. 
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The judgment of the Court was as follows : 


This appeal arises out of a suit by the plaintiff appellant who is 
the purchaser Of an entire estate under Act XI of 1859 to eject the 
defendants. The defendants and their predecessors in interest, it is 
found, had been holding the lands at any rate from 1838 as raiyats, 
and had acquired a right of occupancy in the lands in suit, but the 
defendant Chunnu Miah and another in 1881, executed a Daimi 
Kaimi Chirasthat (permanent) raiyati kabuliat. The Courts below 
have held that the interest of the defendants was protected under 
section 37 of Act XI of 1859, and the plaintiff was not therefore 
entitled to khas possession, but was entitled to fair and equitable 
rent for the lands. .The plaintiff has appealed to this Court. 

Under section 37 of Act XI of 1859, the purchasers at a reyenuc 
sale is not entitled to eject any raiyat Aacing a right of occtipancy 
nt a fixed rent or ala rent assessable according to fixed rules under 
the laws in force. On the facts stated, the defendants’ interest 
prima fa ie is that of a “raiyat having a right of occüpancy at a fixed 
rent," | 

At the time when ithe Revenue Sale Law (Act XI of 1859) was 
passed, the Jaw relating to landlord and tenant in force was Act X 
of 1859, and under section 6 of that Act'every raiyat who cultivated 
or held land for r2 years acquired a right of occupancy in such land. 
Under that Act there were two classes of occupancy raiyats viz., 


raiyats at fixed rates of rent, and occupancy raiyats who did not hold . 


at fixed rates of rent (see sections 3, 4, 5 & 6). Both these classes 
of occupancy raiyats are protected under the proviso to section 37 of 
Act XI, which provides that the purchaser shall not be entitled to 
eject any raiyat having a right of occupancy at a fixed rent, or at a 
rent assessable according to- fixed rules under the laws in force. 
"Occupancy raiyats'at fixed rates of rent” do not find any place in 
the classification of "raiyats" under the Bengal Tenancy Act. 
Under that Act there are occupancy raiyats, and raiyats holding at 
fixed rates. But if a raiyat had a right of occupancy at a fixed rent 
under Act X of 1859 (аз ће defendants in the present case had) 
we do not think that he lost his right of occupancy and the privileges 
attaching to it after the passing of the Bengal Tenancy Act, merely 
because otcupancy raiyats holding at fixed rates of rent are not 
separately mentioned in the classification of raiyats under the Bengal 


“Tenancy Act. 


Itis contended on behalf of the appellant on the authority of 
the case of Bhut Nath Naskar у. Surendra Nath Dult (1), that a 
g (1) (1909) 13 C? W, М. 1025 1 i1 C. La Ј. y8. 
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raiyat at fixed rates cannot have a right of. occupancy. The ques- 
tion which had to be considered in that case was, whether thc 
interest of the defendant was a protected interest withig the meaning 
ofsection 160 clause (d) of the Bengal Tenancy Act. Doss, J. 
held upon a construction of the lease in that case, that the interest 
of the defendants was a tenure, and thatif the defendants were 
treated as’ raiyats holding at fixed rates, their interest was not pro- 
tected under section 160 of the Act. On appeal under the Letters 
Patent, the learned Chief Justice affirmed the judgment of Doss, J. 
on the ground that the interest of the defendants was a tenure and 
therefore not protected under section 160, and did not express any 
opinion on the other question. Mookerjee, J. confirmed the judg- 
ment of Doss, J. not only on that ground, buf'also on the ground 
that a raiyat holding at fixed rates is not protected under section 160 
of the Bengal Tenancy Act. | 

It is necessary to consider in the present case, whether a raiyat 
holding at fixed rates is protected under section 160 of the Pengal 
Tenancy Act, as the present case has to be considered with reference 
to section 37 of Act XI of 1859, the wording of which differs 
materially from that-of section 160, cl (d) of the Bengal Tenancy 
Act. Reliance, however, 1s placed on behalf of the appellants on 
the observations of Mookerjee J. in that case, in support ofethe 
proposition that a raiyat holding at fixed rates, cannot, have a right 


of occuparity No doubt, the mere fact that a holding is held at 


fixed rates, does not make it an occupancy holding, for a raiyati 
holding at a fixed rent may be created only a month before the 
revenue sale, and the raiyat, in such a case, cannot certainly be 
called a raiyat having a right of occupancy. The defendants in the 
present case had acquired a right of occupancy before their rent 
was fixed in'perpetuity, which again was before the passing of the 
Bengal Tenancy Act. It is unnecessary, therefore, to consider, in 
the present case, whether a raiyat holding at fixed rates after he has 
held the land for 12 years in a village can become a settled raiyat 
of the village and acquire a right of occupancy—a question upon 
which there is divergence of judicial opinion. (See the unreported 
cases, Second Appeal No 1115 of 1915 decided on the 15th Febru- 
ary 1917 and Second Appeal No. 847 of 1913 decided on the 26th 
May 1915). The only question for consideration, is whether a 
raiyat who has acquired a right of occupancy before the passing of 
the Bengal Tenancy Act can retain the privileges of an occupancy 
raiyat.although his rent has been fixed in perpetuity by reason of 
which he becomes a raiyal holding al Gixed rates according to Ше 


т» 
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classification of raiyats in the Bengal Tenancy Act. Section 19 
provides that every raiyat who immediately before the commence- 
ment of the Act has a right of occupancy in any land sball, when 
the Act comes into force, have a right of occupancy in that land, 
and section 178 (1) dl. (b) of the Bengal ‘Tenancy Act provides that 
‘nothing in any contract between a landlord and tenant made before 
or. after the passing of the Act shall take away an-occupancy right in 
existence at the date of the contract. In the present case the kabu- 
liat executed in 1881 by which the rent of the defendants was fixed 
did not even purport to take away any right which Ње defendants 
had at the date of the kabuliat. ‘The right of occupancy, therefore, 
which the defendants had, was not affected by the kabuliat by which 
the rent was fixed.» 

Mookerjee J. in 1eferring to the omission of ‘a raiyat holding at 
fixed rates’ from section 160, suggests that ‘ће policy of the Legisla- 
ture was to protect the raiyat, but not necessarily to the complete 
detriment of the purchase: of a tenure at a sale for arrears of rent. 
If a rayat holding at a fixed rate of rent wcre protected from eject- 
ment, the purchaser would acquire the property in an incumbered 
condition ; for hc would be unable, not only to eject the raiyat but 
also to enbance the rent. On the other hand, if occupancy raiyats 
and non-occupancy raiyals alone were giotected from ejectment, ° 
while their possession would be maintained, thcy would be liable to 
have their rent enhanced from time to time, at the instance and for 
the benefit of the purchaser of the tenure.” 

Those considerations, however, do not arise in connection with 
the proviso to section 37 of Act XI of 1859. That proviso expressly 
lays down that the purchaser shall not be entitled to enhance tlie 
rent of ап occupancy raiyat otherwise than in the manner prescribed 
by law or otherwise than the former proprietor irrespectively of all 
engagements made since the time of settlement may have been 
ehtitled to do Now the rent of an occupancy raiyat who holds at 
a fixed rate of rent from the time of the Permanent Settlement, could 
not be enhanced under Act X of 1859, nor сап the rent of such a 
raiyat be enhanced under the Bengal Tenancy Act. Section 37 of 
Act XI of 1859 having expressly laid down that the purchaser al a 
revenue sale is not entitled to enhance the rent of such raiyats, no 
question arises as to the “detriment of the purchaser," under that 
section, Where, however, the occupancy raiyat holds at a fixed rent 
not from the time of the Permanent Settlement, but only under an 
“engagethent made since Ше time of settlement, he is not protected 
from enhancement, because the forme: proprietor would have been, 
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irrespectively of the engagement, entitled ina proper case to raise 
the rent of such a raiyat The purchaser, however, is not entitled to 

eject occupancy raiyats of either of the two classe, The rights of 

the purchaser as regards enkancement of rent, having! been clearly . 
laid down by section 37 of Act XI of 1859, the considerations relied 
upon by Mookerjee J. do not arise in connection with cases coming 
under section 37 of the Revenue Sale Law. The case of Addul 
Gani v. Makbul АП (т) in so far as it holds that a person who has _ 
already acquired an occupancy right does not by obtaining a grant 

of fixed rent lose that occupancy right, and that such a person is 
protected from ejectment, under section 37 supports the view we take 
and to that extent we agree with that decision. If the opposite view 
were taken, raiyats who might be holding lands for generations and 
who might have acquired rights of occupancy, would be liable to Бе ` 
ejected by a purchaser at a revenue sale, simply because they may ` 
come under the description of raiyats holding at fixed rates under 
the Bengal Tenancy Act, by reason of their rent being fixed in 
perpetuity by contract, or by reason of their holding at the same 
rent from the time of the Permanent Settlement or by reason of a 
presumption arising under section 5o of the Bengal Tenancy Act 
that they have been so holding, when the clear intention of the'' 


Legislature is to protect such raiyats from ejectment at the hands of 
a purchaser at a revenue sale. 


We are of opinion that as the defendants had acquired rights of 
occupancy they were protected from ejectment under the proviso to 
section 37 of Act XI of 1859 although they held at a fixed rent 
The appeal is accordingly dismissed with costs. 


А. T. M. Appeal dismissed, 


(1) (1914) 22 C, L. J. 223. 


Vor. Xxvit] HIGH COURT. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 


SURENDRA NATH DEY AND OTHERS 
| v. 
RAJENDRA CHANDRA CHANDRA AND OTHERS.* 


Mortgage Mortgage by ghatwal-— Property inalienable but subsequently became 


alicnable, 

A mortgage by a ghatwal of a certain property which was subject to certain 
restrictions on his right of alienation at the time of execution but which were 
removed afterwards aud before the Institution of suit, though it operates as a 
conveyance, is operative as an executory agreement, which attaches to the pro- 


репу, the moment the restrictions are removed and in equity transfers the bene. ` 


ficial interest to the mortgagee without any act done by the mortgagor to con- 
firm the mortgage. d 


Appeal by the Plaintiffs. 
Suit to enforce a niortgage. 


The material facts and arguments appear from the judgment. 
Babu Mohini Mohan Chatterjee for the Appellants. 


Dr. Dwarka Nath Mitter and Babu Bejoy Kumar Bhattacharjee 
for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs in a sut to 
enforce a mortgage, dated the sst September, 1901. Two questions 
are in controversy at this stage namely, first, is the second parcel 
subject to an enforceable charge; and, secondly, what is the amount 
still due to the plaintiffs. 

The property in question originally formed part ‘of а ghatwali 
tenure. Before the mortgage was executed, an agreement had 
been made on the 5th August, 190r, between the Government, 
the zemindar and the ghatwal to the effect that on resumption 
the land would be settled with the ghatwal. On the same day, 
the ghatwal executed a mourasi mukarari kabulyat in favour of 
the zemindar, and, on the 17th December, 1901, the zemindar 
executed a mourasi mukarari pottah in favour of the ghatwal. The 
ghatwal, however, was not released from his police duties till the 
17th June, 1902, Between the execution of the mortgage and the 

* Appeal from Appellate Decree №, 501 of 1915, against the decision of 
C. Twidell, Esq., District Judge of Bankura, dated the 7th December, 1914, 
modifying that of Babu Dines Chandra Sen, Munsiff of Bishnupur, dated ‘the 
1st September, 1913. • Я 
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completion of the resumption proceedings, the ghatwal, on the 19th 
May, 1902, sold the second parcel to the predecessors-in-interest 
of the contending defendants, who, in their turn, on, the 31st May, 
1909, conveyed the property to the respondents. The position taken 
up by the contesting defendants is that on the date of the execution 
of the mortgage, the second parcel was still non-transferable ghatwali 
land, and, consequeutly, no valid charge was created therein. This 


: view did not commend itself to the trial Court, and a mortgage 


decree was made in respect of the disputed parcel as also the 
other lands included in the security. On appeal, the District Judge, 
took a different view and held that there was no valid mortgage 
enforceable against this property. In our opinion, this conclusion 
cannot be supported. 

Tt is not necessary for our present purpose to determine, whether 
ghatwali property is inalienable in the sense that if itis transferred 
by the ghatwal to stranger, the transferor himself is entitled to ques- 
tion the validity “of the alienation ; for whether ghatwali land is or 
is not inalienable in this sense, our ultimate decision must be in 
favour of the plaintiffs. 

The position of the plaintiffs cannot be worse than that of a 
mortgagee of non-existent property. On the 1st September, 1901, 
the ghatwal was entitled to the land, subject to certain restrictions 
on his right of alienation. These fetters were removed, let us 
assume, on the 17th June, 1902. But in anticipation of such re- 
moval, he had executed a mortgage in favour of the plaintiffs, If 
not immediately operative, the mortgage would, in equity, be 
operative, at least as an agreement to grant a mortgage. The true 
position then is best described in the words of Westbury L. C. 
in Holroyd v. Marshall (а): 

* It is quite true that a deed which professes to convey property, 
which is not in existence at the time, is as a conveyance void at law, 
simply because there is nothing to convey. So, in equity, a contract 
which engages to transfer property, which is not in existence, cannot 
operate as an immediate alienation, merely because there is nothing 
to transfer, But if a vendor or mortgagor agrees to sell or mortgage 
property, real or personal, of which he is not possessed at the time, 
and he receives the consideration for the contract, and afterwards 
becomes possessed of property answering the description in the 
contract, there is no.doubt that a Court of equity would compel him 
to perform the contract, and that the contract would, in equity, 

transfer the beneficial interest to the mortgagee or purchaser imme- 

(1) (1862) 10 H, L, C, 191. * 
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diately on the property being acquired. This, of course, assumes 
that the supposed contract is one of that class of which a Court of 
equity would dgcree the specific performance. If it be so, then, 
immediately on the acquisition of the property described, the vendor 
or mortgagor would hold it in trust for the purchaser От mortgagee, 
according to the terms of the contract.” 


"To the same effectare the observations of Jessel, M.R., in Colleyer 
v. Isaacs (1). 


“A creditor had a mortgage security on existing chattels and 
also the benefit of what was in form an assignment of non-existing 
chattels which nfight be afterwards brought on thé premises. That 
assignment, in fact, constituted only a contract to give him the after- 
acquired chattels. A man cannot, in equity, any more than at 
law, assign what has no existence. A man can contract to assign 
property which is to come into existence in the future, and when it 
has come into existence, equity, treating as done that which should 
be done, fastens upon that property, and the contract to assign this 
becomes a completed assignment.” See also Zaildy v. Official 
Receiver (2). 

These principles were applied in the case of Khodhari Singh v. 
Ram Prosad Rey (3), where the Court was called upon to decide the 
validity of a mortgage of property, purchased at a sale for arrears of 
revenue, the title wherein had not at the time of the execution of the 
mortgage, vested in the auction-purchaser. It was ruled that a 
mortgage of non-existent property, though inoperative as a convey- 
ance is operative as an executory agreement, which attaches to the 
property, the moment it is acquired and in equity transfers the bene- 
ficial interest to the mortgagee without any new act done by the 
mortgagor to confirm the mortgage. The same doctrine had been 
previously’ applied in the cases of Mackinlay v. Dunlop (4) and 
Baldeo Saku v. N. В. Miller (5), Reference may also be made to 
the decisions of the Allahabad High Courtin Bansidhar v. Sant 
Lal (6), and Gaya Din v. Kashi Gir (7). 

It is worthy of note that if this view were not adopted, the respon- 
dents would have to be left out of the suit as persons who had no 
interest in the mortgage property at the date of its institution. If the 
contention of the respondents is well-founded, on the roth May, 


(х) (1811) 19 Ch. D. 342 (2) (1888) 13 App. Cas. 523. 
(3) (1907) 7 C. L. J. 387. (4) (1850) 1 Taylor & Bell. 498. 
(5) (1904) I. L. К, зт Calc. 667. (6) (1887) I, Т. R. 10 All, 133. 


(7) (1906) І. L К. 29 All 163. 
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1902, when the ghatwal transferred the disputed property to the pre- 
decessor-in-interést of the defendents, no title passed from the 
ghatwal. On the 23rd November, тота, when this suit was institut- 
ed, the respondents had not acquired a title by adverse possession. 
The result would thus follow that the defendants were not proper 
parties to the suit. This position they are not prepared to accept; 

"they maintain that as soon as the resumption was completed ori the 
12th June, 1902, the title vested in them by virtue of the conveyance 
of the toth May, 1902. But precisely the same argument is available 
to the plaintiffs; and they urge that the moment the resumption 
was completed, on the rzth June, rgo2, the mortgage of the rst 
September. тоот, ripened into an unimpeachable transfer. In our 
opinion, there is no possible escape from the position that there is 
a valid charge on the second parcel enforceable at the instance of 
the plaintiffs. 2 . Í 

We may add that as a last resort reliance was placed upon the 
decision in Purna Cuhaha v. Soudamini Baisnabi (т). That case is 
clearly distinguishable. There the purchaser set up title by purchase 
at а sale in execution of a money-decree. His position accordingly 
was that he had purchased the right, title and interest of the judg- 
ment-debtor as it stood when the attachment was effected. If on 
that date the judgment-debtor had no valid interest. the execution 
purchaser acquired no title: Prisanna Kumar v. Srikantha (2). 

In the view we take, it is clear that there is not only a charge on 
the property, but that the charge covers the original advance as also 
the money subsequently paid to save the property. 

The result is that this appeal is allowed, the decree of the District 
Judgeset aside and that of the Court of firstinstance restored. This 
order will carry costs both here and in the lower appellate Court. 


A. T. М, s Appeal allowed, 


(1) S. A. No. 1884 of 1003, . Unreported. 
(а) (1912) I, L. К, 40 Calc, 1733 16 C. L. J, 20a, 
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Before Mr Justice Fletcher and Mr. Justice Richardson. 
LAKAI CHARAN SAHA AND OTHERS 
R = 


р. 
MOKAR ALI.* 
Revenus Sale Law (Act XI of 1859), Sec. 37, Proviso—' Protected interest -Settled 
raiyat holding land in the same village. : г 


A settled гаіуві holding land which was sold for arrears of revenue, in the 
same village as the villaze of which he isa settled ralyat under the terms of a 
permanent lease at a fixed rate of rent, has a protected interest within the menne 
ing of the proviso to section 37 of the Revenue Sale Law. 


Appeal by the Plaintiffs. 
Suit to recover khas possession of the disputed laad. , 
The material facts appear from the judgm ent. 


Babus Dhirendra Lal Kastgir and Khitis Chandra Sen for the 
Appellants. : 


Mouloi Abdul Jawad for the Respondent. 
The judgments of the Court were as follows: 


Fletcher, J.—This is an appeal from a decision of the learned 
Officiating Additional Subordinate Judge of Chittagong, dated the 
roth February, tots, affirming the decision of the Munsiff of 
Hathazari. The suit was brought by the plaintiffs to recover khas 
possession of the land in dispute. The plaintiffs purchased a reve- 
nue paying estate which was sold for arrears of revenue under the 
provisions of Act XI of 1859. The question in this case is “Has 
the contesting defendant a protected interest within the meaning of 
the proviso to section 37 of the Асі?” The facts found are these :— 
First of all, it has been found that the contesting defendant is а 
settled raiyat of the village within the meaning of the Bengal 
Tenancy Act. Secondly, it has been found that he holds the land 
in suit which is in the same village as the village of which he isa 
settled raiyat under the terms of a permanent lease at a fixed rate 
of rent. Whatever may be the law as regards other classes of raiyats, 
it is quite clear on the terms of section 21 of the Bengal Tenancy 
Act that, contract -or no contract, every raiyat who is а settled 
raiyat of a village and obtains a raiyatee interest in other lands in 
that village acquires a right of occupancy in those other lands ; 

* Appeal from Appellate Decree No. 1115 of 1915, against the decree of Babu 
Tinkowri Chowdhury, Officiating Additional Subordinate Judge of Chittagong, 
dated the roth February, 1915, affirming that of Babu Gopal Chunder Bose, 
Munslff of Hathazari, dated the 23rd August, 1913. 
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and, if that is so, the present defendant seems to me clearly to have 
a right of occupancy, in the land in dispute. Ifhe has a right of 
occupancy, he comes clearly within the proviso to esection 37 of 
Act XI of 1859, and has an interest which has not been annulled 
by the sale for arrears of revenue. In that view, I agree in the 
decision arrived at by the learned Judge of the lower appellate 
Court. The present appeal, therefore, fails and must be dismissed 
with costs. 


Richardson, 2-1 артее. 
A. T. M, . ' Appeal dismissed. 


Р CIVIL RULE. 
Before Sir Charles Chitty, Knight, Judge and Mr. Justice Beacheroft. 


THE RIVER STEAM NAVIGATION COMPANY, LTD., 
' AND ANOTHER 


v ` 
MESSRS. HAZARIMALL MULTAN MAL.* 


Carriers Act (LIT of 1865, as amended by Act X of 1899), Sec. ro— Notice — 
Manner of service, if cam be restricted by the contract—Loss of goods Know- 
ledge of the carrier, if sufficient — Cioil Procedure Code (Act V of 1908), Sec. 
115— Ht ror of law— Revision, 

A condition in a bill of lading requiring the service of notice of dii in 
respect of the contract at the carriers office at a particular place, is. not inconsis- 
tent with the provisions of section 10 of the Carriers Act, and is perfectly legal, 

Notice under section ro of the Carriers Aet must be given, and it is not 
enough that the carrler had knowledge aZ/suide of the loss, 

“British and Foreign Marine Insurance Co., Ltd, v. India General Steam 
Navigation and Railway Co. Lid. (1) followed, 

High Court refused to interfere under section 115 of the Code of Civil Pro- 
cedure although it was of opinion that the lower Court's decision was erroneous 
in law. 

* Civil Rule No, 522 of 1917, eagalnst the decision of M. Ahmad Esq, 
Subordinate Judge of Assam Valley Districts, dated the arst March, 1917, modi- 
fying the decision of J. М, Dass, Esq, Munsiff at Tejpur, dated the 16th- 


August, 1916. A 
(1) (1910) L L. R. 38 Cale, 50. Bao s . . be 
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Amir Hasan v. Sheo Baksh (т) and Skew Prosad v. Ram Chunder (2) 

referred to. 
` Applicatior® by the Defendants, The River Steam Navigation 

Company Ltd., and the India General Navigation and Railway Со, 
Lid. 

Suit for recovery of money on account of loss of goods. 

The material facts will appear sufficiently from the judgment. 

Babu Manmatha Nath Mukherjee for the Petitioners. 


Babus Mahendra Nath Ray and Hemendra Kumar Das for the 

Opposite Party.. 9 
à . C. A. V. 

The judgment of the Court was as follows: 

It is a Rule issued at the instance of the defendants calling upon 
the plaintiffs to show cause:why the decree passed against them by 
the Munsiff of Tezpur and modified on appeal: by the Subordinate 
Judge of Assam "Valley Districts should not be set aside on the 
ground that condition No. 17 of the bill of lading requiring service 
of notice of claim at the defendant's office in Calcutta was 
perfectly legal, and that the Courts below had no jurisdiction to 
entertain the suit without strict compliance therewith being proved. 
The clause in question runs as follows :—''No claim of any kind 
whatsoever in respect of the contract shall be valid unless notice in 
writing shall be given and delivered at the office of the Company at 
Calcutta within six months from the date of any default, loss, or 
damage in respect of which such claim arises." "The facts are that 
on róth August, 1914, goods were shipped by the defendant 
Companies’ steamer at Calcutta consigned to the plaintiffs at 
Bishwanath Ghat. There was short delivery, and оп 2151 Septem- 
ber, 1914, a notice of claim was delivered to the defendant’s sub- 
agent at Biswanath Ghat. He is described as joint agent, as he 
represented the two steamship companies, 

On то October, 13th November, and roth December 1914, three 
more letters were delivered to him. On 27th January 1915, he 
wrote repudiating the claim, On agth January 1915, the plaintiffs 
wrote to the defendants company's head office asking for a copy 
ofthe bill of lading which was supplied on 3rd February тот. 
The plaintiffs then filed this suit. 

The learned Sub-Judge held that the defendants, had no power 
to restrict the manner of service of notice by limiting the service 

(1) (1884) 1, L. В. 11 Cale, 6. 

(2) (1913) 1. L. R41 Calc, 323, 
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at the Calcutta office of the company. He thought that the notice 
served in this case on the sub-agent at Biswanath Ghat was a good 
notice in the circumstances of the case, especially as he found that 
the defendants companies came to know of the claim in less than six 
months time and had no difficulty in tracing the goods. 

This decision of the learned Subordinate Judge appears to be 
erroneous. In the first place clause 17 does not in any way limit 
the requirements of section то of the Carriers Act, 1865. It is 
entirely consistent with that section. Secondly, it has been held by 
this Court in British and Foreign Marine Insurance Со. Ld. у. India 
General Steam Navigation and Railway Co., Ld. (х) that notice 
under section ro of the Carriers Act must be given. It is not 
enough to say that the Company bad knowledge aliunde of the loss. 

But we are met with the objection that this is merely a decision 
erroneous in law that there is nothing in the procedure of the 
Courts below which warrants our interference under section 115 
of the Civil Procedure Code. In the petition for the Rule the 
question of jurisdiction was ingeniously introduced, but it is really 
not a question of jurisdiction at all. The cases of Amir Hassan 
Khan v. ЅАсо Baksh Singh (2) and Skew Prosad Bungshidhur v. 
Ram Chunder Haribux (3), make this clear. We must therefore 
decline to interfere in reviston. The Rule is discharged but in the 
circumstances without costs. 

А. N. R. C. Rule discharged. 

(0) (1910) I, L, В. 38 Cale. 50. (2) (1884) I. L, К. үт Calc. 6. 

(3) (1913) I. L, Е. 41 Cale, 323. 
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PRIVY COUNCIL. 


Present: Lord Parker of Haddington, Lord Wrenbury, Sir John 
Edge, Mr. Ameer Ali and Sir Lawrence Jenkins, 


AMRIT NARAYAN SINGH 
v. 
GAYA SINGH AND OTHERS. 
[Ох APPSAL FROM THE Нісн Courr or JUDICATURE AT Fort 
WiLLIaM IN BENGAL.] 


Hindu Law—Nature of e reverstoners right—A guardian cannet deal with Ай 
ward's resersipnary right, ` Е 


- Ф 


Peta 
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A Hindu reversioner has no right or interest * prasenti in the property which - 


the female owner holds for her life. Until it vests in him on her death, should he 
survive her, he has nothing to assign or to relinquish, or even to transmit to his 
heirs, His right Becomes concrete only on her demise ; until then it is mere spes 
successionis, His guardian, 1f he happens to be а minor, cannot bargain with it 
on his behalf or bind him by any contractual engagement in respect thereto, 

Appeal from a judgment and decree of the Calcutta High Court, 
dated 16th July, 1913, reversing a decree of the Subordinate Judge 
of Patna, dated the 2oth January, 1909. One Jhamman Singh died 
leaving a widow Radha Koer, a daughter Kar Koer and Amrit 
Narayan, the daughter’s son then a minor. The widow applied for 
mutation, but her application was opposed by the defendants who 
were collateral relations of the deceased. Radha Koer’s name was 
registered but she died in 1863. Disputes as to succession again 
arose, and Kar Koer and her husband najender Singh, father and 
guardian of the minor Amrit Narayan Singh, on the one side and 
the defendants on the other executed an agreement to refer the 
matter to arbitration. But betore the arbitrators could decide any- 
thing the parties entered into a compromise, which was placed before 
the arbitrators, and they were invited to make andin fact made an 
award in accordance with the compromise. Under the compromise 
the properties in suit were awarded to the defendants, On the death 
of Kar Koer in rgos‘ the appellant Amrit Narayan brought the 
present suit to recover possessionso{ those properties from the defend- 
ants. The Subordinate Judge found all the material issues in 
favour of the plaintiff. and decreed the suit, He found that the 
plaintiff was not a party to the arbitration proceedings, that his father 
was not appointed a guardian under the provisions of Act XL of 
1858, that the compromise and award were nullities and that the 
judgments of the District Judge and the High Court by which the 
said award was made a decree of Court were not binding on the 
appellant The defendants appealed to the High Court which 
allowed the appeal and dismissed the suit. 


De Guryther, K. C., and B. Dube for the Appellant: Jhamman 
Singh was admittedly separate and the appellant was therefore en- 
titled to inherit his estate. The suit was well within time under 


article 141 of the Limitation Act, 1877. Article 95 of that Act does * 


not apply. Plaintiffs claim was not barred by the proceedings in 
arbization taken by his mother and father. There was really no 
arbitration. The award was based on the compromise which Kar 
Koer and Rajender Singh made. The appellant was nota party to 
the compromise and the same was made against his interest. The 
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Р. C. plaintiff did not possess any interest whatever in Jhamman Singh's 
` 1917. ^ — estate during the lifetime of his mother. His right was merely spes 
1 Казу successionis, and was not hansferable. In any case the civil Courts 
v. dealt with the award, did not adjudicate upon the reversionary 
Gaya Singh. right of the plaintifand the award was made a decree of Court against 


Kar Koer alone, Further section 3, Act XL of 1858 was intended 
for the protection of minors, but Rajender Singh was not appointed 
guardian of the minor. Reference was made to the following cases: ' 


Sham Sunder Lal v. Ackhan Kunwar (т); Mussammat Bibi 
Walian v. Banke Behari Pershad Singh (2); Noggendro Chundro 
Mittro v. Kishen Soondory Dassee (3). 


A M. Dunne, K. C. for the respondents: The plaintiff's mother 
represented the whole estate and the proceedings by which she sought 
to set aside the award’ were properly heard and decided and she 
failed.’ It was therefore a good judgment and was binding on the 

` | -reversioners who succeeded the widow: Katama Natchier v. Srimu? 
Rajah Mootoo Vijaya (4). | 

Further, the arbitrators decided the dispute by holding that the 
plaintiff and his mother had no interest according to the religious 
custom and usage of the parties., The minor was a party to the 
arbitration and the award was binding on him. 


' 


No reply was called upon. 
Their Lordships’ judgment was Ешй by 

November, 22. Мр. Ameer Ali.—This is а suit by a Hindu reversioner ‘to re- 

220 cover possession of certain properties that originally belonged to 
his maternal grandfather, Jhamman Singh. Не alleges that the de- 
fendants, respondents before this Board, wrongfully possessed them- 
selves of these properties under colour of certain arbitration proceed- 
ings whilst the estate was held by his mother, Kar Koer, as a female 
owner under the Hindu Law. | Kar Koer died in 1905, and this 
action was brought in 1908. The suit is therefore clearly within 
time. The sole question' for determination in this appeal is whether 
the arbitration proceedings and the decree on the award which gave 
to the predecessors of the respondents possession of these properties 
.are binding on the appellant. 

On Jhamman’s death Radha Koer, his widow, applied for the 
registration of her name in place of her deceased husband in the 

(1) (1898) L. R..25 Т. А. 183; L L R, 21 All. 71. 5 

(2) (1903) L. К, go I. A, 182; I. L. К, 30 Calc. 1021. | 

(3) (1873) 19 W. R. 153 P. C. 

(4) (1863) 9 M. І. A. 539 (604); 2 W, В, Р, С. з, |e 
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Collector's records. Her application was opposed by some of Jham- 
man's agnatic male relations, whom the respondents now represent ; 
they claimed fhe property both under the general Hindu law as also 
under some undefined family custom. Their objections were over- 
ruled by the revenue Courts, and Radha Koer's name was duly 
entered in the Collector's register. Radha died shortly after in 1864, 
and was succeeded in the possession of the estate by her daughter, 
Kar Koer, the mother of the appellant. The agnates raised a fresh 
contest as to her right to hold the property. In the disputes that 
followed, and which were eventually referred to the arbitration of a 
numbef of caste men, she seems to have been represented by her 
husband, Rajander Singh. There is nothing, however, on the record 
to show if he had any authority to act for her as her agent. Before 
the arbitrators had taken any action in the matter, a compromise 
was arrived at, in which also Rajander purported to act both 
for her and her infant son, the appellant. Under this compromise, 
Kar Koer abandoned, in favour of the agnates, all right to the im- 
movable property of her father, receiving on her part, besides some 


movable property, two small fractional shares in certain lands which , 


stood in her and in her mother's names. The effect of the arrange- 
ment was to extinguish completely the reversionary interest of the 
appellant in his grandfather's estate. ` | 

The comnromise.was placed before the arbitrators and they 
were invited to make an award in accordance therewith, which they 


did. It is to be noted that there is nothing on the record to show ` 


that the proceedings before the arbitrators ever came to the know- 
i ledge of Kar Koer or that she knew of the compromise and its effect, 
In fact, it appears that Kar Koer did not acquiesce in the award, 
and the opposite party had to apply to the civil Court under the pro- 
visions of section 327 of Act X of 1859 (the law that regulated at the 
time the procedure of the civil Courts in India) for a decree on the 
award. The Court of first instance held that all,the proceedings 
in connection with the compromise and the award had been without 
Kar Koer's knowledge. It accordingly dismissed the application of 
the agnates under section 327. 
They appealed to the Districf judge, who apparently considéred 
that as Rajander, her husband, was a party to the compromise, her 
denial could not be believed. He accordingly made a decree *' to 
have the award filed and enforced under section 327." From this 
decision Kar Koer preferred a "special appeal" to the High Court 
of Calcutta, which was dismissed. She then applied fora review of 
judgment, in which she was equally unsuccessful The result of 
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these decisions was to put her out of possession of the properties 
covered by the compromise, and which form the subject-matter of 
the present action. Although the respondents or their predecessors 
appear to have obtained possession of these properties after the 
proceedings in the High Court, which terminated in, 1865, their 
names were not registered in the Collectorate in substitution of 
Radha Koer until 1877, 

It is to be noticed that neither in the judgment of the District 
Judge nor in that of the High Court is there any reference to the 
right of Kar Koer’s infant son or tothe effect of the compromise which 
culminated in the award on his reversionary interest. Had the 
question been presented in any shape to the Courts tħat were deal- 
ing with the matter, it is hardly likely their judgments would not 
have contained some expression as to whether the compromise and 
the award based thereon were or were not for the benefit of the 
reversioner. 

In this action the plaintiff charged that the arbitration procee- 
dings, together with the compromise and award, were fraudulent and 
taken and entered into without the knowledge or authority of- Kar 
Koer; that in any event he was not bound by them. The defen- 
dants, on the other hand, among other pleas urge that the award and 
decree precluded the plaintiff from maintaining theaction. The Subor- 
dinate Judge of Patna, before whom the suit came for trial in the 


. first instance, framed a number of issues on the several allegations 


of the parties, most of which have become immaterial in view of 
the shape the case took on appeal to the High Court. The trial 
Judge, in a well-reasoned and exhaustive judgment, held in substance 
that Jhamman at the time of his death was separated from his agnates ; 
that the defendants had failed to prove the custom they alleged re- 
lating to the exclusion of widows and daughters; and that the 
plaintiff was not properly represented in the arbitration proceedings 
or in the proceedings before the civil Courts, and was not bound 
by the award or the decree based thereon. He accordingly decreed 
the plaintiff's claim. 

From this decree the defendants appealed tothe High Court of 
Calcutta, where the case proceeded on the assumption that Jhamman 
was separate from his agnates, and that assumption has not been 
challenged before this Board. The contest in the High Cowt 
turned solely on the binding effect of the award and the decree 
enforcing it on the rights of the infant reversioner. | 

The learned Judges state thus the questions they had to deter- 
mine, tjs ;.— . 


mal 
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*(r) Whether Rajander Singh had power to refer the matter on P. С, 
behalf of his minor son to arbitration ; (2) whether the plaintiff was 191). 
properly represented i in the proceedings in the Civil Court under Amrit i Narayan 
section 327 of Act VIII of 1859 ; and (3) and if he was, whether he 
Gaya EN "Singh. 


` can now treat the decree, which was based on the award, as a nullity, 
and claim possession of these properties at this distance of time," Mtr, Ameer AN. 

After answering the first two questions ‘in the affirmative, the 
learned Judges decided the third against the plaintiff, and reversing 
the decree of the Subordinate Judge, dismissed the plaintiff's suit. 

Their Lordships are unable to concur in the propositions on 
which the learned Judges of the High Court have based their judg- 
ment. With respect, in proceeding to consider whether Rajander 
Singh, the plaintiff's father, had power to refer the matter on behalf 
of his minor son to arbitration, they seem to have misconceived the 
legal position of the infant under the Hindu law. Evidently they 
thought he had a right which could form the subject of bargain. 
This is an obvious mistake; a Hindu reversioner has no right or 
interest in Jrasenti in the property which the female owner holds for 
her life. Until it vests in him on her death, should he survive her, ' 
he has nothing to assign or to relinquish, or even to transmit to his 
heirs. His right becomes concrete only on her demise; until then 
it is mere 5245 successionis. THis guardian, if he happens to be a 
minor, cannot bargain with it on his behalf or bind him by any con- 
tractual engagement in respect thereto. Rajander’s action, therefore, 
in referring to arbitration any matter connected with his son’s re- 
versionaiy interest was null and void. : 

The learned Judges seem also to have lost sight of the fact that 
the award actually made was based on the compromise; it gave 
effect to the agreement at which the parties had arrived Even had 
the minor an existing right, the father would have no power to enter 
into an arrangement which wiped out all his interest without any 

consideration, for the little property that was left to Kar Koer was 
taken by her under the compromise, and not by virtue of her right 
to her father’s estate. It is difficult to see how the learned Judges 
came to the conclusion that the compromise was to the benefit of A 
the minor. 
Apart from the question whether Rajahder could represent his son 
under the proceedings under section 327 of Act VIII of t859 with- 
out a certificate under section 3 of Act XL of 1858 on which their 
Lordships desire to express no opinion, it is abundantly clear that 
the civil Courts did not purport in any shape pr character to deal 
with or adjudicate upon the reversionary right of the infant. The 


м 
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1917. had acquiesced by her husband in the reference to arbitration; and 
MÀ 


that she had similarly consented to the compromise, and was there- 
fore bound by the award Beyond that the order of the District . 
Judge, which was affirmed by the High Court, did not go; it affect. 
Mr. Amer Ali. ед her interest, and her interest only. ' 
It may be noted here that on the appeal to the High Court the 
minor was not a party. 

In the present appeal it has been attempted on behalf of/the' 
respondents to sustain the decree of the High Court on the basis 
of the dictum of the Judicial Committee in the well-known Shiva- 
gunga Case,* where, dealing with the question under what circums- 
tances a decree against the widow may bind the reversioners, the 
Board ‘expressed itself thus:—‘that unless it could be shown that - 
there had not been a fair trial of the rightin that suit, or, in other 
words, unless that decree could have been successfully impeached on 
some special ground, it would have been an effectual bar to any, new 
‘suit by any person claiming in succession to Angamootoo. For 

` assuming her to be entitled to the Zemindary at all, the whole estate 

would for the time be vested in her, absolutely for some purposes, 

though in some respects for a qualified interest; and until her death 

it could not be ascertained who would be entitled to succeed. The 

| same principle which has prevailed in the Courts of this country as 

to tenants in tail representing the inheritance would seem to apply to 

‚а Hindu widow; and it is obvious that there would be the greatest 

possible inconvenience in holding that the succeeding heirs were not 
bound by a decree fairly and properly obtained against the widow." 

In the present case their Lordships think it enough to say that 
the proceedings culminating in the decree by which the plaintiff is 
sought to be bound are entirely devoid of the conditions on which 
and which alone a reversioner can be shut out from the assertion of 
his right, which comes to him altogether independently of the female 
owner. . 

Their Lordships are of opinion that the judgment and decree of 

i the High Court should be reversed and the decreeof the Subordinate |, 
Judge restored. And they will humbly advise His Majesty accor- 
И dingly. The appellant will have his costs in the High Court and 
in this appeal. —' 
Watkins & Hunter :—Solicitorsfor the Appellant. 
Barrow, Rogers & Nevill : —Solicitors for the Respondent. 
J М. P l Appeal allowed, 


^ Katama Natchier v. Srimut Rafa Mootoo Vijaya (1868) 9 Моо, T. А, 539. 
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Present :—Lord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart and Sir Lawrence Jenkins, 


* TARINI CHARAN SARKAR He Ss 
October, 23, 25. 
BISHUN CHAND AND OTHERS. foi o T 
[On APPEAL FROM THE HicH COURT оғ JupiCATURE AT FORT USE 


WILLIAM IN BENGAL.] 


Revenue Sale—Bengal Land. Revenue Sales Act (XU of 1859h Sees. gr and 
55—LEncumbrances—Sale preceeds— Purchase by the proprietor—Sale brought 
about by dishonest motives of the proprictor——Code of Cfoil Procedure (Act V 
of 1908), Secs. оў and r$r, order 41, rule 33-—-Power of the Court of 
appeal—Esteppel—Fraudutent behavdionr, effect of. 

The Bengal Land Revenue Sales Act, section 31 provides that the purchase 
monies, after paying the public claims, shall be held on account of the recorded 
proprietor or proprietors, provided that if before payment the same be claimed by 
any creditor in satisfaction of a debt, it shall not be paid over without the 
decree of the Court, but the section nowhere transfers the charge from the 
property to the proceeds, and as the revenue sale conveys a title free from en- 
cumbrances to the purchaser, the mortgagees are clearly entitled to claim the 
game as creditors under the section, and the Court would undoubtedly direct that = 
such claims, in due order of priority, should be satisfied out of the sums in the 
hands of the Collector. | 

Where the property is bought by the recorded proprietor and the estate is 
acquired, under section 53 of the Act, subject to all its encumbrances existing 
at the time of the sale, the transaction of the sale has merely provided money 
for payment of the Government claims, and the encumbrances are left entirely 
unaffected and could only be enforced against the property, and the rights to the 
sale proceeds of the recorded proprietor, who has purchased the property, are 
those under section 31, notwithstanding the fact that the motives which led him 
to cause the sale or purchase were dishonest. 

In a suit to which а puisne mortgagee was а party the prior encumbrancer 
prayed for and obtained a decree agairst the sale proceeds of a revenue sale, 
The puisne mortgagee brought two suits, one for a declaration that the recorded 
proprietor was the desamidar of the purchaser at the sale, and consequently the 
latter acquired the property subject to encumbrances, and the second to enforce 
his mortgage against the property. The Court of first instance held that the 
purchaser was the real owner of the property and decreed both suits in favour 
ofthe puisne mortgagee. Against these two decrees the purchaser appealed and 
the puisne mortgagee appealed against the decree in favour of the prior mort- 
gagee. The High Court heard all the appeals together, and affirming the finding 
of the Court below dismissed the purchaser’s appeals and gave the prior mort- 
gagee а decree against the property in lieu of that against the sale proceeds : 

Heid, that inasmuch as on hearing the puisne mortgagee’s appeal the High 
Court had before it all the facts that showed all the circumstances relating to 
the sale, the Ceurt had abundant power under sections 107 and 151, and Order 


. 
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4, rule 13, of the Code of Civil Procedure, to vary, аз it did, the decree in the 
prior mortgagee’s suit: Held, also, that the fact that the puisne mortgagee did 
not attack the sale in the prior mortgagee’s suit, did not operate as an estoppel 
against the puisne mortgagee so as to prevent him from Attacking the sale in 
his own suits, and obtaining consequential relief. 

A man is not to be punished for fraudulent behaviour by making him suffer 
other penalties than those which are the direct consequence of his fraud. 

Appeals from a judgment of the Calcutta High Court (Chitty and 
Teunon JJ.) dated the 25th April r912, modifying one and affirming 
two decrees made by the Subordinate Judge of Arrah. The facts of 
the case sufficiently appear from their Lordships’ judgment. 


De Grugther, K.C., and J. M. Parikh, for Tariĝi Charan Sarkar, 
Appellant, opened his three appeals: Bishun Chand was estopped 
from impeaching the revenue sale. He was a party to the suit 
brought by Sri Kishun but did not plead therein that Tarini Charan 
and not Sangam was the real owner of the property. Instead of ' 
insisting that all mortgages should be paid out of the mortgaged 
property Bishun Chand allowed a decree to be made against surplus 
sale proceeds only. He cannot say in one suit that the sale encum- 
brances are enforceable against the sale proceeds and in another 
against the estate. Reference was made to the Bengal Land-Rev- 
enue Sales Act, sections-31, 37 and 53, and the Transfer of Pro 
perty Act, section 73. 

Dunne, K.C., and В. Dude, for Bishun Chand, Respdndent, were 
not called upon to argue Tarini’s appeal but were asked to open 
Bishun Chand’s appeal: Both Ramratan and Sri Kishun were 
entitled to be paid, out of the-sale proceeds only, as they treated the 
revenue sale as valid in every way. Sri Kishun’s decretal money 
was recoverable under the decree of the Subordinate Judge from 
sale proceeds only. The High Court had no jurisdiction to modify 
the decree and make the mortgaged property liable at the instance 
of counsel for Tarini who had not appealed. Under section 31 of 
Act XI of 1859 Sri Kishun was entitled to treat the revenue sale as 
valid and to recover his mortgage money from the revenue sale pro- 
ceeds. Tarini fraudulently brought about the revenue sale and is 
not entitled to any equity. It is not open to the High Court to 
vary the decree under the Code of Civil Procedure except by an 
appeal for the purpose. Although the appeals were heard together 
the findings in one appeal could not be used to influence the judg- 
ment in another appeal. . , > 

De Стул K. C., for Respondent in the appeal of Bishun 
Chand, submitted that the High Court had ample jurisdiction to make a 
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proper decree upon the facts proved before it. All the parties were 
before the Court, Reliance was placed on sections 107 and 15t and 
order 41, rule 33, of the Code of Civil Procedure, 1908. Reference 
was made to 7¥icomdas v. Gopinath, (т). 

Dunne К. C., replied. ' 

The judgment of their Lordships was delivered by 

Lord Buckmaster —These four appeals have been consoli- 
dated by order of the Board, dated the 26th March, r917, and have 
been brought on and heard together. . 

In three of them Tarini Charan Sarkar is the appellant and Babu 
Bishun Chand is one of the respondents, and in the fourth Babu 
Bishun Chand*is the appellant and Tarini Charan Sarkar is a 
respondent. 

All the appeals are against a judgment of the High Court of 
Calcutta dated the 25th April, 1912, and three decrees made by that 
Court consequent on the judgment. 

The questions raised arise out of certain mortgage transactions 
affecting a Tahal Touzi No. 7062 and, though the facts and circum- 
stances are complicated and involved, for the purpose of explaining 
the ‘real issues that have to be decided they can be briefly 
summarised. 

In the early part of r9o4 the registered proprietors of the said 
Touzi were Ram Ratan Sarkar in respect of a 4-anna share, and 
Sangam Sarkar in respect of the remaining rz-anna share. The 
Touzi, however, was subject to certain mortgages, of which it is only 
necessary to mention the following: Zarpeshgi Thicca of the rsth 
July, 1889, in favour of Gajadhar Lal and Sri Kishun Lal to secure 
11,506 rupees and interest at 9 per cent. per annum, a further mort- 
gage in favour of the same mortgagees dated the 16th July, 1889, to 
secure 11,000 rupees and interest at the rate of 12 annas per cent. 
per month and a mortgage of the roth February, 1896, in favour of 
the said Babu Bishun Chand to secure a loan of 5,999 rupees with 
comppund interest at the rate of 24 per cent. per annum with 
half-yearly rests. In the year 19oo a 4-anna share of the estate was 
sold in execution of a mortgage decree and was bought on the 8th 
August, т9оо, by Ram Ratan Sarkar, and on the 7th March, 1904, 
the said Touzi estate was purchased on a sale made in execution of 
a decree at the suit of another mortgagee by one Chatarbhuj Sahai 
in the name of one Mahanand “Sahai, and he, on the 14th May, 
1904, purported to sell the property to one Sangam Sarkar. Sangam 
Sarkar was, however, but a mere name, it has been found, and it 

{т) (1916) L. R. 44 L А. 65; 25 C. L. J. 179. 
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Р, С. cannot now be questioned that the rea] purchaser was the appellant 
1917. Tarini Charan Sarkar, who thus became the owner of the property 
ww, 
Tarini Charan subject to the mortgages. : 
Bishan Ct 4. On the and June, 1991, the first of the suits, out of which these 
. "nh appeals proceed, No. 39 of 1904, was instituted by Babu Bishun 
M dici € sies Chand seeking relief in respect of his mortgage of the roth February, 


1896, against the representative of the original mortgagor and other 
parties, ТЕ would seem impossible that any estate could bear for 
long the burden of a mortgage on which the debt was accumulating 
by a process of compound interest on the principal sum at the rate 
of 24 per cent. per annum ; and it appears that the appellant Tarini 
Charan Sarkar, instead of adopting what might have then been 
the inconvenient process of redeeming the mortgage Бу pay- 
. ment, resorted to the device of causing the mortgaged property to 
be sold for arrears of Government revenue and himself becoming the 
purchaser. To secure this object he wilfully allowed the Government 
revenue to fall into arrear, and the property was in consequence sold 
by the Government on the 28th August. 1906, nominally as the property 
of Ram Ratan Sarkar. and Singam Sarkar, the registered proprie- 
tors, and was purchased for 29,400 rupees by Tarini Charan Sarkar, 
the true owner. Had Tarini Sarkar heen successful in concealing the 
fact of his ownership the result of this device would have been that 
the claim of all the mortgagees would have been thrown on to the 
balance left of the 29,100 rupees—after satisfying the Government: 
debt ; and he would have held the property free from the inconve- 
nience of the many and heavy charges to to which it was subjected. 
> Directly after the sale—on the 22nd October, t906, Sri Kishun Lal 
and others instituted proceedings (No. 258 of 1906) to obtain pay- 
ment in respect of the mortgage of the rsth July, 1889, seeking to 
obtain payment out of the surplus proceeds of the money due under 
the mortgages, the amount of which was stated to be—at the date 
of the proceedings—15,983 rupees. To these proceedings Babu 
Bishun Chand was by an order dated the ryth January, 1907, 
added as a defendant. On the 2nd* December, 1907, Bishun Chand 
instituted his second suit, No. 151 of 1907, alleging that the purchase 
of the estate on the r4th May, 1904, was really made by Sangam 
Sarkar, ženami for Tarini Charan Sarkar, that the sale for arrears 
of Government revenue had heer fraudulently effected by the said 
Tarini Charan Sarkar, and asking either that the sale should be 
set aside or that his mortgage of the toth February, 1896, should 
still rernain valid and operative against the estate. In the first suit, 
No, 39 of 1904, the usual mortgage decree ‘was made on the 6th 
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January, r905, but it was set aside оп Ње r8th April, 1907, апа 
another trial was ordered. This took place on the goth June, 1909, 
when the usual enortgage relief was granted. 

In the second suit by Sri Kishun Lal and others judgment was 
delivered on the 23rd December, 1907, and a decree made in favour 
of the plaintiffs directing that the money due on the mortgage with 
interest and costs should be paid: out of the surplus proceeds of 
sale. At the date of this decree the sale itself had become a subject 
of attack, and consequently the further provision was.introduced that, 
in the event of the sale being set aside, the mortgage monies, interest, 
and costs should Бе realised by sale of the mortgaged property if the 
sum were not paid within six months from the date of decree. 

The said Tarini Charan Sarkar did not appeal against this decree, 
but Babu Bishun Chand did, and the appeal came on for hearing 
together with the appeal by Tarini Charan Sarkar in the two suits 
commenced by Bishun Chand and an appeal by Sangam Sarkar in 
the suit No. 153 of 1907. 

On the asth April 1912, the High Court delivered judgment, 
dismissing all the appeals ; but at the instance of counsel who 
appeared for Tarini Charan Sarkar they varied the decree of the 
Subordinate Judge, in the suit by Sri Kishun Lal, by setting aside 
the direction that his mortgage monies should be paid out of 
surplus monies of the revenue sal2, and made in its place the 
ordinary decree against the property itself. Itis this latter part of 
the decree that is challenged by the present appeal of Bishun Chand. 

Before dealing, however, with his contention, it is desirable to 


dispose, in the first instance, of the appeals of Tarini Charan Sarkar. - 


He stands in this position: He is held to have been the real owner 
of the estate Touzi 7062 at the date of the sale of the 28th January, 
1906, and it is further established by the findings, both of the Sub- 
ordinate Judge and of the High Court that he deliberately allowed 
the Government revenue to fall into arrear in order that the property 
might be sold, and that he succeeded in purchasing it himself at an 
under-value under circumstances which concealed his-original owner- 
ship, and appeared to establish an independent sale to an independ- 
ent third party, so that all the claims of the mortgagees, beyond the 
amount that would be satisfied by the surplus proceeds of sale, would 
be wholly defeated. 

! These grave and serious charges are therefore supported by the 
concurrent findings of both the Courts, and no grounds whatever can 
be shown for disturbing these decisions. Counsel for Tarini Charan 
Sarkar undoubtedby realised this difficulty, and refrained from attack- 
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ing the substance of the judgment, but said that it was one which 
Bishnu Chand had no right to claim, because he was estopped by his 
own conduct from seeking any such relief. 

This estoppel is said to be effected by his action as a defendant . 
in the suit brought by Sri Kishun Lal and his co-mortgagees. This 
suit—it will be remembered was brdught after the revenue sale and 
sought relief against the proceeds. In that suit the plaintiffs alleged 
that there had been intentional default in payment of the Govern- 
ment revenue, but they made no reference to the fact that Tarini 
Charan Sarkar was the real owner, a fact of which they were pro- 
bably unaware, and which in any event was wholly, immaterial to 
them, since the money in Court was sufficient to satisfy their claims. 
Bishun Chand was only made a party to this suit as an encumbrancer 
upon the property. He had no power of controlling the form in 
which the suit was brought, nor was there any step which he took 
in the suit irrevocably asserting his intention to rely upon the sale 
and not impeach the whole proceedings. In these circumstances, 
it is obvious that no estoppel arises as against him, and as this is the 
only ground upon which the appeal of Tarini Charan Sarkar is or 
can be based, it follows that it must fail. 

"There remains the question of Bishun Chand's appeal, and the 
question to which that gives rise is one of more general importance. 
On his behalf it is alleged that Sri Kishun Lal and his co-mortgagees 
are entitled tò be satisfied out of the proceeds of sale, and that, if 
these are sufficient for the complete satisfaction of their mortgages, 
their encumbrances are removed from the property, with the result 
shat there is a more abundant security for Bishun Chand's claim ; 
that, in fact, the proceeds of the first sale to the extent of Sri Kishun 
Lal's claim, are to be added to the proceeds of the sale made under 
the decree of the High Court, so as to make one fund out of which 


. the mortgage debts may be satisfied. 


Tn order to examine the valué of this contention, it is necessary 
to look at “The Land Revenue Sales Act,” No. XI of 1859, by 
which the rights of the parties are regulated. Section 3r of that 
statute provides that the purchase monies, after paying the public 
claims, shall be held on account of the recorded proprietor or pro- 
prietors, provided that if before payment the same be claimed by 
any creditor in satisfaction of a debt, it shall not be paid over with- 


‚ out the decree of the Court. 


Itis to be observed that this section nowhere transfers the 
charges from the property to the proceeds; but, as the sale by the 
Government conveys а title free from encumbrances to the purchaser, - 
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the mortgagees are clearly entitled to claim the same as creditors ` 


under the section referred to, and the Court would undoubtedly 
direct that such tlaims, in due order of priority, should be satisfied 
‘out of the sums in Court. 

It was a decree under this section that was obtained by Sri 
Kishun Lal, and it of course proceeded upon the assumption that 
the sale bad been made to a dona fide third party. Section 53 
regulates what happens when the property is bought by the recorded 
proprietor, and in that case it is enacted that the estate is acquired 
subject to all its encumbrances existing at the time of the sale. In 
such a case, therefore, the encumbrances are left entirely unaffected ; 
the transaction of sale has merely provided money for payment of 
the Government claims, and the estate remains as it was before. 
Were such a purchase honestly and openly made, it was not dis- 
puted that the claims against the purchase money could not remain 
in addition to the claim against the estate. The appellant, however, 
says that in the present case the owner cannot claim this method of 
administration. He asserts that as it was by the fraud ot Tarim Sarkar 
that the whole transaction was set on foot he is in a worse position 
than if he had become the purchaser on asale made against his will, 

Their Lordships are certainly not prepared to assist in providing 
any possible benefit for a course of conductso dishonest as that 


revealed in this case but, on the other hand, it is not right to punish ` 


a man for fraudulent behaviour by making him suffer other penalties 
than those which are the direct consequence of his fraud. In the 
present case it is impossible to see how the position has been aggra- 
vated by the fact that the sale was effected for the purpose of defeat- 
ing the mortgagees, The Act distinctly contemplates the purchase 
of property by a recorded proprietor, and the rights that arise in 
such a case are those which have been already mentioned. Their 


Lordships are unable to see why those rights should be increased 


against the purchaser because of the motives which led him to cause 
the sale or the purchase. The only effect of the statute is that, so 
far as the encumbrances are concerned, the sale is of no effect, 

It is then urged that the Court of appeal had no power to vary 
the order made in Sri Kishun Lal’s suit, since he did not request 
such variation, nor were the facts relating to the sale proved and 
-established in any suit to which he was a party. 

‘Their Lordships think it would have been a matter for regret if 
the Court of appeal had been thus hampered in making the order, 
which their Lordships regard as right in all the circumstances of the 
case. But they think abundant power is given to the Court by 
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sections 107 and бт of the Code of Civil Procedure of 1908 and 
order 41, rule 33 ofthe same statute. Section 107 gives power, if 
necessary, to take additional evidence ; and rule 33 of order 41 gives 
power to pass any decree and give any orders which ought to have 
been passed or made, and to pass or'make such further or other 
decrees or orders as the case may require. 

On hearing the appeal in Sri Kiehun Lal’s suit, the Court had 
before it the facts that showed all the circumstances relating to the 
sale. Sri Kishun Lal seems to have raised no objection to the varia- 
tion of the order, and does not appear here on appeal against it. 
It is Bishun Chand, in whose suit all the facts were established, who 
seeks, on the one hand, to retain a judgment based upon the view 
that the sale was regular, and, on the other, to get the benefit of the 
decree which determined that it was not. "There is certainly nothing 
in the statute which gives him such rights, and there is no equity to 
which he can appeal which entitles him to their possession. „This 
appeal must therefore also fail. , 

It may be doubted whether in the end any property will be left 
for the real owner. Bishun Chand's mortgage runs at 24 per cent, 
compound interest with half yearly rests. It began at 5,000 rupees, 
and in the hearing before the Court it amounted to 40,000; and 
the long delay, amounting to five years, that has elapsed in prose- 
cuting this appeal has more than doubled the amount, Usury and 
the abuse of legal procedure are a formidable and dangerous com- 
bination to the well-being of any community. The former is one 
which it is not easy to repress, but the latter ought not to be incap- 
able of remedy. There seems to be no lack of expedition in the 
Courts in disposing of cases when once entered for hearing, The 
delay is associated with dilatoriness in procedure and apparent un- 
willingness on the part of persons who have the control of litigation 
to bring it to a speedy conclusion, 

Eleven years have elapsed since Bishun Chand first instituted 
the proceedings in respect of his mortgage, and more time must pass 
by before the accounts are finally worked out and his claim ends ; 
and having regard to the rate at which his debt accumulates, in ashort 
time the amount might reach the total wealth of the entire province. 

All the appeals, therefore, fail, and in all the circumstances their 
Lordships think there should be no costs on either side. They will 
humbly advise His Majesty to this effect. 

E. Dalgado :—Solicitor for Tarini Charan Sarkar. 

Barrow, Rogers & Nevill Solicitors for Bishun Chand. 
ум. Р. | "Appeals dismissed. 
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CRIMINAL REFERENCE. 


Before Sir Charles Chitty, Knight, Judge and Mr. Justi:e тй. 
є * $ 


EMPEROR 
р. 
RAJENDRA ROY.* 


Charges, misjoinder of--Criminal misappropriation—Additional charge—Act 

forming one transaction, ` 

The accused was а manager appointed by а District Judge of an idol and was 
‘as such manager, entrusted with the funds belonging to the idol, He was charged 
with misappropriations of portions of these funds under section 409 of the Indian 
Penal Code. The first item was one of Rs. 1441-9-3 sald to b» costs of the High 
Court decree Їп Regular Appeal No. 290 of 1909, to which the idol was a party. 
The second item was of a sum of Rs, 135 said to have been imnroperly retained 
by the accused on the 23rd July, 1915. Thethird was one of Rs “e-12-3 also 
misappropriated by the accused as such manager between rath December rors 
and 8th January 1916. Subsequently a charge under section 210 of the Indian 
Penal Code was added to the effect that on or about roth December, rota, the 
accused fraudulently obtained an order from the District Judge for th» payment 
to himself of a sum of Rs, 1841-9-3 which sum was not due to him or which was 
larger than was due to him from the estate of the idol. This offence had some 
relation to one of the three charges of criminal misappropriation but not to the 
other two з and, in part, it referred to matters not included in any of those three 
charges as the accused was sald to have committed criminal misappropriation of 
a farther sum of Rs, 200 owt of the Rs, 1841-9°3 1 

Held, that the accused could not be legally tried on the fourth charge along 
with the three charges of criminal misappropriation, as it was not an act forming 
one transaction with them. A retrial of the accused was directed. 


Criminal Reference under section 307 of the Code of Criminal 
Procedure. 

The accused was appointed manager of the temple known as 
Guptipara Mutt of which the presiding deity is Brindaban ^ handra 
Thakur, by the District Judge of Hooghly, under the provisions of 
section 5 of the Religious Endowments Act in July 1901. The idol 
owns and possesses considerable property, movable and immovable, 
all of which came into the possession of the accused as manager so 
` appointed, and he continued to be in possession thereof till some- 
time in March тото, when one Jogananda Asram, a former Dandi 
(shebait) of the Mutt took possession of the estate, under a decree of 
the Nadia Subordinate Judge’s Court obtained by him against the 
accused. The accused preferred an appeal against that decree, being 

ә Criminal Reference No. 46 of 1917 Ьу К. N. Chondhury Esq., Additional 
Sesslons Judge of Hooghly.] 
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CRIMINAL, Appeal No. 290 of 1909, in the Hon'ble High Court. That was 


1918, in May, 1909. The appeal was decreed in favour of the 
=e * accused, and he came again to be in possession of the estate in Octo- 


"Emperor = 
Bs Ad ber, 1912, first as receiver appoined by the Nadia Sub-Judge's Court, 
ыгар s and then as a manager from the 14th March, 1916, and continued 


to be in possession thereof till the 8th January, 1916, that is, the date 
on which he made over charge of his office to the present 
manager, who was appointed manager in his place by order of the 
District Judge of Hooghly under the provisions of the same Act. 

There was a representation made to the District Judge of Hooghly 
by some members: of the Guptipara public interested in the Mutt, 
complaining of mismanagement, malfeasance and misfeasance on the 
part of the accused. The District Judge at first directed N to hold 
an enquiry into this complaint, who reported against the accused. 
As the result thereof the ‘accused was placed under suspension by 
the District Judge and R the present manager was appoined to be 
manager in His place and was directed also to examine the accounts 
of the accused and submit a report. The latter submitted a report 
to the District Judge, noting as the result of his examination of the 
accounts, various cases of defalcation by the accused of the temple 
money. The accused was thereupon called upon to show causa 
why he should not be criminally prosecuted. He showed cause 
and at the same time prayed for a fresh examination of his accounts 
and for testing of the correctness of the report of R by a local 
pleader named by himself. The District Judge allowed his prayer 
The pleader held the enquiry as directed and submitted a report 
confirming the report of R That led to the removal of the accused 
from the managership of the Mutt and to the institution of the 
present case. 

The charges under section 409 of the Indian Penal Code were 
in respect of three sums of money, which the accused was said to 
have embezzled in his cavacity as manager. Subsequently a charge 

, under section zro of the Indian Penal Code was added which was 
that the accused obtained from the District Judge of Hooghly fraudu- 
lently order for the payment to himself of a sum of Rs. 1841-9-3, 
which was not due to him, from the Mutt funds. The sum of 
Rs. 1441-9-3 which formed the subject matter of the first charge 
under section 409, Indian Penal Code, formed part of the above 
sum of Rs. 1841-9-3. There were also charges of embezzlement 
against the accused in respect of other items of money also. 

The accused was tried in the Court of Sessions, At the trial the 
jury disagreed, a majority of three being in favour of an acquittal. 
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Disagreeing with that majority and thinking their verdict to be 
perverse, the Additional Sessions Judge referred the matter to the 
High Court. , 


Babus Manmathanath Mukherjee, Narendra Kumar Bose and 
Jatindra Nath Sen fot the Accused. 


Mr. Orr for the Crown. 
The judgment of the Court was delivered by 


Chitty, J.—This case comes before us on a reference by the 
Additional Sessions Judge of Hooghly under section 307, Criminal 
Procedure Code. On 23rd July, тоту, the accused Rajendra Roy 
was committed for trial in the Court of Session on three chages 
of criminal misappropriation committed on different dates in the 
year 1915. In the Sessions Court on rst October, 1917, an addi- 
tional charge was added’ of an offence under section aro, Indian 
Penal Code, in respect of a sum which was connected with the first 
of the three charges of criminal misappropriation. At the trial the 
Jury disagreed, a majority of three being in favour of an acquittal. 
Disagreeing with that majority and thinking their verdict to be 
perverse, the Additional Sessions Judge has referred the matter to 
this Court, On reading the letter of reference it appears to us that 
there was in this case a misjoinder of charges. In that view, it is 
unnecessary to go into the merits of the case as the only fair course 
will be to direct a retrial of the accused on charges properly framed 
and properly joined. The three charges of criminal misappropriation 
related to three separate sums. The accused was the manager 
appointed by the District Judge of Hooghly of an idol, Brindaban 
Chandra Thakur, of Guptipara ; and, was as such manager entrusted 
with the funds belonging to the idol. It is of portions of these funds 
that the alleged misappropriations took place. The first item was 
one of Rs 1,441-9-3 pies said to be costs of the High Court decrec 
in Regular Appeal No. 290 of 1909, to which the idol was a party. 
The second item was of a sum of Rs. 135 said to have been impro- 
репу retained by the accused on 23rd July, rgrs. The third was 
one of Rs. 5-12-3 pies also misappropriated by the accused as such 
manager between 14th December, 1915 and 8th January, 1916. 
These three charges could, no doubt, have been properly tried to- 
gether in one trial. ‘The added charge was that the accused, on or 
about roth December, 1914, fraudulently obtained an order from 
the Distriet Judge of Hooghly for a sum of Rs. 1,841-9-3 pies which 
sum was not due to him or which was larger than was due to him 
from the estate of the idol, The date of this offence, it will be seen, 
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was not within the year within which the three alleged offences of 
criminal misappropriation fell We are of opinion that the accused 
could not legally be tried on this fourth charge along with the three 
charges of criminal misappropriation. It was not an act forming one 
transaction with them. It had some relation to one of the three 
charges of criminal misappropriation but not to the other two ; and, 
in part, it referred to matters not included in any of those three 
charges because it appears from the letter of reference that the 
accused was said to have committed criminal misappropriation of 
a further sum of Rs. 200 out of the Rs. 1,847-9-3 pies. These being 
so, we think that the cade must go back to the Court of Session for 
a re-trial of the accused. We need not here specify @xactly on what 
charges he should be tried. That will be for the prosecution to 
consider and the Court to decide. We need only say that they must 
be charges which can be properly dealt. with in one trial. The 
accused will remain on the bail at present subsisting. 


А. T. M. - Retrial ordered, 


CRIMINAL REVISION. 


Before Mr. Justice Teunon and Sir Syed Shamsul Huda, 
Knight, Judge, 


RAKHAL MANDAL AND OTHERS 
v. 
THE KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), Sec. тот (2), proceedings under — 
Proceedings initiated by the District Magistrate—Persen informed against, 
not residing within the local limits of his jurisdiction—Distric? Magistrate, 
if can transfer such proceedings to a Subordinate Magistrate, 

Proceedings initiated by the District Magistrate under the special powers 
conferred upon him by section 107 (2) of the Code of Criminal Procedure can be 
transferred by him for disposal to the Court of some subordinate Magistrate 
otherwise competent to deal with tho matter: Surjya Kanta Rey Chowdkry v. 
Emperor (1) followed. Niriechar Chandra Mukherjee т. The Emperor (2) not 
followed. 


Criminal Revision, 


* 2 Criminal Revision No, 732 of 1917, (ahalogeus to No. 772 of 1917). 
(1) (1904) L L, R31 Cale,; 350, (2) (1909)«13 С. W, М, 580, 


> 


Vor, XXVII.] : HIGH COURT. 


The case arose out of a dispute about the collection of rents in 
Lot Pabra within the District of Bankura, between the petitioners 
Kalipada Roy eand his brothers on the one hand, and their step- 
brothers Jugal and another on the other. Proceedings under 
section 107 (2) of the Code of Criminal Procedure were initiated 
against the petitioners by the District Magistrate of Bankura, as 
some of them were living outside the district, and the said proceed- 
ings were then transferred to the Sadar Sub-divisional Magistrate 
for disposal, who on the 26th March, 1917, directed under section 
118, Criminal Prodedure Code, that each of the petitioners would 
execute a bond for Rs. roo with one surety for the like amount to 
keep peace for one year each, or in default undergo simple im- 
prisonment for that period. An application for revision of the 
said order was rejected by the District Magistrate of Bankura, on 
the 24th April, 1917, under section 125, Criminal Procedure Code. 


Against that order the petitioners moved the High Court, and 
obtained the Rule. 


Babus Dasarathi Sanyal and Kaltkinkar Chakerbutty for the 
Petitioners. 


Babu Surendra Nath Ghosal for the Opposite Party. 
The judgment of the Court was as follows : 


In these two Rules the only question involved is, whether pro- 
ceedings initiated by the District Magistrate under the special 
powers conferred upon him by section тоў (2), Criminal Procedure 
Code, must be continued to the end in his Court or whether they 
may be transferred by him to the Court of some subordinate 
Magistrate otherwise competent to deal with the matter. This 
question does not now come before this Court for the first time. 
In the case of Surjya Kanta Roy Chawdhry v. Emperor (т), the 
question was argued atthe bar and discussed at length, and the 
learned Judges who heard that саве took the view that jt was 
sufficient that the District Magistrate should initiate the proceedings. 
In taking that view they further relied upon the case decided in the 
High Court of Allahabad in King Emperor v. Munna (2). Ina 
subsequent case in this Court in 1909 a Divisional Bench took 
the contrary view. But from the report of that case JVisbeekar 
Chandra Mukerjee v. The Emperor (3), itis clear that that was a 
case not argued at the bar and that consequently the prior 
decision of this Court in Swrjya v. Emperor (1), was not brought 


(1) (1904) T. L. Re зү Calc. 350. (3) (1901) I. L, К, 24 All, rst. 
(3) (1909) 13 C. W. N. 580. 
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CRIMINAL, to the attention of the learned Judges. Under these circumstances 
1917. we think that we ought to follow the earlier case (1) reported in 
геч А 3t Calcutta and decided in this Court in 1904.,, 
v. For these reasons we discharge these Rules. 
The King-Emperor, m 
— A. М. В. С, . Rules discharged, 
(1) (1904) I, І. К, зт Calc, 350, , 





Before Sir Charles Chitty, Knight, Judge, and Mr. Justice Richardson. 


CRIMINAL, CHANDI CHARAN GIRI AND ANOTHER 
1917. 9. 
Nant 

August, 3, ТО. GADADHAR PRADHAN AND ANOTHER*. 


Criminal Procedure Code (Act V of 1899h, Secs 195 els 16), Up — Bengal Tenancy 
Act (VII of 1885), Sec. 69, appratsement proceedings under—Sanction to 
prosecute—Collector’s Court, if subordinate to the Court of the District. Judge 
for the purposes of section ros. 

Proceedings under sections 69 and 70 of the Bengal Tenancy Act are clearly 
of a civil nature ; and any sanction to prosecute given or refused in such proceed- 

` ings by the Collector may be revoked or granted by the District Judge, as the 

Collector's Court must be regarded in such cases as subordinate to the principal 

Court of original civil jurisdiction, that is, to the Court of the District Judge, for 

the purposes of section 195 of the Criminal Procedure Code, 
Ajudkia Prasad v. Ram Lal (1) referred to. 

Criminal Revision. 

The petitioners prayed that the order of the Sub-divisional 
Magistrate of Contai sanctioning the prosecution of them under sec- 
tions 471 and 209 of the Indian Penal Code (or any other section) 
for filing or using as genuine certain rent receipts in the course of a 
procé&ding under section 69 of the Bengal Tenancy Act, an applica- 
tion for the revocation of which order was dismissed by the District 
and Sessions Judge of Midnapore, might be set aside. 


The other material facts will appear sufficiently from the judg- 
ment of Chitty J. s 


*Criminal Revision case No. 707 of 1017, against an order of W. N Delevingne 
Esq.. Sessions Judge of Midnapore, dated the 24th March, 1917, rejecting an 
application for revocation of sanction to prosecute granted by Babu Nikhil Nath 
Roy, Sub-divisional officer, Contal, on the grd of January, 191. 

(1) (1911) E, L. R, 34 АП, pa 
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Babus Jyotish Chandra Hasra and Santosh Kumar Pal for the 
Petitioners. 

Babu Јова Narain Mazumdar (for Babu S iroda Charan 
Muity) for the Opposite party. C. А. Y. 


The following judgments were delivered : 


Chitty, J.—In this case the petitioners Chandi Charan Giri and 
Gojendra Barik applied to the Sub-divisional officer of Contai, 
exercising the powers of a Collector, for appraisement of produce 
under section 69 of the Bengal Tenancy Act. In those proceedings 
the officer deputed to hold a local enquiry reported that the peti- 
tioners had made use of forged receipts. On this report the Sub- 
divisional officer refused their application, and at the instance of 
their opponents granted sanction for their prosecution under sections 
471 and 209, Indian Penal Code. From that order the petitioners 
appealed to the Commissioner of the Burdwan division. The 
Commissioner beld that he had no jurisdiction and that the Court 
to which the Sub-divisional officer’s Court was subordinate was that 
of the District Judge of Midnapur under section 195 (7) (c) of the 
Criminal Procedure Code. The petitioners then applied to the 
District Judge, but he too threw out their application on the ground 
that he had no jurisdiction to entertain it. He was of opinion that 
the Commissioner’s Court had jurisdiction, as the Court to which 
appeals from the decisions of a Collector, or officer exercising the 
powers of a Collector, under the Bengal Tenancy Act would 
ordinarily lie. Against the District Judge’s order the petitioners 
applied to this Court to exercise its revisional powers, and this Rule 
was issued. It should be noted that in proceedings under section 69 of 
the Bengal Tenancy Act by section 7o (5) “the Collector may, if 
he thinks fit refer any question in dispute between the parti-s for 
the decision of a civil Court, but subject as aforesaid his order 
shall be final, and shali on application to a civil Court by the 
landlord or the tenant be enforceable as a decree.” There is conse- 
quently no appeal from an order of the Collector under section 70. 

The Collector acting under sections 69 and уо is a "Court," 
within the meaning of section 195, Criminal Procedure Code. (See 
Raghoobuns Sakoy v. Kokil Singh (т). The question is to what 
authority he is to be regarded as subordinate for the purposes of 
section 195 (6). Section 195 (7) purports to supply the answer, but 
it is so unfortunately worded as to leave the enquirer in much the 
same doubt and uncertainty as.he was before. The difficulty of 

(1) (1890) L Le R17 Cale, 872. E 
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interpretation will be apparent if clauses (a) and (7) be omitted. 
Section 195 (7) will then read :—'' For the purposes of this section 
every Court shall be deemed to be subordinate onle to the Court to 
which appeals from the former Court ordinarily lie, thatisto say, (2 
where no appeal lies such Court shall be deemed to be subordinate 
to the principal Court of Original jurisdiction within the local limits 
of whose jurisdiction such first mentioned Court is situate.” The 
difficulty seems to have arisen from the attempt to provide in one 
clause for cases where an appeal lies as well as for those where no 
appeal lies. . М 

No doubt the words “where no appeal lies” gre wide enough 
to cover cases, where all decisions of a particular Court are made 
final by law, eg, a Small Cause Court, and also cases where a 
particular order is non-appealable, г, the case before us. Таш 
inclined to think that the former class of cases only was referred to 
by the Legislature in this section 195 (7). If it were not so, the 
word “ordinarily” in the earlier part of the sub-section would be 
meaningless, Further there does not seem to be any good reason 
for possibly transferring jurisdiction from a Court of one class to a 
Court of another, simply because an appeal from the particular order 
in question is forbidden. Nor am I prepared to say that the prin- . 
cipal Court of original jurisdiction must necessarily refer to a Court 
of any particular class. Itis a civil or criminal or revenue Court, 
as the case may be. 

In this particular case however I think that the difficulty may be 
surmounted. I cannot agree with the learned District Judge when 
he says that appeals from the decisions of the Collector under the 
Bengal Tenancy Act ordinarily lie to the Commissioner of the 
Division. A perusal of the Act will show that while in some cases 
an appeal is allowed to the Commissioner, е, section 40 (5), in 
other cases an appeal lies to the Special Judge, #.¢., to a civil Court. 
If that be so, then under section r95 (7) (7) the nature of the case 
has to be considered.’ Proceedings under sections 69 and 70 are 
clearly of a civil nature. The Collector may state a case for the 
decision of a civil Court, and his order may be enforced as a decree 

~of a civil Court. The Collectors Court may therefore be deemed 
to be -subordinate to the civil Court, йе, the Court of the District 
Judge, for the purposes of section 195. This is on the assumption 
that the words “ where no appeal lies" refer only to the case where 
all decisions of a particular Court are not appealable. 

If they also refer to a case like the present, where a particulcar 
order is not appealable, we arrive at the same result, In that view, ` 
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The matter is by no means free from doubt, but this is the con- p. 
Gadadhar, 


clusion to which I have come after giving the matter my best consi- pu 
deration. I would accordingly make the Rule absolute, set aside the © Chit, 7. 
order of the District Judge, and remand the application of the TEES NA 
petitioners to his Court to be disposed of on the merits. 


Richardson, J.—The opening words of clause (7) of section 195 
were apparently intended as a general definition or explanation of 
the term ‘subordinate’ as applied in the previous clauses to a Court. 


The sub-clauses of clause (7) were meant, I think, to indicate the 
result of applying the opening words of the clause to the particular 
cases dealt with in the sub-clauses. The words “thatis to say” at 
the end of the opening paragraph refer to the preceding words as a 
whole, with the sense “which means” or “the result being.” The 

.g language is not very happy but that seems to me to be its effect, 

This Court has held in Raghooduns v. Kokil (т), that a Collector 
acting in appraisement proceedings under sections 69 and 7o of the 
Bengal Tenancy Act is а ‘Court’ within the meaning of section 195 of 
the Criminal Procedure Code. Reference may also be made to 
Abdullah v. Emperor (а). 

Under clause (5) of section 70 of the Bengal Tenancy Act, the 
Collectors :order is final. ‘There is therefore no appeal and the case 
would seem to fall within clause (7) sub-clause (с) of section 195, 
The words “where no appeal lies" in that sub-clause are wide 
enough to include both a particular case or class of cases in which 
no appeal lies and a Court from which no appeal lies in any case, 
such as а Small Cause Court : Nibaran у. A&shoy (3). . 

As to the expression “principal Court of original jurisdiction," 
in sub-clause (A it has been held in Ајна v. Ram Lal (4) 
thatit means the principal Court of civil, criminal or revenue 
jurisdiction according to the nature of the case in which the ques- 
tion of sanction arises. I am not aware of any express decision on 
the point in this Court and I am not sure that it has not been 
generally assumed in this province that under the clause as it stands, 
* the principal Court of Original jurisdiction” is in a district the 
Court of the District Judge who is also in the great majority of cases 


(1) (1890) I. L. R. 17 Calc, 872. (2) (1909] 1. Le R, 37 Cale. а, 
(3) (1917) 21 C, W. М. 948. (4) (1911) I, Т. К, 34 All. 197, 
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the Sessions Judge. However that may be, it is unnecessary in the 
present cise to carry the discussion further. I agree that proceedings 
before the Collector under sections 69 and 70 of the Bengal Tenancy 
Act are in their nature civil proceedings and I concur in the order 
proposed by my learned brother. А | 
А. N R C Rule made absalute: Case remanded. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir John 
Woodroffe, Knight, Judge. 


SATINDRA MOHAN TAGORE 
v. 
SARALA SUNDARI DEBI AND ANOTHER.* 
Caveat— Immediate rerersioner not contesting—Next reversioner, if tan enter 
caveat, and contest the suit. 


A died testate leaving Б his widow. Caveats were entered by the immediate 
reversioner C and by the mother of the widow of the testator, as well as by D 
and Æ who would be reversioners if C were to die before the widow. B by set- 
tling with the executor made it impossible for him successfully to challenge 
the will: и 

Held, that D and Æ had sufficient interestto entitle them to enter caveat and 
contest the suit. А 


Appeal by ће Caveators D and Ё. 

The material facts appear from the judgment of 

Chitty, J.—This is an application on notice by the plaintiff in 
a testamentary suit that the caveat filed on zoth December 1915 by 
Satindra Mohun Tagore and Ronendra Mohan Tagore be dis- 
charged. It appears that in this case when the present plaintiff 
put forward the will of Atanunandan Tagore caveats^were filed by 
Diptendra Mohun Tagore, Bidyut Prokash Ganguly and Srimati 
Hazari Dassi Devi. The case was accordingly set down as a 

* Appeal from Original Civil No. 13 of 1917, against the judgment of 
Mr. Juslice Chitty in Testamentary Suit No. 9 of 1915, dated the ` 25 
January, 1917. es 
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contentious cause by an order of 3oth June 1915. The present 


caveators Satindra Mohun Tagore and Ronendra Mohun Tagore’ 


had also filede caveats, they being distant agnates of the deceased. 
It was pointed out at that time that they had no Jews standi to 
come in and contest the will, and eventually in June 1915 their 
caveats were withdrawn. ‘hey have now filed them again and 
wish again to come in and contest the suit. It is conceded that 
though Diptendra Mohun Tagore, one of the other caveators, is 
dead the two caveators who came in with him, Bidyut Prokash 
Ganguly and Srimati Hazari Dassi Debi, are still on'the record. 
It is alleged by Satindra Mohan Tagore and Ronendra Mohun 
Tagore that Bidyut Prokash Ganguly is contemplating a settlement 
of the case with the propounders of the will It is not suggested 
that Hazari Dassi Debi, who is the mother of the widow of the 
deceased, has entered into or proposes to enter into any such com- 
promise, It appears to me that for two reasons the caveats of these 
two persons should be discharged. In the first place they deliber- 
ately withdrew them in June 1915, and I do not think that the 
defendants in a suit ought to be allowed to blow hot and cold in 
that way, and, having withdrawn their defence, be allowed to come 
in again after a year and a half without some very good and 
substantial reason. The other reason is that the position of these 
parties, so far as the relationship is concerned, is in no way altered 
from the position in which they stood in June, 1915. It is conceded 
that the death of Diptendra Mohun Tagore has made no difference 
in that respect. It is clear therefore, that they have now no better 
locus standi than they had before. I accordingly make an order 
in terms of the petition that the caveats of these two persons be 
discharged with costs. Bidyut Prokash Ganguly must bear his own 
- costs. Certified for counsel. 
Against this order, the caveators appealed. 
Mr, N. Sarkar for the Appellants. 
Mr. S. R. Das for the Respondents. — 
The judgments of the Court were as follows : 


Sanderson, C. J.—-In this case the appeal is from the judg- 
ment of my learned brother Mr. Justice Chitty which was given 
upon an application by the plaintiffs in a testamentary suit that a 
certain caveat which was filed on Ње aoth of December 1916 by 
Satindra Mohan Tagore and Ronendra Mohan Tagore should be 
discharged. "The will which was the subject matter of the suit was 
the will of one Atanunandan Tagore who died, as we are informed, 
at the age of 19 years, and left a widow who was then 13 years old 
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and who at the time of the suit was said to be 16 years:old. Caveats 


` had been entered against the will by three persons Diptendra Mohan 


Tagore, Bidyut Prokash Ganguly and Srimati Hazari Dassi Devi. 
Of these Diptendra Mohan Tagore is now dead ; Bidyut Prokash 
Ganguly is alive; and so is Srimati Hazari Dassi Devi who is the 
mother of the widow of the testator Atanunandan. Caveats had 
also been entered by the two appellants Satindra Mohan Tagore 
and Ronendra Mohan Tagore. But on the 17th of November 
1914, a letter had been written by the solicitor for the plaintiffs 
alleging, on behalf of his clients namely, the widow of the deceased ` 
testator and the executor and the executrix named in the will, that 
the appellants had not any interest whatsoever, ‘and that conse- 
quently the solicitor was instructed not to allow inspection of the 
will for which the appellants had been asking. The result of that, 
and, I think, of further communications was that on the 8th of 
March 1915, the caveats which had been entered by Satindra 
Mohan Tagore and Ronendra Mohan Tagore were withdrawn. 

Now, the position at that time was as follows: Bidyut Prokash 
Ganguli was contesting the validity of the will as is shown by the 
fact that on. the 11th of March 1915, he affirmed an affiadavit in 
which he set up very serious allegations: In paragraph 9 of his 
affidavit he alleged that the brother-in-law of Srimati Sarola Sundari 
Debi who was the executrix of the will had not only murdered his 
mother-in-law but that also one Triguna Sundari Debi and had cut 
off four of the fingers of the hand of the said Srimati Sarola Sundari 
Debi and in addition to that, he struck the testator such a blow 
upon his face that he lost the sight of both his eyes and that in 
consequence of that unfortunate incident he had no training or 
education of any sort whatever and by constantly brooding over 
his misfortune he practically lost his memory and intelligence as 
well as balance of mind and lived the life of practical imbecility 
until his death : and, in paragraph 22 he went on to allege that the 
will was simply and wholly the act of Ashu Tosh Bannerjee and 
Srimati Sarola Sundari Debi (who are the executor and executrix 
of the will), in order to get the estate absolutely in their clutches 
and to get the son of the said Ashu Tosh Bannerjee adopted. I 
ought to have said that although we have not the will before us, 
we are informed that the main provisions of it are to the effect that 
the property was left to the widow with power to adopt a son, if she 
so desired. That was the position of affairs at the time when 
Satindra Mohun *Tagore and Ronendra Mohan Tagore withdrew 
their caveats, И 


- E 
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On the goth of June rgrs, the suit was set down as a contested 
suit. It appears that before that date an order had been made for 
a commission go issue for the examination of certain witnesses, 
namely on the zand of May 1915 : and, inasmuch as on the 18th of 
November Diptendra Монип Tagore died, the death was recorded, 
and liberty was given to the commissioner to proceed with the 
commission, That was the state of affairs up to the end of Novem- 
ber rots, 

The next fact which is necessary for me to mention is this : 
Apparently, in December 1916, a. proposed settlement with Bidyut 
Prokash Ganguli was made, and that.is evidenced by a letter which 
was written on the oth of December 19'6 by Mr. Sen acting on 
behalf of the executor and the executrix, addressed to Messrs. 
Manuel Agarwalla and De who were acting as solicitors on behalf 
of the mother of the widow in these terms: "I have the pleasure 
to inform you that subject to the sanction of the Court my clients 
and Mr. B. Ganguli have arranged to settle this case amicably on 
the terms of which I enclose for your infórmation, a copy. Having 
regard to the relationship of the parties and seeing that your client 
has no personal interest in the matter I trust you will agree with me 
that this settlement is very desirable and should be carried out." 
The material provisions of the settlement were as follows: Mr. B. 
Ganguli being the next reversioner aftex the widow of the deceased, 
in case no adoption takes place or fails, was to be paid out of the 
estate of the said A. N. Tagore the sum of Rs. 155,000 “out of 
which he will meet and pay his own costs and the costs of Sreemutty 
Hazari Dasi Debi, the mother of the said widow one of the defend- 
ants in the suit”; and that the said sum of Rs, 155,000 should be 
paid by the executor and executrix by sale or mortgage of a por- 
tion of the estate of the deceased within two months after the grant 
of probate, That agreement was to be subject to the sanction of 


the Court, as was provided by clause 6 of the agreement, namely, _ 


that these terms would be' treated as without prejudice to any or 
either of the parties to the suit until recorded and confirmed by the 
Court with the usual certificate that they were for the benefit, of 
the infant widow. We do not know what took place after that but 


we must approach the case on the basis that the widow’s mother has ~ 


not agreed to that proposal up to the present time. Apparently, 
Satindra Mohan Tagore and Ronendra Mohan Tagore having got 
to know of this proposal proceeded on the aoth of December 1916 
to file their second caveat, and the paragraph in their affidavit upon 
which. they rely is paragraph 14 which is to this effect: “That pre- 
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vious to this there was no necessity for our entering caveat as we 
were under the impression that Bidyut Prokash Ganguli who had 
always maintained that the will was a forgery would properly pro- 
secute the proceedings started on the caveat entered into by him, 
but now that he is willing to have probate granted of a forged will 
on being promised a large sum of money, we have been advised to 
contest the will which has been set up as aforesaid.” That is the 
caveat which the learned Judge in the Court below has directed 
should be struck off the file. 

Now, two main points have been raised in the argument in this 
Court. The first is that Satindra Mohun Tagore and Ronendra 
Mohun Tagore have not got sufficient interest to entitle them to file 
caveats against the will. The relationship is as follows : "There is 
no doubt that Bidyut Prokash Ganguli is the immediate reversioner 
in case of the death of the widow without a son being adopted : and, 
that if Bidyut were to die before the widow then the persons who 
would then become the immediate reversioners are the appellants 
Satindra Mohan Tagore and. Ronendra Mohan Tagore. There is 
no doubt that Bidyut Prokash Ganguli, the immediate reversioner is 
entitled to contest the will on the authority of the decision in the 
case of Srindaban Chandra Shaha v. Sureswar Shaha Para- 


manick (1), and it is said that that case is an authority for the 
_ Proposition that any interest however slight, and even the bare 


possibility of an interest is sufficient to entitle a party to oppose a 
testamentary paper. In my judgment I do not think it necessary 
in this case for us to consider, whether the rule laid down in the 
English cases has been adopted in this country as the rule applicable 
to such a case as this, because it was admitted during the course of 
the argument that if the immediate reversioner is not protecting the 
estate, then the next reversioner is entitled so to do: and, I intend 
to base my judgment in this case on the facts of this case and not 
to lay down any general rule upon the question whether any interest 
however slight, or even the bare possibility: of an'interest is enough 
to entitle a party to oppose a testamentary paper. With regard to 
Bidyut Prokash Ganguli, as I have already pointed out, he has enter- 
ed into this agreement to the material terms of which I have already. 
referred ; and, in my judgment, .he has thereby done his best to 
render it impossible for him successfully to challenge the will: or, 
looking at it from another pointof view, in my judgment, he, by 
the agreement into which he has entered, has shown that at all 
events he cannot be relied upon seriously and successfully to contest 


(1) (1909) to C, L.-J. 263. . 
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the will. But Mr. Das argued that it is not a concluded matter 
because there is the mother of the widow who is contesting, and 
there is no suggestion that she is going to abandon the position 
which she has taken up in contesting the will. I assume that and I 
decide this case upon that assumption because Mr. Das has pointed 
out that he has not had an opportunity of answering the affidavit 
which had been put forward on the actual day of hearing before 
Mr. Justice Chitty. But even assuming that the widow's mother 
at the present moment has not agreed to compromise the suit, 
I still think that under the special and peculiar circumstances of 
this case, the appellants Satindra Mohun Tagore and Ronendra 


Mohun Tagore have sufficient interest to entitle them to enter, 


caveat and contest the suit. I do not think it necessary for me to 
say anything more upon that point. 

The second point urged is that the € ought not to be 
allowed to enter caveats at this stage, because they had already 
entered caveats on a previous occasion and withdrew them and, to 
use the words of the learned Judge, 'they ought not to be allowed 
to blow hot and cold in that way. The answer to that seems to me 
to be that ‘it cannot be said to Бе a case of blowing hot and cold, 
because the conditions which existed when caveats were first entered 
and withdrawn do not exist at the present moment. The caveats 
were withdrawn, as I have already pointed out, when the opposition 
of Bidyut Prokash Ganguli could certainly be regarded as a genuine 
and strenuous opposition ; but having regard to the agreement into 
which he has entered I think, as I have already said, he cannot be 
relied upon in future seriously to contest the will Therefore. the 
conditions being different, the accusation of ‘blowing hot and cold’ 
cannot reasonably be made against the appellants, and I do not 
think that that is sufficient reason for preventing them from filing 
caveats on the 20% of December, 1916. 

The result, therefore, in my judgment is that the two appellants 
‘ought to be allowed to enter caveats. I think it would be a misfor- 
tune if there should be another suit, and consequently they ought to 
be added as defendants to the suit which is now proceeding. Mr. 
Sarkar has agreed that he will accept the evidence which has already 
been taken on commission, provided that he is allowed to have an 
opportunity of putting further questions in cross-examination, if he 
is advised so to do: and, the appellants will therefore be 
added as defendants to the suit upon the understanding that they 
will accept the evidence which has already been given, subject to 
any application which may be made by the appellants to the 
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Judge trying the case for leave to put further questions in cross- 
examination. We cannot decide whether that léave ought to be 
granted or not, and it will be for the learned Judge trying the case 
to decide that. 


For these reasons I think that the appeal should be allowed with 
costs here and in the Court of first instance. 


Woodroffe, J.—I agree with the order proposed by the learned 
Chief Justice on this ground : the caveator Diptendra Mohan Tagore 
is dead, and the caveator Bidyut Prokash Ganguli has entered into 
a compromise to settle this litigation, and there is thus left out of 
the original caveators, only Sreemutty Hazari Devi acting on 
behalf of the minor widow. It seems to me that it is very likely 
that Hazari Devi was consulted about the compromise, and, though 
it has not been shown that she has actually assented to this com- 
promise, I am not satisfied under the circumstinces of this case that 
the interests of the reversioner appellants will be sufficiently protec- 
ted unless they are allowed to intervene, 


Messrs. В, №. Basu & Co :—Solicitors for the Appellants. 


Mr. P. IV. Sen :—Solicitor for the Respondent. 
А. T. M, Appeal allowed. 





CIVIL RULE. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir Asutosh 
Mookerjee, Knight, Judge. 


GOUR SUNDAR BHOWMIK AND OTHERS. 
v. и - 
RAKHAL КАЈ BHOWMIK.* 


Appeal keard by a Division Bench of the High Court— Review—Jerisdiction of 
a single Judge to amend the judgment and decree—Review granted ona 
particular point, if reopens the whole гате Qualified order, if can be passed 
om review—Rekearing of the case, if necessary—Ctoil Procedure Code (Act V 
of 1908), order XLVII, r. 8, scope of. А 


* Civil Rule No 2730f 1916, in the matter of an application for review 
of Judgment passed by Holmwood and Mullick, JJ. in Appeal from Appellate 
Decree No. 143 of 1909, against the decree of Babu Pramatha Nath Chatterjee, 
Subordinate Judge of Nadts, dated the 23rd September, 1908, modifying the 
decree of Babn Lala Tarak Nath, Additional Munsiff at Kushtla, dated the 4th 


January, 1908, Е 
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As appeal was heard by a Division Bench ofthe High Court. One of the 
Judges constituting the Bench having subsequently ceased to be а member of the 
Court, an application for review of the Judgment was presented to the other Judge, 
who issued a Rule, dhd not only made the Rule absolute with the consequence that 
the judgment and decree stood amended in the manner stated in the order for issue 
of the Rule, but also proceeded to act under rule 8 of order XLVII of the Code 
of Civil Procedure, with the result that the order made оп the rehearing of the 
case was Identical with the order whereby the Rule was made absolute. An 
appeal was then perferred against the judgment of the single Judge under section 
15 of the Letters Patent, and the appellate Gourt holding that the single Judge 
had no jurisdiction to rehear the case under rule 8 of order XLVII of the Code, 
allowed the appeal, and directed that the appeal should be reheard. The appeal 
having then come оп йог hearing before another Division Bench of the Court, the 
Bench came to ‘the conclusion that the appeal was поё to be re-heard in its 
entirety, but the ground in support of the application for review of the previous 
judgment was the only ground open for consideration by them, and the Bench 
passed a decree identical with that passed by the Judge who heard the application 
for review of the previous judgment. Upon an application for review of the 
judgment passed by the Division Court having been presented on the ground that 
the whole appeal should have been re-heard : 


Held, that there was an end of the matter as soon. as the Rule issued by the 
Judge who heard the application for review of the first judgment was made absolute, 
by reason of which the judgment and the decree would as a matter of course be 
amended in the way he intended them to be amended, and in the way he intend- 
ed them to be drawn up, and from that moment every other proceeding was 
superfluous, 


Held, also, the judgment under review having been passed in an appeal 
concluded by a final decree it was not necessary to set it aside inasmuch as it 
only affirmed the final decree passed in the case, 


Per Mookerjee, J.—AÀ review may be granted either as to the ‘entirety of the 
order assailed or as to portion only thereof. 


Bhugwandeen Deobey ч. Муна Bace (т); Hurro Chunder v, Ram Kissore (a); 
Dhuronidhur v. The Agra Bank (3), Hurbans v, Thakoor Purshad (4) ; and 
' Bhubaneswari v. Afodkya (5) followed. 

Sainal Ranchkod ч, DuNabk Duarka (6) ; and Emperor v, Narayan (7) not 
approved. 

Rule 8 of order XLVII of the Code of Civil Procedure clearly leaves it 
optional with the Court to determine whether when a review is granted, the case 
should be re-opened in part or in its entirety. 

Jannatinath v. Prabhasini (8), Sha Vadi Га! ч. Fulchand (9), and Gopala 
+. Ramasami (10) referred to. 


(1) (1867) rt Moo. І. A. 487 (499), (2) (1864) №. Е, 141. 
(3) (1879) L L. R. § Calc. 86, (4) (1882) І. L, К, 9 Calc. 209. 
` (8) (1911) 15 C. L. J. 339. (6) (1873) то Bom. Н. C, В. зба, 
(2) (1907) I. L. R, 32 Bom. 111 (120). (8) (1915) 19 C. W, N. 1077. 
(9) (1905) I. L. К. Jo Bom. 56, (то) (1907) І.І. R, 31 Mad 49,’ 
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Rule obtained by some of the Defendants. 
The material facts will appear sufficiently from the judgments. 


The appeal was heard by Mr. Justice Brett fnd Mr. Justice 
Richardson. Mr. Justice Brett then having left the Court, an appli- 
cation for review of the judgment was heard by Mr, Justice Richard- 
son alone, who issued a Rule for amendment of the judgment and 
decree passed in the case, and made it absolute, and then pro- 
ceeded to rehear the case, and jn effect passed an order identical 
with what he passed by making the Rule absolute. Against that 
judgment of Mr. Justice Richardson an appeal was preferred under 
section 15 of the Letters Patent, and Sir Lawrence Jenkins, C. J., 
and Mr, Justice №. К. Chatterjea passed the following judgment :— 

“Ме must set aside the decree of Mr. Justice Richardson as 
having been made without jurisdiction inasmuch as the Chief Justice 
did not determine that he should sit alone for the purpose of this 
case. The case must be restored to the appellate list to come before 
the Bench of the group in the usual way. 

We say nothing as to the scope of the rehearing as thatis a matter 
that does not arise before us at this stage." 

The case was then heard by a Division Bench of the High Court, 
consisting of Mr. Justice Holmwood and Mr. Justice Mullick, who 
held that the case was not to be re-heard in its entirety, but the 
ground urged before Mr. Justice Richardsonin support-of the applica- 
tion for review was the only ground open for their consideration, 
and passed a decree identical with that which had been made by 
Mr. Justice Richardson when he made the Rule for review absolute. 

Against this decision an application for review of judgment was 
presented, and Mr. Justice Holmwood and Mr. Justice Mullick 
having ceased to be members of the Court in the meantime, the 
application was heard by the Chief Justice and Mr, Justice Mookerjee. 

Babu Asita Ranjan Ghose for the Petitioners, 


Babus Mahendra Nath Ray and Manmatha Nath Ray for the 
Opposite Party. 
The following judgments were delivered: 


Sanderson, C. J.—The learned vakil at the opening of his re- 
marks for the purpose of showing cause stated that this was rather 
a peculiar matter, I entirely agree with him and I most sincerely 
hope that it is not only a peculiar matter, but also an exceptional 
matter, because the facts relating to the proceedings in this case are 
truly amazing there is no other word for them. ‘The action was 
brought in-November 1996, very nearly ten years ago by the plaintiff 
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for the recovery of certain land. The Court of first instance gave 
the plaintiff a judgment, Then there was am appeal to the first 
appellate Courte That Court varied the judgment of the first Court 
by declaring that the plaintiff and the defendants were joint owners 
of the land. Then there was an appeal to the High Court, and the 
High Court consisting of Mr. Justice Brett and Mr. Justice Richard- 
son allowed the appeal and restored the judgment of the Court of 
first instance, and thereby declared that the plaintiff was entitled to 
the possession of the land in question. Unfortunately by mistake, — 
' it has not been made plain to me how the mistake arose—the decree 
gave the plaintiff something more than he asked for, inasmuch as 
it not only declared that the plaintiff was entitled to the possession 
of the land but it also declared that he was entitled to the possession 
of a building which was upon the land. That was a matter—which 
was obviously an error—and which, in my opinion, ought to have 
been set right as soon as the parties saw the decree, If that had 
been brought to the attention of the learned Judges before the decree 
was signed, it could have been set right in five minutes. Instead 
of that, in consequence of that mistake which was made in December 
1912, proceedings have been going on in this Court from December 
1912 down to May 1916 I think I am justified in saying that the 
proceedings in this case are nothing short of amazing. What 
happened then is this: An application was made to Mr. Justice 
Richardson, the other learned Judge, Mr. Justice Brett, having by 
this time left the Court: That was made in April 1913, and, 
Mr. Justice Richardson granted a Rule limiting it іо „із particular 
point, and calling upon the opposite party to show cause why the 
judgment and decree of this Court, dated the 12th December, т9т2, 
should not be set aside or amended or why such other order should 
not be made as to this Court might seem fit on the ground that in 
giving the plaintiff a decree for the structures on the land this Court 
went beyond the reliefs claimed in the plaint: so that the Rule was 
granted on that one point only. In June 1913, this Rule was argued 
before Mr. Justice Richardson ; and, after argument he made the 
Rule absolute. I agree, with what fell from my learned brother Mr. 
Justice Mookerjee during the course of the argument in the case, 
that there was an end of the matter, as soon as the Rule was made 
absolute, and, in accordance with that Rule the decree would, as a 
matter of fact, have been amended in respect of the point which was 
mentioned in the Rule that was granted. For some reason or other 
Mr, Justice Richardson was persuadedlto re-hear the case under order 
XLVII, rule 8 of *the Code of Civil Procedure and, after hearing 


e 430 


Sanderson, C. J. 


Сти. 


1916. 
anum 
Gour 


v 
Rakhal, 


THE CALCUTTA LAW JOURNAL. [Von XXVII. 


the case he made the order which has been referred to and which 
is to this effect : “The judgment will therefore be altered in this 
way, that for the words ‘with such structures as may be standing 
on the land’ the following will be substituted, ‘that the defendants 
do remove the structures from the land within two months from the 
date of this order. In the event of their failing to do so the plaintiff 
will be at liberty to remove them at the costs of the defendants to be 
realized in execution of the decree. A corresponding alteration will 
be made in the decree," Then he went on to say, “I make no order 
as to costs. The mistake should have been brought to notice before 
the decree was signed." Well, some ingenious person then thought 
of the point that Mr. Justice Richardson had ho jurisdiction to 
rehear the case sitting by himself, and although he had jurisdic- 
tion to grant the Rule and to make the Rule absolute and thereby 
to make an order by which the judgment would be amended, still 
he had no jurisdiction to rehear the case in the proper sense of the 
word, as he by himself could not constitute a Division Bench. 
Therefore this point was taken and an appeal from his decision was 
instituted and it was heard in this Court by the late Chief Justice and 
Mr. Justice Nalini Ranjan Chatterjea, and they decided thathe had no 
jurisdiction to rehear the case, becausehe was пої a Division Bench, 
and they directed that the appeal should be reheard. As a result of 
that, two other learned Judges were called upon to hear this appeal, 
and Mr. Justice Holmwood and Mr. Justice Mullick heard it on the 
24th of November 1915, some two years after the order which -was 
made by Mr. Justice Richardson and having heard it they made 
an order identical in terms with the one that was made by Mr Justice 
Richardson in the month of June 1913. The parties were not satis 
fied even then, but some of the defendants came here and obtained 
a Rule upon the ground that Mr. Justice Holmwood and Mr. Justice 
Mullick had not reheard the case. If I may say so with every 
respect to the learned Judges, I think they took a reasonable view of 
the matter. What they did was, they said that the whole of this 
matter arose from an obvious error, upon which the Rule was granted 
for review by Mr. Justice Richardson, and they confined themselves 
to that error and declined to go any further and said they' had dis 
cretion in the matter. It is argued by the learned vakil that they 
were wrong in so doing and he wishes us to make the Rule absolute, 
so that this case may be reheard by two other learned Judges of this 
Court. 

All I сап say, speaking for myself is this: As far as І can 
understand the proceedings, when Mr. Justice Richardson made that 
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Rule absolute in June, 1913, by reason of which the judgment and 
thé decree would as a matter of course be amended in the way he 
intended them to be amended and in the way he intended them to 
be drawn up, frofh that moment every other proceeding was super- 
fluous. If we were to make this Rule absolute it would be a 
travesty of justice to which I will not be a party. 

Therefore, in my opinion, this Rule ought to be discharged with 
costs—hearing-fee, two gold mohurs, ` 


Mookerjee, J.—I agree that the order we are invited to creview 
is substantially correct, notwithstanding the extraordinary errors 
which have characterised the proceeding in ifs later stages. 

The suit was instituted so far back as the 12th November, 1906, 
for declaration of title to land and for recovery of possession thereof. 

Yit was decreed in the Court of first instance on the 4th January, 
1908. On appeal by the defendants, the Subordinate Judge modi- 
fied this decree, ‘The result was that the present appeal was lodged 
in this Court on the 5th February, 1909, by some of the defendants. 
The plaintiff thereupon presented a petition of cross-objection. The 
appeal was heard in the first instance by Mr. Justice Brett and Mr. 
Justice Richardson on the rath December, 1912; they dismissed 
the appeal and allowed the cross-objection, so that the decree of 
the primary Court was restored. The decree of this Court, how- 
ever, contained a provision for possession of the structures on the 
land in a manner not contemplated by the plaint. The defendants 
took advantage of this error, and presented an application for 
review of judgment to Mr Justice Richardson on the 28th April, 
1913, after Mr. Justice Brett had ceased to be a member of the 

' Court. Thereupon, Mr. Justice Richardson issued a. Rule calling 
upon the opposite party to show cause why the judgment and decree, 
dated the rath December, 1912, should not be set aside, or amended 
or why such other order should not be made as might seem fit, on 

-the ground that, in giving the plaintiff a decree for the structures 
on the land, the Court had gone beyond the reliefs claimed in the 
plaint. This Rule was heard by Mr. Justice Richardson on the sth 
June, 1913, as he was obviously competent to do, and was made 
absolute, with the consequence that the judgment and decree Stood 
amended in the manner stated in the order for issue of the Rule. 
Mr. Justice Richardson however, not only made the Rule absolute, 
but proceeded to act under rule 8 of order XLVII of the Civil Pro- 
cedure Code. That rule provides that “when an application for review 
is granted, a note thereof shall be made in the register and the Court 
may at once rehegr the case or make such order in regard to the 
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re-hearing as it thinks fit." Mr. Justice Richardson apparently thought 
thatit was incumbent upon him to rehear the case under rule 8 of 
order XLVII. The result of the re-hearing was that the alteration al- 
ready mentioned was made in the judgment and decree’ The substance 
of the matter was that the order made on the re-hearing of the case 
was identical with the order whereby the Rule was made absolute. 
An appeal was then preferred under clause 15 of the Letters Patent 
against the judgment of Mr. Justice Richardson, and was heard by 
Sir Lawrence Jenkins, C. J. and Mr. Justice-N. R. Chatterjea. They 


- allowed the appeal on the ground that Mr. Justice Richardson had 


no jurisdiction to rehear the case under rule 8 of order XLVII ; 
but they not only cancelled that portion of his order, but proceeded 
to direct that the appeal should be re-heard. At the re-hearing, 
which took place before Mr. Justice Holmwood and Mr. Justice 
Mullick, the question was raised, whether the appeal was to be 
re-heard in its entirety or whether the ground urged before Mr. 
Justice Richardson in support of the application for review was the 
only ground open for consideration. The Court came to the con- 
clusion that the latter course should be pursued. The result was that 
Mr. Justice Holmwood and Mr. Justice Mullick proceeded to make a 
decree identical with what had been made by Mr. Justice Richardson 
when he made the Rule for review: absolute. We are now invited 
to set aside on review the decree made by Mr. Justice Holmwood 
and Mr. Justice Mullick оп Ње ground that it was incumbent upon 
them to re-hear the entire appeal. In my opinion, there is no 
foundation for this contention. А 

In the first place, it is indisputable that a review may be granted 
either as to the entirety of the order assailed or as to a portion only 
thereof. This was laid down by the Judicial Committee so far 
back as 1867, in the case of Bhagwandeen Dobay v. Муна 
Baee (x1) where Sir James Colvile observed that “the Judges 
who might have made a final order, granting or rejecting the 
application in /o/o or in part, were not incompetent to make 
the qualified order which they did make, leaving in the Court, 
which was to review the decision, a discretion as to the extent 
to which the review should be carried.” This view had been 
adopiéd by this Court in 1864 in the case of Hurro Chunder Chucker- 
butty v. Ram Kissore (2), and has been consistently followed in a 
long series of decisions : Byjnath Sahoy v. Wuseer Narayan (3) ; 
Dhuronidhar Sen v. The Agra Bank (4) ; Thacoor Prosad v. Baluck 


(1) (1867) тї M. 1. А. 487 (499). (2) (1864) W. К. 141. 
(3) (1875) 24 W. К, 427, (4) (1879) I. L. В, 5 Calo, 86. 
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‘Ram (1); Hurbans v. Thakoor Purshad (з) and Bhubaneswari 
v. Ajodhya (3). Reliance has been placed on behalf of the 
petitioner on the observation in the case of Sainal Ranchhod v. 
Dullabh Duarfs (4), that when а review of a decision has been 
. admitted, the whole case is thereby re-opened—an observation quot- 
, ed with approval in the case of Emperor v. Narayan (5). I am not 
prepared to accept this comprehensive statement as an accurate ex- 
position of the law. Rule 8 of order XLVII, which reproduces 
section 630 of the Code of 1882, clearly leaves it optional with the 
Court to determine, whether, when a review is granted, the case 
should be re-opened in part of in its entirety. It is obvious that 
any other view nfight lead to grave inconvenience, if not injustice. 
It is conceivable that the different points in a case may be so in- 
separably connected with each other, that if the decision on one 
point is set aside, it becomes essential in the interests of justice that 
the whole case should be re-opened. On the other hand, cases are 
equally conceivable in which the different points may be so distinct, 


that reconsideration of one of those points may not necessitate the 


re-examination of the other points. Consequently, the view cannot 
be supported on principle that whenever an application for review 
is granted, the entire case must of necessity be re-opened and re- 
considered. This view is supported by the decisions in Sadarwddin 
v. ERramuddin(6) ; Janaki Nath v. Prabhasini (т); Vadi Lal v. 
Fulchand (8) ; and Gopala v. Rama Sami(g) These cases show 
that the Court may, in its discretion direct that the whole case 
be reopened, if it is necessary, in the interests of justice, that such 
a course should be adopted; but they are not authorities for the 
proposition that whenever a review is granted ona particular point, 
the whole case must be re-opened. The facts of the case before us 
offered a good illustration, why the contention of the petitioner 
should not. be accepted. The point whereon the review was sought 
and granted, was absolutely distinct from the other points in the 
case. The question was whether the plaintiff should be allowed a 
decree for possession of the structures on the land or whether the 
defendants should be reserved liberty to remove them. Тһе deter- 
mination of this question did not in any way affect the other points 
in the case; it was also conceded that the erroneous order in the 


(т) (1882)12 С.І, R 64. (2) (1882) I L, R. 9 Calc. 209. 
(3) (1911) 15 C. L. J. 339. (4) (1873) 10 Bom. H. C. R. 360. 
(5) (1907) I. L, R. 32 Bom, 111 (120). : 
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decree in this behalf had been made by an oversight. Clearly, it^ 
was not necessary in the interests of justice that if the decree were 
modified in this respect, the whole case should be re-opened. But, 
I am also of opinion that the case was concluded wh&n Mr. Justice 
Richardson made the Rule absolute, and there was nothing further . 
to reconsider or re-hear. Although, therefore, in this view, the . 
judgment now under review was passed by Mr. Justice Holmwood 
and Mr. Justice, Mullick in an appeal which had been concluded by 
& final decree made by Mr. Justice Richardson, still it is not 
necessary for us to interfere, as it merely repeats the decision of Mr. 
Justice Richardson. This Rule must accordingly be discharged 
with costs, . 

A М. R C Rule discharged, 


T. E] 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. 
DIGAMBAR NANDA.* 


Bengal Tenancy Act (VITI of 1885), Sec 5—Raiyat or tenure-holder—Tert— 
Intention of contracting parties—Presumpttion, where applicable—Tenancy, 
origin of, unknown— Bengal Tenancy Act VIET of 1885), Sec, rog Н, suit 
under—Conrt, what to determine. 


The mere fact that a tenant has sub-let his land, does not by itself estab- 
lish conclusively that his status is that of a tenure-holder and not that ofa 
ralyat. The test to be applicd to determine the status of a tenant із the inten- 
tion of the contracting parties, ^ 

In cases where the origin of the tenancy is unknown, the mode of user of 
the land may furnish a valuable clue to determine the original purpose of the 
tenancy and where the terms of the grant are ambiguous, evidence of conduct 
subsequent of the parties may also be admissible: Promotko v Nilmoni (1) ; 
Promoda v. Asiruddin (2) у and Bamafada т. Midnapore Zemindary Co (3) 
referred to. 

*Appeal from Original Dicree No. 252 of 1913, against the decree of Babu 
Achinta Nath Mitra, Subordinate Judge of Midnapur, dated the 26th March, 
1913. - 

(1) (1911) 14 C. L. J. 38. 

(2) (1911) 15 C. W. N. 896 (3) (1912) 16 С. І. J. 322. 


© . 
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The presumption laid down in section 5, sub-section (5! of the Bengal Tenancy 
Act, fs not applicable when the terms of the origlnal grant are known. 

Tt was recite E an ажаѓнажай granted on the roth June, 1868, that the 
mousaks mentioned therein were settled with the grantee for bringing them under 
cultivation. It also specifically directed the grantee to extirpate wild beasts and 
by clearing out Jungle and raising embankment at his own expense to carry on 
cultivation and tillage and enjoy the crops thereof. No rent was settled at the 
time bnt the amalnamak recited that a pottak would be granted at the proper rent 
in the following year. On ће 14th June, 1869,-the grantor executed a gotfak in 
favour of the grantee, This instrument recited that on the strength of the 
amalnamakh, the grantee had taken possession of land exceeding 2000 bighas In 
area and that he had at his own expense commenced to reclaim jungles, to raise 
embankments and fo cultivate the lands. The settlement was made for a term of 
19 years for carrying on cultivation at a progressive rate of rent. The document 
further authorised the grantee to continue to enjoy the profits of the lands by 
bringing them under cultivation,gither by himself or by making settlements with 
tenants, and a covenant was inserted to the effect that if the grantee did not 
cultivate the Jands fit for cultivation within the term of the lease, he would be 
liable to compensation for loss that might be sustained by the grantor: 

Held, that the settlement was of a raiyati holding and not of a tenure and that 
the grantee was a raiyat. 

In а suit under section 104H of the Bengal Tenancy Act, it is not sufficient 
for the Court to hold that the entry in tbe settlement rent roll as to. the status or 
the rent is erroneous, The Court must determine affirmatively the exact condi- 
tions and incidents of the tenancy as also the rent to be settled on such basis, 

Appeal by the Defendant. 

Suit under section тоќ Н of the Bengal Tenancy Act for declara- 
tion that the plaintiff was an occupancy raiyat in respect of the sub- 
ject matter of the litigation and for incidental reliefs. 


The material facts and arguments appear from the judgment, 

Babu Ram Charan Mitra for the Appellant. 

Mr. B. Chakrabarti, Babus Sib Chunder Palit, Khirod Narayan 
Bhuiya and Dhirendra Krishna Roy for the Respondent. 

C. А. V. 

The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the Secretary of State 
for India in Council in a suit instituted by the respondent 
under section 104 Н of the Bengal Tenancy Act for declaration 
that he is an occupancy raiyat in respect of the subject-matter 
of the litigation and for incidental reliefs. The Subordinate 
Judge has decreed the suit and has held that the plaintiff 
is not a tenure-holder but an occupancy raiyat and that the 
existing rent which the plaintiff was liable to pay before the 
E survey and settlement proceedings was fair and equitable. The 
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Substantia] question in controversy, consequently, is whether the 
plaintiff is an occupancy raiyat as he alleges or whether he is a tenure: 
holder as recorded by the revenue authorities, Thegoot of the title 
of the plaintiff is ап amalnamahk granted on the 19th June, 1868, 
to his father by Lal Chand Bhuia, the then settlement-holder under 
the Government. This document recites that the mauzas mentioned 
were settled with the grantee for bringing them under cultivation, 
and it specially directs the grantee to extirpate wild beasts and by 
clearing out jungle and raising embankments at his own expense 
to carry on cultivation and tillage and enjoy the crops thereof. The 
express purpose of the grant consequently was reclamation and 
cultivation of the lease-hold lands by the grantee. No rent was 
settled at the time but the amalnamah recites that a pottah would 
be granted at the proper rent in the following year. On the 14th 
June, 1869, the grantor executed a pottah in favour of the grantee, 
This instrument recites that, on the strength of the ama/mamaA 
Bholanath Nanda had taken possession of land exceeding two 
thousand bighas in area and that he had at his own expense com- 
menced to reclaim jungles, to raise embankments and to cultivate 
the lands. The settlement was made fora term of 19 years for 
carrying on cultivation at a progressive rate of rent. The document 


further authorised the grantee to continue to enjoy the profits of 


the lands by bringing them under cultivation either by himself or by 
making settlement with tenants, and a covenant was inserted to 
the effect that if the grantee did not cultivate the lands fit for culti- 
vation within the term of the lease, he would be liable to compensa- 
tion for loss that might be sustained by the grantor. In our opinion, 
this document leaves no room for doubt that the settlement was of 
а raiyati holding and not of a tenure. Theamalnamah was expressly 
granted for the purpose of reclamation and cultivation by the grantee, 
and the regular lease which followed did not indicate any intention 
to alter the nature of the tenancy. Stress has been laid, however 
on the circumstance that under the lease the grantee was authorised 
to cultivate the land, either by himself or by making settlement with 
tenants. This clause obviously does not show conclusively that the 
tenant was a tenure-holder and nota raiyat. A tenure-holder may 
settle a raiyat on the land of his tenancy, and, a raiyat also may, 
in his turn, sublet the land of his holding to an under-raiyat. 
Consequently, the mere fact that a tenant has sub-let his land does 
not by itself establish conclusively that his status is that of a tenure- 
holder and not that of a raiyat. The test to be applied to determine 
the status of a tenant is the intention of the"contracting parties. 


I 
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Section's, sub-section (1) of the Bengal Tenancy Act defines a 
""T'enure-holder ” to mean primarily a person who has acquired from 
a proprietor or from another tenure-holder a right to hold land for 
the purpose tf collecting rent or bringing it under cultivation by 
establishing tenants on it. Sub-section (2) of section 5 defines 
"raiyat" to mean primarily a person who has acquired such 
& right to hold land for the purpose of cultivating it by himself or 
by members of his family or by hired servants or with the aid of 


partners. Sub-section (3) further provides that a person shall not, 


be deemed to be a raiyat unless he holds lands either immediately 
under a proprietor or immediately under a tenure-holder. These 
definitions show that there may be a tenure-holder directly under 
a proprietor as there may be a raiyat directly under a proprietor. 
The test to be applied in each case is furnished by Section 5, sub- 
section (4), namely, the purpose for which the right of tenancy was 
originally acquired. Sub-section (5) férmulates a rebuttable pre- 
sumption, namely, that where the area held by the tenant exceeds 
one hundred standard bighas, the tenant shall be presumed to be 

be a tenure-holder until the contrary is shown. There is no room, 
however, for the application of this statutory presumption when the 

terms of the original grant are known, as in the case before us. To 
ascertain the status of the plaintiff, we must consequently determine 
the purpose for which the tenancy was originally created; did the 
grantor intend to carve out the interest of a middleman or did he 


intend to settle the land with a person who would brirg the lands” 


under cultivation, The mere fact that the plaintiff has sub-let the 
land is not decisive, because a tenure-holder, though a middleman 
who collects rent, may yet cultivate a portion of the land himself, 
just as much as a raiyat, though himself a cultivator, may settle a 
portion of the land with under-raiyats, In cases where the origin 
of the tenancy is unknown, the mode of user of the land may furnish 
a valuable clue to determine the original purpose of the tenancy, 
and where the terms of the grant are ambiguous, evidence of 
conduct subsequent of the parties may also be admissible : Promotho 
v. Milmoni (x) ; Promoda Nath v, Asiruddin (2); Ватађайа Roy v. 
Midnapore Zemindary Co. (3). The case before us, however, is free 
from the difficulty which arises when the terms of the original grant 
are either unknown or ambignous. Неге the amalnamahk which 
sanctioned the entry of the grantee on the land demised and the 
lease which followed, makes it plain beyond controversy that the 
(1) (1911) 14 C. L, J. 38. (2) (1911) 15 C. W, N. 896, 
(3) (1912) 16 C. L, J. 322. 
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purpose of the settlement was reclamation and cultivation by the 
grantee himself, The interest created was consequently that of a 
raiyat and not that of a tenure-holder. In this view, it is needless 
to consider the conduct of the parties. But we nfay observe that 
the judgment of,the Subordinate Judge shows and his view is amply 
sustained by the materials on the record that the settlement 
authorities have from time to time, regarded the plaintiff and his 
predecessor, not as tenure-holders but as raiyats entitled to a right 
of occupancy. Stress was laid by the appellant on the decisions in 
Secretary “of State for India v. Jadav ,Chandra Misra (x), and 
Secretary of State for India v. Gobind Prasad Barik and others (2). 
No useful purpose would, however, be served by aneanalysis of deci- 
sions given on entirely different sets of circumstances, and we may use- 
fully recall the emphatic protest of Lord Haldane L. C. in the case of 
Kreglinger v. New Patagonia Meat Co. (3), against the abuse of judi- 
cial precedents, when they are cited, not as authorities for principles 
enunciated therein, but as guides in the determination of the rights 
of parties which are dependent on the facts of individual case, and 
the contractual obligations enforceable between them. We must 
accordingly confirm the findings of the Subordinate Judge that the 
plaintiff is a raiyat and not a tenure-holder. 

The next question which requires examination is, is the plaintiff 
an occupancy or a non-occupancy raiyat, and what is the fair rent 
assessable on the lands in suit according to his status. In the Court 
below, it appears to have been assumed that if the plaintiff was, not 
a tenure-holder as found by the revenue authorities, he must be an 
occupancy raiyat. This, however, does not necessarily follow. In- 
deed, it has been argued before us that after the creation of the hold- 
ing, the plaintiff was, for a period an ijaradar, and that this circum- 
stance interrupted the growth and perfection of the right of occu- 
рапсу, This is an aspect of the matter which has not been fully 
investigated. Besides this, the question of the fair rent payable by 
the plaintiff must depend upon his precise status, and till that has 
been determined with accuracy, it is impossible to ascertain the 
amount of rent to be settled. In a suit under section 104 Н, it is not 
sufficient for the Court to hold that the entry in the settlement rent 
roll as to the status or the rent is erroneous. The Court must 
affirmatively determine the exact conditions and incidents of the 
tenancy as also the rent to be settled on such basis ; this is obvious, 
as under sub-section (7) the rent settled by the Court is deemed to 

(1) (1916) 21 С, W, N. 452. (2) (1916) 21 С, W. М, 505, 
(3) (1914) А, C. 25 (40). 
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have been duly settled in place of the rent entered in the settlement ' 


rent roll. It is consequently impossible to affirm the decree of 
the Subordinafe Judge, althoizh we hold that his view that the 
plaintiff is not a tenure-holder is correct. 

The result is that this appeal must be allowed and the decree of' 
the Court.below set aside. The decree of this Court will declare 
that the status of the plaintiff is that of a raiyat and the case will 
be remitted to the Subordinate Judge, to determine whether the 
plaintiff is an occupancy raiyat or a non-occupancy raiyat and then 
to ascertain the fair rent payable by him. The plaintiff will have 
half his costs both here and in the Court below. The costs after 
remand will abide the result. 

А. T, M, Appeal allowed : Case remanded. 





Before Mr. Justice N. R. Chatterjea and Mr. Justice Walmsley. 


GIRIJA NATH ROY CHOUDHRY AND OTHERS 
v. 
KANAI LAL MITRA AND OTHERS.* 
Civi? Procedure Code (Act V of 1908), Sch. If, para r— Reference to arbitration— 

“AR the parties interested,” not joining in the reference—Award, validity 

'ef— Objection to the validity of the award taken by a party who joined in the 
reference, if to be given effect to—Objection at the appellate stage, if cam be 
entertained —Decree upon the award based upon the invalid reference— 

Appeal, 

In a suit bronght by the plaintiffs against several defendants, an application 
was made by the plaintiffs and the defendants тодо appeared, to refer the matter 
in dispute to arbitration and a decree was passed by the Court against all the 
defendants in conformity with the award submitted by the arbitrator, Upon an 
appeal having been preferred by the plaintiffs against the decree ; 

Held that, all the defendants being persons interested in the suit and not 
having joined in the reference to arbitration, the arbitration was wholly invalid, 

Parsidh Narain Singh v. Ghanashyam Narain Singh (1) and Seth Dooly 
Chand v. Мати? Musaji (2) followed. 

Ghulam Khan v. Muhammad Hassan (3) referred to. 

*Appesl from Original Decree No, 601 of 1914, against the decree of Babu 
Ashutosh Sarkar, Subordinate Judge of Howrah, dated the 3rd September, 1914. 

(т) (1905) 9 C. W. N. 873. (а) (1916) 25 C. L, J. 339. 

(3) (1901) L L, К, ag Calc, 167. 
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Held further, that the Court could not refuse to entertain the objection as 
regards the invalidity of the award merely because it was taken by the plaintiffs 
and not by the defendants who had not joined in the application for reference to 
arbitretion, or because it was neither taken in the Court of instance nor 
taken specifically in the grounds of appeal to the High Court, 

Raja Har Narain Singh v. Chaudhrant Bhagwint Киа (1) referred to. 

Held also, that having regard to the fact that the objection related to the 
jurisdiction of the Court to make the reference, and that the reference [аў 
altégether invalid, an appeal lay against the decree based upon the award, and 
the decree of the lower Court upon the award based upon the invalid reference 
was liable to be set aside. 

Appeal by the Plaintiffs. ° 

Plaintiffs brought a suit for an account against the defendant 
No. 1, Kanai Lal Mitra, who was engaged as their agent and am- 
mukhtear to look after all their cases and execution and other 
proceedings in the Uluberia Munsiffs Courts. Defendants Nos. 1, 
and.3 to 7, and defendant No. 2, since deceased, executed a surety 
bond in favour of the plaintiffs for the due performance of the 
duties enumerated in that deed, and had hypothecated the properties 
mentioned in the schedule of the plaint, Plaintiffs prayed for a 
decree against defendant No. r and the other defendants to render 
accounts for defendant No. r'sservice as am-mukhtear and agent, 
and for the recovery of the amount that may be found due on the 
taking of accounts, and for a declaration of a lien on the hypo- 
thecated properties in accordance with the terms of the surety- 
bond executed by the defendants. The suit was valued at Rs. 6,488 
and odd. Defendant No. г and the defendants substituted in 
place of the deceased defendant No. 2, only appeared and filed 
written statements denying the liability to render accounts. Several 
issues were framed by the Subordinate Judge, and an application 
having been made by the plaintiffs and the defendants who appeared, 
the matter in dispute between, the parties was referred to arbitration, 
and the arbitrator entered upon the arbitration and made his award 
whereby he found that the plaintiffs were entitled to a decree for 
the sum of Rs, 753 and odd with proportionate costs, and that the 
defendants Nos. 2 to 7 were liable as sureties. The plaintiffs there- 
upon filed a long list of objections for setting aside the award, and 
contended t#fer айа that ample opportunity was not given to them by 
the arbitrator to adduce evidence etc. The learned Subordinate 
Judge after considering the evidence adduced by the parties came to 
the conclusion that there was no reason for setting aside the award, 
and passed a decree in accordance with the terms gf the award. 

(1) (1891) L. R. 181, A. 55; L І. К. 13 АП, 300. 
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Againstthat decree the plaintiffs preferred an appeal to the 
High Court. . 
Babu Mahenfra Nath Ray for the Respondents, raised a preli- 
minary objection that no appeal lay in the case. The deéree passed 
_by the Subordinate Judge was in accordance with the award ‘of the 


arbitrator, and as such no appeal lay therefrom under para. 16 


clause (a) of schedule II of the Civil Procedure Code. 

Babu Dwarka Nath Chuckerbutty (with him Babus Anilendra 
Nath Roy Chowdhury and Dhirendra Krishna Roy) for the Appel- 
lants, submitted that “all the parties interested” in the suit not having 
joined in the application for reference, the Court had no jurisdic- 
tion to make the order of reference under para. т of schedule If of 
the Code, and as such .the order of reference was wholly invalid. 
The cases of Seth Dooly Chand v, Mamuji Musaji (т), and Ghulam 
. Khan v. Muhammad Hussan (з), were referred to. Paragraph 18 
or 16, pre-supposeS a valid reference. The parties having failed to 
comply with the fundamental requirements of the statute, the entire 
foundation of the jurisdiction was removed ; and para. 16 could be 
no bar to the appeal The cases of Kali Бана v. Rajani (3); 
Ibrahim Ali ч. Mohsin Ali (4) ; Majm-ud-din Ahmad v. Albert (5); 
5810 Lal v. Chatarbhuj (6), and Parsidh Narain у. Ghanshyam (7) 
were relied on. 

Babu Mahendra Nath Ray (with him' Babus Manmatha Nath 
Ray and Sishir Kumar Ghoshal) for the Respondents: The 
case would clearly be governed by schedule II para. 16. Upon an 
application having been made to set aside the award, the Court held 
that the application should be refused. The objection which is now 
taken was never raised in the lower Court, nor taken in the memo- 
randum of appeal to this Court. Besides, plaintiffs who have ‘preferred 
this appeal joined in the application for reference, and the defendants 
who did not appear, did not object to the award. The award was 
binding, at any rate, as against the parties. who joined in the applica- 
tion for reference. In support of his contention he relied on the 
cases of Lal Модон Pal v. Surja Kumar Das (8) ; Iskar Das v. 
Keshab Deo (9) and Lutawan v. Lackya (то). 


Babu Anilendra Nath Roy Chowdhury in reply. 


\ C, А. V. 
(т) (1916) 25 C. LJ. 339. г (a) (1901) I. L. R, 29 Calc, 167, 
(31 (1897) L І. К. 25 Calc, 141. (4) (1896) I. Le К. 18 AIL 422. 

(5) (1907) I. L. К. 29 АП, 584. (6) (1909) I. L. R. 31 All. 450. 

‚ (7) (1905) 9 C. W. М№..873. . - (8) (1906) тт C. W. N. 1152. 


(9) (1910) I. І. R. 32 All, 657, (10) (1913) L L, R, 36 All, 69, 
: | 
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The following judgments were delivered : 


Chatterjea, J.—This appeal arises out of a suit for accounts 
brought by the plaintiffs against the defendant No? т, who was a 
gomasta of the plaintiffs, and the other defendants (defendants 2 to 
7), who as sureties of the defendant No. x, had executed a surety 
bond. The suit was originally filed in the Munsiff’s Court on the 
тз May, 1912, being valued at Rs. доо, subsequently the valuation 
was raised to 6,488 and the plaint was taken back from that Court 
and ‘filed in the Court of the Subordinate Judge on the 16th 
June, 1913. Й 

Only ће defendants Nos. 2 and 3 appeared and. filed & written 
statement in the suit, and оп the goth June, 1914, an application 
was made for referring the matter in dispute to the arbitration of 
one Amrita Lal Hazra. The Court accordingly referred the matter 
to the arbitrator, and the latter submitted his award on the 17th 
August, 1914, by which he held that the defendants were liable for 
Rs. 753-9-6 only. The plaintiff took objections to the award on 
various grounds, the main ground being that the arbitrator gave the 
plaintiff's man to understand that after making his own enquiries, 
the latter would be given an opportunity of proving his case, but 
that he gave his award without giving the plaintiff such opportunity. 
The defendant No. 1, however, ‘denied this in his affidavit, and the 
Court below overruled the objection holding that the plaintiffs were 
not misled by the arbitrator, and there being no ground for setting 
aside the award gave judgments in conformity with it, and 
the suit was accordingly decreed for Rs. 753-9-6 against the 
defendants. 


Upon these facts there is no appeal against the decree based 
upon the award, but it is contended before us that all the defendants 
not having joined in the reference to arbitration, the arbitration is 
wholly invalid. It appears that some of the defendants ofs., defend- 
ants Nos. 4 to 7 did not appear in Ње suit at all and the petition 
to the Court below to refer the case to arbitration was not signed by 
them or by any pleader on their behalf. Now, clause 1, paragraph r 
of the second schedule of the Civil Procedure Code provides that 
"Where in any suit all the parties interested agree that any matter 
in difference between them shall be referred to arbitration, they 
may at any time before judgment is pronounced apply to the Court 
for an order of reference.” It is essentially necessary therefore, that 
all the parties interested must agree before any yeference can be 
made. It is true that the defendants Nos, 4 to 7 did not appear 
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in the suit, but the 7th issue in the case was "Did the other defend- 
ants (a to 7) at any time act as am-mokhtear or agent and as such 
liable to the plaintiffs,” and the decision of the arbitrator was that 
although they df not act as ammokhtears and could not thérefore 
be held liable as such they had executed the security bond and 
were liable as sureties. The arbitrator accordingly made an award 
against all the defendants for Rs. 753-9-6, and the Court below has 
made а decree for that sum against all the defendants. It cannot 
therefore be said that the defendants 4 to 7 are not "persons interest- 
ed" in the suit. ' i ` 

There has been considerable divergence of opinion upon the 
question whethewan award under such circumstances is invalid only 
as regards those who did not join in the reference, or is invalid 
even against those who joined in it. The former view was taken 
in the earlier decisions of this Court, but in JParsidA Narain v. 
Ghanshyam (1), it was held (without reference to the earlier cases) 
that the award was invalid in its entirety. 1п a later case Za 
Mohan Pal wv. Surya Kumar Das(a), again the earlier view was 
taken, though one of the learned Judges was a party to the decision 
in Parsidh Narain’s case (т). 

In the Allahabad High Court judicial opinion on the point has 
varied considerably from time to time. In the most recent case 
however in our Court Dooly Chand v. Mamuji (3), the learned 
Judges were of opinion that the decision in the case of ParsidA 
Narain (г) was correct. The learned Chief Justice held that 
“if all the parties interested do not agree, then the Court has no 
jurisdiction to make the order of reference, and the order of refer- 
ence is invalid not only against those who have not agreed but also 
against those who have agreed." Mookerjee J. referred to the deci- 
sions on the point and held that “the entire foundation of the 
jurisdiction is removed as soon as it is established that the parties 
had failed to comply with the fundamental requirement of the statute 
embodied in the first paragraph of the second schedule of the Civil 
Procedure Code.” Having regard to the clear terms of the section 
which lays down that “all the parties interested" must agree in the 
reference, and to what was said by the Judicial Committee in GAu/am 
Khan v. Muhammad Hassan (4), viz. that “the agreementto refer and 
the application to the Court founded upon it, must have the concur- 
rence of all parties concerned," we agree with the view taken by 
the learned Chief Justice and Mookerjee J. 


(1) (1905) 9 C. W. N. 873. (2) (1906) 11 C. W, N, 1152, 
(3) (1916) 25 C. L. J. 339. (4) (1901) 1, L, К. 29 Calc, 167, 
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In the present case the objection is taken not by the defendants 
4 to 7 but by the plaintiffs. But had the objection been taken even 
by the defendants 2 and 3, we would have had to give effect to it 
having regard to Dooly Chand's case (т), and we d#not see how we 
can refuse to entertain the objection because it is raised by the 
plaintiffs. The objection was not taken in the’ Court below, nor 
taken specifically in the grounds of appeal to this Court, probably 
because the case of Dooly Chand (1) had not then been decided, the 
only ground taken on the point being that the award was illegal 
and unenforceable. But an objection to the validity of an award made 
in contravention of the provisions in the last paragraph of section 
sat of the old Civil Procedure Code (Act XIV of «882) was allowed 
though raised for the first time before the Privy Council, Lord 
Morris observing "This objection was apparently not brought to 

“the notice either of the Subordinate Judge or of the High Court. 
But the statute is there and the Judges were bound to take judicial 
notice of it" (See Aaja Har Narain Singh v. Chaudkrani 
Bhagwant Kuar (2). 

Having regard to the fact that the objection relates to the juris- 
diction of the Court to make the reference, and that the reference is 
altogether invalid, we are constrained to give effect to it The 

, decree of the Court below upon the award based upon the invalid 
reference is accordingly set aside, and the case sent back to that 
Court for trial. But the whole costs of the litigation subsequent to 
the submission of the award have been thrown away by reason of 
the omission of the plaintiffs to take the objection in the Court 
below. In these circumstances the plaintiffs appellants must pay 
the cost of the respondents of this appeal and the costs in respect 
of pleader’s fee incurred by them in the lower Court. All other 

' costs in the Cotirt below will abide the result. 

The records will be sent down without delay and we trust the 
Court below will take up the case as early as possible. 

Walmsley J.—I agree. 

ANRC Appeal allowed: Case sent back, 

[N.B. In this case an application having been made for refund 
of the Court-fees paid on the memorandum of the appeal, the Court 
served a notice on the Senior Government Pleader, and after hearing 
him and the appellants granted to the latter a certificate under sec- 
tion 13 of.the Court-fees Act—Rep.]. ‚ : 


U) (916) 25 C. L. J. 339 (a) (1891) L, В. 18 I, A. 55. 
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PRESENT :—Lorg Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins. 


METHARAM RAMRAKHIOMAL AND OTHERS 
v. 


REWACHAND RAMRAKHIOMAL AND OTHERS. 
[Ox APPEAL PROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Siw».] 

Hindu Law—Mitakshara—Joint family —Self-acquived property—Gatns obtained 

from science or learning. 

Although the Mitakshara lays down that “ what is earned by sclence acquire 
“ed at the expense of ancestral wealth must be shared with the whole of the 
brother and with the father ” this does úot apply to gains which ere the result, 
not of the education received at the expense of the joint family, but of the peculiar 
skill, mental abilities and individual effort in applying and improving such educa. 
tion exercised by the person educated at the expense of the. Joint family, There 
is no authority in the Mitakshara for the contention that gains made personally 
and without the aid of Joint funds by a member of a Joint family who received an 
ordinary education suitable to his position as a member of a family to which he 
belonged shonld in law be regarded as partible and not as his self-acquired 


property. 

Appeal from a decree of the Court of the Judicial Commissioner 
of Sind, dated 24th June, 1910, confirming a decree of a single Judge 
of the Court exercising jurisdiction as the District Court of Karachi. 

The facts of the case are sufficiently stated in their Lordships' 
judgment. The suit was brought by the appellants for a declara- 
tion that property which one Shewaram purported to devise as self- 
acquired was the joint property of a Hindu joint family to which he 
and they belonged, and that the will passed no title to it. Both the 
lower Courts held that the property in question was self-acquired. 
Leave to appeal to the Privy Council was granted on the ground 
that the appeal involved a substantial question of law, which had 
been expressly left open by the Board in Paulien Valloo Chetty v. 
Paulien Sooryah Chetty (1), viz, whether a mere general education 
such as Shewaram received was sufficient according to Hindu law 15 
constitute his earnings joint family property. 

Р. О. Lawrence, К. C, and Е, В. Raikes for Appellant: A 
general education imparted at the expense of the family makes the 
t gains of learning " of the person who receives it partible. The 

Mitakshara chapter т, section 4, clauses т-тт deals with effects not 

(I) (1877) L. R. 41, А. 1093 IL L. В, 1 Mad. 252. 
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liable to partition. Clause т lays down the general rule that any- 
thing acquired by a man himself without detriment to the father's 
estate does not appertain to the co-heirs. This general rule runs 
throughout the section, the gains of science are separate only if the 
science is acquired without use of the father's goods (clause 6). The 
vernacular of science is vidya : science then meant knowledge of 
the Vedas, the о: ly knowledge of those times: it is equivalent to 
education. The illustration given in clause 8 is that of science 
acquired when receiving a foreign maintenance: gains derived from 
such science axe not partible. Science there means any knowledge 
gained at the family expense. To the same effect as the Mitakshara 
is the Mayukha, chapter 4, section 7, paras 2, 4. Ы 

[Sir L Jenkins remarked that the authority of Mayukha only 
extended to Bombay Island and Gujerat, that Sind had nothing to 
do with Gujerat, and that it was a mere accident of administration 
that it was associated with Bombay.] 

In some of the earlier judgments the Courts came to the conclu- 
sion that although science included general education, yet if a son 
blossomed out into a particular line, his gains from that would not 
be partible. "The first case of importance was Chalakonda Alasant 
v. Chalakonda Ratnachalam (1), which laid down that the gains 
of science were indivisible only when the science was imparted 
at the expense of persons not members | of the earner’s family. It 
was the case of the dancing girl specially educated at the expense 
of the joint family for her trade. The District Judge, Mr. Bellett, 
in an elaborate judgment, came to the conclusion, on the Sanskrit 
authorities, that the gains of the dancing girl were impartible: but 
his judgment was reversed by the Madras High Court (Phillips and 
Holloway, JJ.) who held that the gains of science imparted at the 
family expense are joint property. Holloway, J. at p. 78 seems to 
distinguish between ordinary and extraordinary gains. In Dhunook 
Gharee Гай v. Gunpat Гай (2), the Calcutta High Court took a 
contrary view to Madras, and held that the fact of defendant having 
been educated at the expense of the joint family did not necessarily 
make his gains acquired by the aid of such education joint, but the 
facts of the case do not appear from either of the reports. 

In Bat Manchha v. Narotamdas Kashidas (3), the Bombay High 
Court followed the Madras decision. 

A later decision in Madras to the same effect was Durvasula 
Gangadharadu v. Durvasula Мағазаттаћ (4), where it was held 


(1) (1864) 2 Mad. H. C. R. 56, , 
(a) (1868) то W. К. 122; 11 B. I, R. 2o1(Note). * 
(3) (1869) 6 Bom. Н, C, К, A (4) (1872) 7 Mad, H, С. К. 47, 
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939 © adev (4), and Zachmin Kuar v. Debi Prasad (5). 
Mfése faur cases were wrongly decided and that the proper 
_tation of the verses of the Mitakshara laid down in the 
carlier decisions has not been adhered to. The submission is that 
the true meaning of “science” is that given to it by the Courts 
before the Privy Council decision—that it is equivalent to ordinary 
knowledge. 

In 189r a bill was brought forward to make the gains of educa- 
tion impartible but it created so much sensation that the Govern- 
ment dropped it. The state of the law which that bill was designed 
to alter is the state of the law for which the appellants contend. 

Mayne deals with the matter in para. 283. The view he there 
propounds so far as it deals with the construction of Mitakshara 
T. 4. 8. is an innovation introduced from the Dayabhaga: it has 
no proper place in the western school of law. Mayne’s observations 
are cited and misunderstood in Lakshman Mayaram v. Jamna- 
at (3). 

This is not a case where the learner received only the game 
education as the rest of the family. He had a better education 
than his elder brother: nor is it material that his younger brothers 
received the same education as himself. Even if the property in 
suit were originally separate, there was an agreement by Shewaram 
to throw all his funds into the joint purse. . 

When the education was given none of these cases din: Ва 
Mancha v. Narothamdas (6) had been decided. Shewaram and 
Metheram may have been doubtful as to the legal position ; the 
arrangement between them, even if invalid as a contract for want 
of consideration, may have been good as a compromise. Till 1888 
Shewaram never asserted self-acquisition. 


(1) (1877) L. R 4 I. A. 1093 I. L. К.т Mad. 252. 

(2) (1881) I. L. R. 4 Mad. 330, ° (3) (1882) I. L. К. 6 Bom. 225.. 

(4) (1890) I. L. 6 15 Bom. 32. (5) (1897) I. L. R. 20 All, 435. 
6} (1865) 6 Bom, Н. С, К. t. 
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in terms a commentary, yet as regards the for thd p 
it is the law and you start from it. The texte Мү, 
tion depends are cited іп Mr. Collett's judgment hara is 
Alasani у. Chalakonda Ratnachalam (л), et seg ; In way М 
206, 208 there quoted, "without using the patrimony” means wi 
using the family property in the actual exercise of the бојено ve: 
So in Mitakshara Chap. 1, section 4, paras то, 11° "to the detri- 
ment of the family estate? is equivalent to "without using the patri- 
mony.” This is made very clear in Strange's Hindu Law, at p. 
213, "the essence of the exclusive title consists in its having been 
made by the sole agency of the individual, without employing for 
the purpose what belongs in common to the family." Strange goes 
to lay down (at p. 215) that the acquisition vests in the family only 
ifthe common fund has been directly instrumental: the emphasis 
is on the direct, He had given as his authority certain passages 
in the Dayabhaga, but on the general question whether property is 
joint or self-acquired there is no distinction between the two. These 
passages of the Mitakshara have also been translated by Sir W. 
Jones: he translated as “learning” what Colebrooke rendered as 
"science" -~ 

Р, О. Lawrence} referred to Durga Dat Joshi у. Ganesh Dat 
Joshi (2). 

The judgment of their Lordships was delivered by 

Sie John Edge —This is an appeal from a decree, dated the 
24th June, 1910, of the Court of the Judicial Commissioner of 
Sind, which confirmed a decree, dated the 3rd April, 1908, of a © 
single Judge of that Court exercising jurisdiction as the District 
Court of Karachi. 

The suit in which this appeal has arisen was brought in the 
Court of the District of Karachi on the 26th May, 1905, by the 
appellants here to obtain a declaration that the property which one 


n 






. Shewaram purported to devise by his will and a codicil was the 


joint family property of Shewaram, the plaintiffs and some of the 

defendants, and that the will and codicil were inoperative to pass 

any title to the property.. Other reliefs were claimed, to which it 
(1) (1864) 2 Mad, Н.С. R. 6 - (а) (1910) L Jn R, 32 All, 305, 
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is not necessary to refer. The executors of the will were amongst 
the defendants to the suit, 

Shewaram died on the 27th May, 1899. Не had been and was 
at the time of hás death a member of a joint Hindu family, which 


was governed by the law of the Mitakshara. The plaintiffs were. 


members of the same joint family. The question in the suit was 
whether the property of which Shewaram purported by his will and 
codicil to dispose was property of the joint family or was property 
self-acquired by Shewaram which had not been thrown by him into 
the joint stock of the family property. 


The, plaintiffs, Metharam, Shewaram, and the defendants, 


Rewachand and, Hermandas, were sons of one Seth Ramrakhiomal 
Jethanand, and they and others, parties to this suit, constituted a 
joint Hindu family. The family business was that of money-lending, 
and was carried on at Karachi, Seth Ramrakhiomal being, until his 
death in 1884, the manager. On his death the money-lending 
business of the family was continued, and was carried on under the 
management of the plaintiff Metharam, who was the eldest son. 
Shewaram, who was the second son, was born in or about 1847. 
He was educated at-the expense of the joint-family at the Govern- 
ment’ school at Karachi, which in the evidence is referred to as a 
High’ School. At that school Shewaram learned to speak and to 
write English. When he was 22 years old he became a pleader's 
clerk. He continued to be a pleader’s clerk until 1878, when he 
entered the employment of Messrs. Volkart Brothers. He was 
subsequently in the employment of Messrs. Rose and Co., and in 
October 1881 he entered the employment of the firm of Charles 
Forbes and Co., as their head broker. With the latter firm he 
continued until he died in 1899. It may be assumed that the know- 
ledge of English which Shewaram acquired at the Government 
school was of use to him as a pleader’s clerk and in the other 
employments in which he was subsequently engaged. From the 
savings out of his salaries and brokerage, and from the profits which 
he derived from a money-lending business which he personally 
carried on, he acquired a fortune of about 2 lakhs and 50,000 
rupees, which is represented by the property of which he purported 
to dispose by his will and codicil. The money-lending business 


which Shewaram personally carried on was started by him with: 


capital derived from the savings out of his salary as a pleader's 
clerk, and without the aid of the joint fund. 

In.the plaint it was in effect alleged that the property of which 
Shewaram purported by.his.will and codici! to dispose had been 
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acquired by him as a member of the joint family, and was joint 
family property of which he could not dispose by will, and alter- 
natively that Shewaram had thrown his self-acquired property into 
the common stock with the intention that it shoujd be treated as 
joint and not self-acquired property. In the written statements of 
the executors it was alleged that the property of which Shewaranr 
had by his will and codicil disposed was his self-acquired property, 
and it was denied that Shewaram had thrown his self-acquired pro- 
perty into the common stock of the family. The learned trial 
Judge fixed the following amongst other issues which are now 
immaterial :— 

2. Did Shewaram acquire the property in suit with the assist- 
ance of joint family funds? 

3. If not, did Shewaram join the property to the common 
ancestral property ? 

Those issues were agreed to by the parties. No issue was sug- 
gested or fixed as to the education which Shewaram had obtained, 
nor was it contended before the trial Judge that the property in 
question had been acquired by Shewaram by means ofany special 
or other education. The trial Judge, having stated in his judgment 
that the evidence in the case "covers nearly every year of 
Shewaram’s active life, and details every incident from which an 
inference can be extorted that Shewaram’s property was the property 
of the family," considered the evidence fully and in detail, and 
found the second and third issues in the negative, and dismissed 
the suit. The plaintiffs appealed to the Court of the Commissioner, 
and in their grounds of appeal did not suggest that the education 
which Shewaram had received at the expense of the joint family had 


` been such as to entitle the joint family to the gains made by him 


as a pleader'& clerk or in his subsequent employments, or as a 
money-lender. When, however, the appeal came on for hearing in 
the Court of the Commissioner the learned counsel who appeared 
for the plaintiff appellants contended, amongst other things, that 
it had been proved that Shewaram had obtained the posts from 
which he had derived his salary and brokerage through- the general 
education which he had received from the joint family funds. 

There is no evidence on the record to show what was the nature 
of the education which Shewaram received at the school at Karachi. 
Had the plaintiffs been in a position to prove that his education had 
been of an exceptionally high standard and more expensive than the 
education which ordinarily would be provided for a member of such 
a family as he belonged to, they could haye raised gn issue.on that 
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subject and have called evidence in support of it. The learned 
Judges who heard the appeal considered that the English education 
received at the Government school at Karachi could not be regard- 
ed, for а well-to-do family, as more than a general education, and 
certainly was not a special education ‘comparable with special 
training for the Bar or the Civil Service, and they concurred with 
all the material findings of fact of the trial Judge, and by their 
decree dismissed the appeal. From that decree this appeal has 
been brought.” 

In this appeal it has been contended on behalf of the plaintiffs 
that in arriving at their findings on the second and third issues the 
Courts below have misconstrued a document in writing, The 
document referred to was a letter which was written by Shewaram 
to his brother Metharam, and was as follows ;— 

“My Dear Brother, 

“I am ready to join my property with the family propero, and 

take my share from it 
: "SHREWARAM. 

“Dated the rst October, 1888.” 

The trial Judge construed that letter as a conditional offer. “If 
you will come to partition I shall join my fund to yours" ; implying 
“Tf you don’t come to partition, I shall not join them.” 

The plaintiffs endeavoured to prove by oral evidence that Metha- 
ram had asked Shewaram for a chit showing that the joint family fund, 
and Shewaram’s self-acquired fund were liable to be partitioned as a 
joint family fund, and that thereupon Shewaram wrote the letter of the 
Ist October, 1888. That story rested solely on the evidence of Metha- 
ram and Rewachand, and the trial Judge entirely disbelieved it. The 
Judges who heard the appeal construed the letter as an offer made 
by Shewaram during negotiations for partition, and found that the 
offer was never accepted. The Courts below rightly construed the 
letter. In their Lordships’ opinion, Shewaram’s letter affords strong 
evidence that on the rst October, 1888, his contention was that the 
property which he had acquired was his self-acquired property, and 
was not the property of the joint family. If Shewaram had, before 
the 15: October, 1888, thrown his self-acquired property into the 
joint family fund there was no object in his writing the letter to 
Metharam, who was the manager for the joint family. In neither of 
the Courts below did the Judges misconstrue the letter of the rst 
October, 1888 ; and the plaintiffs are concluded, sofar as conclusions 
of fact to be drawn from the evidence are concerned, by the concur 
rent findings of fact of those Courts that the property in suit was 
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the self-acquired property of Shewaram and that Shewaram did not 
join his self-acquired property to the joint family property. І 

It has, however, been contended on behalf of the plaintiffs that 
as Shewaram had received an education in English at the school at 
Karachi at the expense ʻof the joint family, the property which he 
acquired must be attributed to that education, and must in law be 
held to be the joint property of the joint family. That contention 
depends upon the interpretation of texts of the Mitakshara, which 
are to be found in section 4, chapter 1. Section 4 deals with effects 
which are not liable to partition, Those texts of the Mitakshara 
translated by Mr. Colebrooke are as follows :— . 

“r, The author explains what may not be divided, ‘whatever 
else is acquired by the co-parcener himself, without detriment to the 
father's estate, as а present from a friend, or a gift at nuptials, does 
not appertain to the co-heirs. Nor shall he who recovers hereditary 
property, which had been taken away, give it up to the parceners ; 
nor what has been gained by science. ? 

* 5. He need not give up to the co-heirs what ha’ been granted 
by him through science, by reading the scriptures, or by expound- 
ing théir meaning ; the acquirer shall retain such gains. 

"6, Here the phrase ‘anything acquired by himself without 
detriment to the father's estate,’ must beeverywhere understood; and 
it is thus connected with each member of the sentence; what is 
obtained from a friend, without detriment to the paternal estate; 
what is receivéd in marriage, without waste of the patrimony ; what 
is redeemed of the hereditary estate, without expenditure of ancestral 
property ; whatis gained by science, without use of the father’s 
goods, Consequently, what is obtained from a friend as the return 
of an obligation conferred at the charge of the patrimony; what is 
received at a marriage concluded in the form termed Asura or the 
like ; what is recovered of the hereditary estate by the expenditure 
of the father’s goods; what is earned by science acquired at the 
expense of ancestral wealth; all that must be shared with the whole 
of the brethren and with the father.” 

The Sanskrit word which Mr. Colebrooke translated as “science” 
was translated by Sir William Jones as learning" ` 

The earliest case, to*wbich their Lordships have been referred, 
decided in India on the meaning of those texts of the Mitakshara 
was Chalakonda Alasani ү. Chalakonda Rainachalam (1). That 
case was decided by the High Court of Madras in 1864. It was a 
very peculiar case. The plaintiff and the two defendants were 

(1) (1864) 2 Mad. Н. С. R, 56. * 
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‘dancing girls and constituted a Hindü joint family, The first 
defendant was the plaintiff's adopted daughter, the second defendant 
was the plaintiffs natural daughter. The plaintiff brought the suit to 
obtain possession, as the manager of the joint family, of gold and 
silver, jewels and other personal property which represented gains of 
the first defendant in her calling of a dancing girl, she also claimed 
certain household utensils and some other minor articles. The 
plaintiff had spent a considerable amount of money in educating the 
first defendant in singing and dancing. 

Mz, Collett, who, as the Civil Judge of Vizagapatam, tried the 
. Suit, having in а learned judgment considered several Sanskrit texts, 
as translated, including the texts of the Mitakshara, Manu, Yajna- 
valkya, Narada, arid the Daya Bhaga and the works of some modern 
writers on Hindu law, said :— 

“Tam sure I am laying down an equitable rule, and I believe 
also the rule most consistent with the weight of authority. "There 
is no doubt some conflict of opinion; but I think that the true posi- 
tion is that the mere fact of a Hindu having received a professional 
education at the expense of his family, as for instance from his father, 
does not render all his suosequent professional earnings liable to be 
divided with his brothers. I believe that on a due consideration of 
the authorities the rule of law is not really different in respect to 
property acquired by learning to what itis in respect to property 

acquired by agriculture or by trade. The test is the substantial use 
` of joint property during and for the purpose of the acquisition, if 
there is none such, then the acquisition does not become m pro- 
perty." 

Mr. Collett made a decree in favour of the defendants with the 
exception of the house-utensils and some other minor articles. From 
that decree the plaintiff appealed to the High Court of Madras. 
Phillips and Holloway, JJ., in their judgment in the appeal, said :— 

“ We are constrained to say that we feel bound by authority to 
hold that the gains, at all events the ordinary gains, of learning and 
science which have been taught at the expense of the family funds, 
are not impartible. To render them so the science or learning must 
have been imparted by persons not members of the learner's family,” 
and they allowed the appeal. 

In Dhunookdharee Гай v. Gungut Гай and others (т), which was 
decided by the High Court of Bengal in 1868, the defendant proved 
that in acquiring the property, which was alleged to be joint property, 
he did not use any of the property which belonged to the joint family, 

(1) (1868) ro W. Ё, 122, 
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and І. S. Jackson and Dwarkanath Mitter,’ JJ., in appeal dismissed 
the suit. Dwarkanath Mitter, J., added :— 

* His (the plaintiff's) case in the Court below was that the defen 
dant received his education from the joint estate, and that he is 
consequently entitled to participate in every property that has been 
acquired by the defendant by the aid of such education. But this 
contention is nowhere sanctioned by the Hindu law, and I see noth- 
ing in justice to recommend it." 

In Bai Mancha v. Narotamdas Kashidas andothers (1), which 
was decided by the High Court of;-Bombay in 1869, one Jamnadas, 
a deceased member of a joint Hindu family, bad mgde money as a. 


'vakil and as а money-lender, and it was held by Couch, C.J., and 


Newton, J., that the onus of proving that the property so acquired 
by Jamnadas was his self-acquired property was upon the party 
alleging that it had been self-acquired. Those learned Judges 
approved of the judgment of the High Court of Madras in Chala- 
honda Alasani v. Chalakonda Ratnachalam and another (2). 

In Durvoasula Gangadharudu у. Durvasula Narasammah and 
others (3), which was decided by the High Court of Madras іп 1872, 
it was proved that a vakil had received from his father nothing more 
than a general education, and it does not appear that the vakil was 
distinguished by his professional learning. Kindersley, J., con- 
sidered that the fair presumption was that such attainments as the 
vakil possessed had been acquired with the assistance of the family 
means, and that presumption not having been rebutted by evidence 


"ofthe acquisition of such attainments without such assistance, he 


held that the professional earnings of the vakil were subject to 
partition. The judgment of Kindersley, J., suggests that he consi- 
dered that if the professional gains of the vakil had not been merely 
the result of the general education which he had received at the 
expense of the joint family to which he belonged, but had been the 
result of much legal learning or skill, his professional gains would 
have been his self-acquired property. Holloway, J., entertained no 
doubt that the fund representing the professional earnings of the 
vakil was partible, and expressed his full adherence to the judgment 
о, the High Court of Madras, in Chalakonda Alasani v. Ratnachalam 
and another (2), and especially to the statement in that case, that 
the ordinary gains of science by one who has received a family 
maintenance are certainly partible, and concluded his judgment by 
observing, "I do not believe, moreover, that within the meaning of 
(1) (869) 6 Bom, Н. С, К, 1. (a) (1864) 2 Mad, Н. С. К, 56, 
(3) (1872) 7 Mad, Н, С. К. 47, 
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the authorities the vakil's business is matter of science at all" 
Apparently Holloway, J., regarded the learning in the law required 
by a vakil of his day as inferior to the science necessary to her 
success in her Jine of life of an Indian dancing girl. 


In Pauliem Valoo Chetty v. Pauliem Sooryah Chetty (т), which 
came before this Board in 1877, the Board, on the evidence, found 
that the son had not been educated by means of any joint fund of 
the family, but out of the separate estate of his father, over which 
the father had an absolute power of disposition. In that case the 
Mitakshara, chapter 1, sections 4, 6, 7, and 8, and the decisions in 
Chalakonda Alasani v. Chalakonda Ratnachalam and another (2) ; 
Dhunookdharee Гай v. Сияри? Гай and others (3) ;, Bai Manchka 
v. Narotamdas Kashidas and others (4) ; and Durvasula Gangad- 
harudu v. Duroasula .Narasammah and others (5), were referred 
to in argument before the Board, and their Lordships with reference 
to them observed—"it does not become necessary to consider 
whether the somewhat startling proposition of law put forward by 
the appellant, which, stated in plain terms, amounts to this: that if 
& member of a joint Hindu family receives any education whatever 
from the joint funds, he becomes for ever after incapable of acquir- 
ing by his own skill and industry any separate property, is or is not 
maintainable. Very strong and clear authority would be required 
to support such a proposition. For the reasons that they have given, 
it does not appear to them necessary to review the text-books or the 
authorities which have been cited on this subject It may be 
enough to say that, according to their Lordships’ view, no texts 
. which have been cited go to the full extent of the proposition which 
has been contended for. It appears to them, further, that the case (3) 
reported in the tenth volume of SuAerland's ‘Weekly Reporter, in 
which a judgment was given by Mr. Justice Jackson and Mr. Justice 
Mitter, both very high authorities, lays down the law bearing upon 
this subject by no means so broadly as it is laid down in two cases 
which have been quoted as decided in Madras, the first being to 
the effect that a woman adopting a dancing girl and supplying her 
with some means of Carrying on her profession was entitled to share 
in her gains ; and the second, to the effect that the gains of a vakil 
who has received no special education for his profession are to be 
shared in by the joint family of which he is a member; decisions 
which have been to a certain extent also acted upon in Bombay. 

(1) (1877) L. В. 4 I. А. 109; I. L. К. 1 Mad. 252. 
(я) (1864) 2 Mad. Н. C. К. 56. (3) (1868) то W. К. 122. 
(4) (1869) 6 Bom. H. C. R. т. (5) (1872) 7 Mad. Н. С. R. 47. 
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It may hereafter possibly become necessary for this Board to con- 
sider whether or not the more limited and guarded expression of 
the law upon this subject of the Courts-of Bengal is not more correct 
than what appears to be the doctrine of the Courts offMadras." 

That intimation appears to have had its effect upon Courts 
in India. 

In Boologam v. Swornam (x), which was decided in 1881, Innes 
and Kernan JJ., on the evidence having found that the earnings of 
the dancing girls, who had received an ordinary education sufficient 
to fit them to earn a living as dancing girls, were acquired by them 
without detriment to the family estate and without any scientific 
acquirements which had been imparted by the aid of the family 
funds held that the earnings of the girls were their self-acqu ired 
property. е 

In Lakshman Mayaram v. Jamnabai (2), which was decided in 
1882, Melvill and Kemball, JT , who considered that the dictum of 
Mitter, J., in. Dhunookdharee Lall v. Gunput Гай and others (3), that 
the Hindu law nowhere sanctions the contention that acquisition of 
a member of a Hindu family who has received education is liable 


-to partition, is not strictly accurate, held that when the Hindu texts 


"speak of the gains of science which has been imparted at the 
family expense, they intend the special branch of science which is 
the immediate source of the gains, and not the elementary education 
which is the stepping stone of all science," and consequently that 
the property which was acquired by a Subordinate Judge who had 
received a mere elementary education at the family expense, but 
had obtained in a lawyer's office and in the Sadar Adalat that. know- - 
ledge of law and judicial practice which had qualified him for the 
post of a Judge, was his self-acquired property and was impartible. 

In Xrishnaji Mahadev v. Moro Mahadev (4), which was decided 
in 1890, Birdwood and Candy, JJ., held that the gains made as 
Aurkuns by two members of a joint Hindu family who had received 
only a rudimentary education at the expense of the joint family were 
their self-acquired property. 

‘In Zachmin Kuar and another v. Debi Prosad (5), Burkitt and 
Dillon, JJ., in 1897, approved of the decision in Xvishnaji Makadev 
v. Moro Mahadev (4), and following it held that the gains from 
employment in the Commissariat Department of a member of a 
joint Hindu family, who was not shown to have had any assistance 
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from the joint family funds except his support in early years and the 
usual rudimentary education, were his self-acquired property. 

With the exception ofthe cases to which they have referred, no 
case decided infIndia, or in which this Board has expressed an 
opinion on the question as to whether the gains of a member of a 
joint Hindu family, who had been educated at the expense of the 
joint family, are in law to be considered as his or her self-acquired 
property or as belonging to the joint family, has been brought to 
the attention of their Lordships. 

Their Lordships will assume that the Sanskrit word used in 
- the Mitakshara which Mr. Colebrooke translated as “science” 

means “learning.” The latter apparently is the meaning of 
the word which has been generally accepted by the Courts in 
India. It gives ‘the Sanskrit word a wider meaning than it 
would otherwise have. It would be difficult, if not impossible, 
to ascertain what could have been the science or sciences which 
the author of Ње Mitaksbara, Vijnanesvara, who wrote his 
commentary in the latter part of the eleventh century, had in 
contemplation if he used a word which meant “science” strictly 
so called and is not susceptible of the wider and more comprehen- 
sive meaning “learning.” 

In construing the texts of the Mikakshara which their Lordships 
have quoted, it is necessary to bear in mind that education beyond 
that of a very elementary kind must have been limited to very few 
of the people for whose guidance the Mitakshara was written, and 
that for that limited few there could have been then no education 
attainable in the arts, sciences, and professions of that time com- 
parable with the education now obtainable and necessary for a 
successful career in the arts; sciences, and professions of the present 
day. It may be assumed that the author of the Mitakshara, who 
was construing and explaining ‘the more ancient texts of the Hindu 
law for the benefit and guidance of the Hindu community, could 
not have intended to penalise an education which was not in his 

` contemplation and of which necessarily he knew nothing. Nor can 
it be assumed that his intention was to penalise and discourage self- 
acquired skill, or the exercise of high mental abilities or great 
individual effort in winning success in an art, or science, ora 
profession, Не must have been writing of education—learning— 
such as he knew it to be, and when he laid down that the gains 
obtained from an education received at the expense of a joint 
family should be partible, he could not have intended that such 
gains should include the gains which were the result, not of the 
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education received at the expense of the joint family, but of the 
peculiar skill, mental abilities and individual effort in applying and 
improving such education exercised by the person who had been 
educated at the expense of the joint family, Their Ifordships cannot 
find in the texts of the Mitakshara any authority for the contention 
in this case that the gains made asa clerk, as & broker, or asa 
money-lender, personally and without the aid of the joint funds by 
a member of a joint family who received an ordinary education 
suitable to his position as a member of the family to which he 
belonged, should in law be regarded as partible and notas his 
self-acquired property. The question of whether a man who hap- 
pening to be a member of a joint family carried òn his business, 


' whatever it was, personally for his own personal benefit without 


detriment to the joint family fund, or carried ой such business as 
a member of the joint family for the benefit of the joint family, isa 
question of fact to be determined on the evidence, No inferences 
can be drawn from the fact that until Shewaram became a pleader's 
clerk he was maintained by the joint family funds. As a member 
of the joint family he was entitled to be maintained at the expense 
of the joint family, and to receive an ordinary education suitable 
to a person of his position, as was any other member of the family. 

Their Lordships are of opinion that this appeal fails and should 
be dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

T. Г. Wilson & Co. : Solicitors for the Appellants. 

Drake, Son & Parton: Solicitors for the Respondents. 


1. М. P, Appeal dismissed. 


Presenr:—Lord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins. 
BHAGWANDAS PARASRAM (a FIRM) 

t. 

BURJORJI RUTTONJI ВОМАМЈІ. 

[Ох APPEAL FROM THE HIGH Court or JuDICATURE AT Bomaay.] 


“Wagering contracts—Common intention to wager csentiol—Specntation mt 
equivalent to wagering—Pakki Adat, с 
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` Speculation does not necessarily involve a contract by way of wager ; to 
- constitute such a contract a common intention to wager is essential. The mere 
fact that one party to a contract for sale of. goods did not intend to deliver, even 
if known to the other party, does not vitinte the contract, unless there is a 
bargain or understanding between the partles that delivery is not to be called for. 


Pakki Adst dealings are well established as a legitimate mode of conducting 
commercial business in the Bombay market. 


Burjorji Rustomji v. Bhagwandas Paraskram (т) reversed. 


Appeal from.a decree of the Bombay High Court, dated March 
1913, reversing a decree of Beaman, J. 


The facts appear from their Lordships’ judgment and from the 
teports, Bhugwandas v. Burjorji (2), and Burjorji v. Bhagwandas (x). 

Sir W. Garth for Appellant: The appellate Court have erred 
in holding that the contracts sued оп are wagering contracts. . This 
Board have held that the law as to wagers formerly in force in 
India has been superseded by section 30 of the Indian Contract Act, 
which in Bombay is supplemented by Bombay Act III of 1865, sec- 
tions 1, з. The appellant firm were Pakka Adatias. A pakka Adatia 
can accept the contract himself, or can pass it on: in either case he 
guarantees the price and gets a commission What Ше Pakka 
Adatia does with the contract does not concern the principal at all. 
As to the custom of Pakki Adat, see Bhagwandas Narotomdas v. 
Kanji Deoji-(3), the authority of which has been accepted in this 
case by both the lower Courts. 

The appellate Court, though not suggesting that we ourselves 
‘could win or lose by the rise or fall of the market, have held that, 
we were gambling ourselves with reference to the sub-contracts into 
which we entered. The only points they rely on are, firstly a con- 
versation with our gomasta, who is reported to have said that 300 
(орз of linseed were bought by us “for Court purposes.” Ош 
representative was not even cross-examined as to this. Secondly, 
the fact that in all the sub-contracts delivery to a particular Marwari 
firm.was barred. This, the appellate Court say, was because that 
firm might require delivery, but of this there is по' proof. These 
points were not raised in the pleadings. The onus of proof on 
these two matters is on defendant-respondent, and he has altogether 
failed to discharge it. 

Appellants here were mere commission agents, entitled to 
remuneration and reimbursement of expenses, but they took no 
risks. It is the essence of a wager that each side should stand to 
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win or lose according to the result of the event-as to which a risk is 
taken: Sassoon v. Tokersey Jadhawjee (1). EL 


Respondents did not appear. | е 
Their Lordships’ judgment was delivered by 


Sir Lawrence Jenkins.—-This appeal arises ‘out of a suit for 
the recovery of money. Many defences have been pleaded, but only 
one need now be noticed; it is that the transactions on which the 
claim rests were agreements by way of wager. At the trial several 
issues were framed, and the third was in these terms:— 


** Whether the transactions mentioned in the plaint are not wager- 
ing transactions and whether the plaintiffs were not aware of the 
defendant's intention to deal in differences only?” 


The trial Judge, sitting on the original side of the High Court 
at Bombay, found all the issues in the plaintiff's favour, and passed’ 
a decree for the amount claimed. 

On appeal the appellate bench of the High Court agreed with 
the findings of the trial Judge on all the issues but the third. On 
that it held in favour of the defendant, and dismissed the suit. 

It is fróm that decree that this appeal has been preferred by the 
plaintiffs, and the only question is whether the plea that the transac- 
tions were by way of wager has been established. 

At the date of these transactions the plaintiffs were a firm carry- 
ing on a large mercantile business at Bombay; and, as a branch of 
it, they were in the habit of acting as Pakka Adatias. The defend- 
ant, on the other hand, was a young man without any regular busi- 
ness, who, with the aid of winnings in a lottery, engaged in specu- 
lative transactions on the Bombay market. 

In June and July 1910, he instructed the plaintiffs to sell for him 
three several lots of linseed amounting in all to 4,000 ton$ for 
September delivery. 

On the strength of this order the plaintiffs sold linseed to this 
amount by separate contracts to thirty-nine buyers. Though the 
transactions took the form of sales by the defendant to the plaintiffs, 
followed by resales by the plaintiffs to thirty-nine buyers, the plain 
tiffs acted throughout as Pakka Adatias, and, to secure them against 
logs, sums amounting in the aggregate to 61,000 rupees, were 
deposited with them by the defendant as margin money. 

The market went against the defendant, and at the end of August 

the plaintiffs asked him either to give delivery of the linseed, or to 
authorise them to purchase linseed on his behalf. The defendant, 
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however, did neither the one nor the other, and so the plaintiffs, 
acting within their rights, discharged their obligation to the thirty- 
nine buyers by, delivering 300 tons, and by making cross contracts, 
‘and paying differences as to the balance of the linseed. The result 
was, that after giving the defendant credit for the 61,000 rupees 


deposited as margin money, and a sum of Rs. 5,804-2-3 due to him ` 


on another account, there was due to the plaintiffs Rs. 90,763-14-6, 
unless the plea of wagering is an answer to their claim. To deter- 
mine whether this plea is applicable, itis necessary to consider the 
reàl nature of the relations between the parties to the transactions. 
The case has proceeded in both the Courts on the footing that the 
plaintiffs were employed by the defendant, and acted as Pakka 
Adatias, and the description in Bhagwandas v. Kanji (т) of the 
customary incidents of such an employment was applicable to the 
circumstances of this case, though it is to be noted that the defend- 
ant was not an up-country constituent. 

The plaintiffs, therefore, acted in conformity with the terms of 
their employment when they made the contracts with the thirty-nine 
buyers. 

And as they made these contracts in exercise of the authority 
conferred upon them and became liable for their performance, they 
also became entitled to be indemnified by their employer, the defend- 
ant, against the consequences of the acts done by them unless those 
acts were unlawful. There is no suggestion that the acts of a Pakka 
Adatia as such are unlawful ; on the contrary, Pakki Adat dealings 
are well established as a legitimate mode of conducting commercial 
business in the Bombay market. 

No doubt the contract of a Pakka Adatia, as that of anyone else, 
may be by way of wager; but can it be said that the employment 
of the plaintiffs by the defendant was of this description? 

It has not been shown that there was any bargain or understand» 
* ing between the parties, either express or implied, that linseed was 
not to be delivered, nor was it a term, of the employment that the 
plaintiffs should protect the defendant from liability to make delivery. 

It may well be, as suggested in the evidence of Hargopal, that the 
defendant was a speculator, who never intended to give delivery, and 
even that the plaintiffs did not expect him to deliver; but that would 
not convert a contract, otherwise innocent, into a wager. Speculation 
does not necessarily involve a contract by way of wager, and to 
constitute such a contract a common intention to wager is essential. 

No such intention has been proved. 
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Under the sales to the thirty-nine buyers it was the right of each 
buyer to call for delivery, but as the plaintiffs had carried through 
the transaction as Pakka Adatias of the defendant the rise or fall 
of the market was, a matter of no concern to them, exfept so far as 
it might enhance the risk of recovering complete indemnity from 
their employer. Their right was to their commission and to an 
indemnity against loss as incidents of their employment. | 

The mere fact that as to the greater part of the linseed there. 
Was no delivery, but an. adjüstment of claims cannot alone vitiate 
the transactions. ` 

The learned Judges in appeal were evidently impressed by the 
statement ascribed to the plaintiffs’ munim that thé delivery of 300 
tons was made for the purpose of Court proceedings and by the 
clause in the contracts forbidding delivery to Messrs. Narandas 
Rajaram and Co. Their Lordships, however, attribute no import- 
tance to either of these matters. Even if the munim's statement be . 
regarded as proved—a point on which their Lordships are, in the 
circumstances, far from satisfied—it would mean no more than that 
the plaintiffs fancied an actual delivery would tend to allay such 
doubts as the Court might otherwise have as to the reality of the 
transactions. But this was in no sense inconsistent with this reality. 
At the same time the clauses forbidding delivery to Messrs. Naran- 
das Rajaram clearly cannot be regarded as throwing any doubt on 
the transactions. No such suggestion seems to have been made 
at the trial in the Court of first instance, and it does not appear 
to their Lordships to be reasonably susceptible of the significance 
ascribed to it. 

Their Lordships therefore hold there was no ground for setting 
aside fhe decree of the Court of бгзі ійМапсе, and they will there- 
fore humbly advise His Majesty to lestore it and to reverse the 
decree of the High Court on appeal, ordering instead of it that the- 


| appeal to it be dismissed with costs. As the defendant Burjorji has 


died during the pendency of the appeal, and the present respon- 
dent has been appointed at the instance ofthe appellants to represent 
him ‘for the purpose of this appeal alone, there will be no order as 
to the costs of this appeal. 


Askurst, Morris Crisp & Со ;— Solicitors for the Appellant. 
Respondent did not appear. | 
Je м. Р, Appeal allowed. 
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PRESENT :—Zord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins. 
* ANANT RAM AND OTHERS 
v. 


THE COLLECTOR OF ETAH AND OTHERS. 


[Ох APPEAL FROM THE HicH Court OF JUDICATURE FOR THE 
NORTH-WESTERN Provinces, ALLAHABAD. | 


Hindu Law —Mitakshara—Mo tgage of joint property by а manager who is mot 


the father— Burden of proving necessity-Whether a mortgage of joint pro- 

дечу without mdtessity binds mortgagor's own share. 

The mortgage of joint estate made by the manager of a joint family governed 
by Mitakshara, who is not the father of the other members, can only be Justified 
so far as it is wanted for the joint family purposes. If the necessity cannot be 
established by direct evidence, it may be assumed, if it can be shown that reason- 
able care was taken to ascertain if such circumstances existed and the transferee 
acted in good faith. In either case the burden of proof is on the person who 
claims the benefit of the mortgage. 


If the mortgage debt was not incurred for necessity, not even? the mortgagor's " 
й 


own interest can be sold in enforcement of such a mortgage: Narain Prasad 
v, Sarnam Sing. (1*, followed, 

When the mortgage is for a larger amount than the necessity warrants, it will 
only be upheld to the extent to which necessity has been proved. 

A zemindar, manager of a Mitakshara joint family, mortgaged their joint 
villages for Rs. 3,000 to pay Government revenue. The lender suing on the 
mortgage, other members of the joint family contested the validity of the mort- 
gage. It was proved that Rs, 1,698 odd were actually paid as revenue of ten 
of the villages out of the money lent, but no evidence was given as to the disposal 
of the balance : 

Held, that the "mortgage was enforceable to the extent of Rs. 1,698 only 
against the joint villages : and that as regards the balance, not even the mort- 
gagor's own share in these villages was bound. 

£x-parte appeal from a judgment and decree of the Allahabad 
High Court, dated 11th May, 31911, which varied a decree of the 
Subordinate Judge of Aligarh, dated the 13th May, 1909. Raja 
Sheoraj Singh and Maharaj Singh two brothers were members of 
a Mitakshara joint family. The manager Sheoraj Singh executed 
a mortgage in favour of the -ancestor of the plaintiffs-appellants, 
having borrowed Rs. 3,000 “in order to. pay the Government 
revenue." The plaintiffs sued to recover the debt. The defence 
of one of the defendants who was a fransferee of some of the 
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mortgaged properties was that there was no legal necessity for con- 
tracting the debt and that in any case the share of Maharaj Singh 
who was a minor at the time of the execution of the mortgage was 
not liable. The Subordinate Judge found for the plaintiffs and 
made a decree awarding the principal with yearly rests instead of 
six monthly rests. The contesting defendant (now represented by 
the Collector of Etah) appealed to the High Court which held that 
legal necessity was proved to the extent of Rs. 1,698 odd and made 
a decree accordingly for that amount with six monthly rests. The 
High Court was of opinion that questions of law of general import- 
ance arose in the appeal and therefore certified that the case was 
a fit one for appeal to His Majesty in Council. Tke said questions 
are set out in their Lordships’ judgment. | 

B. Dube, for the Appellants conceded that the questions of 
law raised before the High Court had been recently decided by the 
Board against the appellant’s contention: Reference was made to 
Saku Ram Chunder v. Bhupnargyan (т); Narayan Prasad у. Sarnan 
Singh (2); Banga Chandra Dhur Biswas v, Jagat Kishore 
Chowdhuri (3). 


On the merits it was submitted that the Subordinate Judge was 
right in holding that the whole of the mortgage-debt was borrowed 
for the payment of revenue. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 


Lord Buckmaster :—The question raised in this appeal is as 
to the rights of certain mortgagees under and in respect of a mort- 
gage which was dated the 4th September, 1894. "That mortgage 
was executed by one Raja Sheoraj Singh, the manager of certain 
joint property held by himself and his brother, Maharaj Singh, and 
governed by the Mitaksharalaw. The mortgage was for the sum 
of 3,000 rupees, with interest at the rate of 1 rupee a annas per cent. 
per month, with compound interest and half-yearly rests. The 


. mortgage affects three villages, and on the face of it there is a recital 


that the money was lent in order that the mortgagor might pay the 
Government revenue. The original mortgagee is dead, and his 
representatives instituted the proceedings out of which this appeal 
has arisen for the purpose of enforcing their rights under the mort- 
gage deed. А considerable number of defences were raised by the 
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different parties who were made defendants to those proceedings, 

` but for the purpose of the present appeal only one of those defences 
needs consideration. That defence is this: that the property that 
was mortgagede being joint property, a mortgage could only be 
operative to the extent to which the morgage-money was needed 
for the necessities of the joint estate. The learned Judge before 
whom the case was heard allowed the whole of the original mortgage 
debt to stand, but reduced the rate of interest. The High Court, 
to whom an appeal was brought, has allowed the mortgage for part 
only of the original sum, namely, for the sum of 1,698 rupees 5 
annas, and has restored the full rights of interest which the mort- 
gagee possessed ander the deed on that sum. 

‘The appeal from that judgment bas been brought under an older 
made by the High Court, who thought that the appeal gave rise'to 
two questions of importance, the first being: “Whether the burden 
lies upon a mortgagee who takes a mortgage from the manager of a 
joint Hindu family governed by the Mitakshara law to prove that 
the debt was incurred for family necessity”; and the second: 
"Whether, if the debt was not so incurred, the interest of the 
manager of the family, that is, of the mortgagor, in the mortgaged 
property could be sold in enforcement of the mortgage.” It is to be 
observed that the grounds upon which the appeal was permitted 
do not include the question of considering whether, in point of fact, 
more than the amount allowed by the High Court had in fact been 
raised by way of necessity; but this point has been argued and 
considered by their Lordships. 

As to the first of these two questions their Lordships entertain 
no doubt. The mortgage of joint estate made by the manager of 
the property, who is not the father of the other members of the joint 
family, can only be justified so far as it is wanted for the joint family 
purposes, If the necessity cannot be established by direct evidence 


it may be assumed if it can be shown that reasonable care was taken . 


to ascertain if such circumstances existed and the transferee acted in 
good faith (see 38, Transfer of Property Act). In either case the 
burden of proof lies on the person who claims the benefit of the 
mortgage. There is no difference between the burden of proof 
when it is desired to support a mortgage made by a manager of a 
joint estate and that which is required to support the mortgage 
made, for example, by a widow who has only a similar limited 
power of disposition. In the case of Banga Chandra Dhur Biswas 
v. Jagat Kishore Chowdhuri (1), following previous decisions to the 
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saine effect, it was stated in perfectly clear and unambiguous terms 
that the burden of proving that such dispositions were lawful rests 

upon the persons who seek to claim benefits under them. The 

question, therefore, which the High Court thought nteded consider- 

ation, so far as the burden of proof is concerned, must be decided 

against the appellants. 

As to the second point, that question, so far as it covers mort- 
gages in the same province as the province from which this appeal 
has been brought, has also been decided since the judgment of the 
High Court, adverse to the appellants’ contention in a case to which 
their Lordships’ attention was called—JVarain Prasad v. Sarnam 
Singh (1). | 

There remains only the point as to whether in this case the 
High Court were right in thinking that the mortgagee had only 
discharged the burden thrown upon him of proving necessity for the 
deed to the limited extent of the 1,698 rupees. Now the facts with 
tegard to that matter are these: There were three villages that were 
the subject of the mortgage. The statementin the deed was that 
the money was needed to pay the Government revenue. What 

ayments were made in respect of that revenue could easily be 
established by calling the proper witnesses, and, indeed, one such 
witness was called for the purpose of proving payments in respect 
of two of the villages, and he showed payments to the amount for 
which the High Court has allowed -the mortgage to stand, The 
mortgagee cannot allege that the witnesses who could prove the 
necessity, on the existence of which his security depends, are in- 
_accessible, or cannot now be obtained through lapse of time or for 
other good reason. The proof could have been and ought to have 
been laid before the Court by the appellants, on whom the burden 
rests. That burden they have failed to discharge, and in their 
Lordships’ opinion the High Court was perfectly right in deciding 
that the security stood to the limited extent only of the necessity 
proved. They will therefore humbly advise His Majesty that this 
appeal should be dismissed. 

Barrow, Rogers and Nevill—Bolicitors for the Appellants. 

The Respondents did not appear. 

J М. В. Appeal dismissed, 
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PRESENT :— Zord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins. 


* C. САМАРАТНУ MUDALIAR 
v. ‘ 
N. KRISHNAMACHARIAR AND OTHERS. 
[Ox APPEAL FROM THE HicH COURT OF JUDICATURE AT MADRAS.] 


Mortgage suit for sale— Decree defective under the Transfer of Property Att, 
(ТР of 1882) S. 89— Sale in execution of such а decree—Confirmation of sale— 
Mortgagor’s right to redeem-—Subtequent suit to redeem against the anction- 
purckaser—Practjce—Code of СТЛ? Procedure, (Act XIV of 1582), section 244. 
In a mortgage suit for sale of the mortgaged property the decree made did 

not comply with the provisions of the Transfer of Property Act, section 88, for no 

day was fixed by the Court on which payment might be made within six months 
from the date of declaring in Court-the amount due. In execution of the decree 
the mortgaged properties were attached, sold aud purchased with the permission 
ofthe Court by the mortgagee-decrea-holder, and the sale was duly confirmed. 

The mortgagor subsequently brought the present suit to redeem the mortgage : 
Held, that the decree was intended to be made in compliance with the Act, 

and, whether or not its provisions were complied with, the property and all 

right, title and Interest of the defendant were in fact sold in execution of а 

decree of a Court which had jurisdiction to entertain the snit in which the 

decree was made and that detree was not appealed, and that the mortgagor- 
plaintiff was barred from a right to redeem. 

Held, also, that the question now raised could have been raised before the sale 
was confirmed, and, if so raised, would have been determined by the Court ex- 
ecuting the decree, and that the present suit was barred by section 244 of the 
Code of Civil Procedure, 1882: Prosunno Kumar Sanyal v, Кай Das Sanyal (1) 
followed. 

Appeal from a judgment and decree of the Madras High Court 
(Miller and Tyabji, JJ.), dated 17th February, 1914, affirming a 
judgment and decree of the District Judge of North Arcot, dated 
the gth February, хохо: One Kumaraswami Mudaliar, a Hindu 
governed by the Mitakshara law, executed three mortgages of ances- 
tral property: (x) in 1876 in favour of Varadappa, (2) in 1:879 in 
favour of a vakil named Vijayaraghavachariar and,(3) on the roth 
May, 1881 in favour of Narasingha. Subsequently two sons were 
born to the mortgagor, namely the plaintiff appellant and his brother 
since deceased, in 1881 and 1882 respectively. The first and third 
mortgages were assigned to the said vakil; subsequently the vakil 
sued on the third mortgage for sale of the mortgaged property, and 
made the father and his two sons defendants. At the trial the 

(1) (1892) L, R. 19 1. A. 1663 I. І. К. 19 Calc, 683, 


e ' 
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father objected that he was not the guardian of his two sons but 


‚ the Judge overruled the objection and made a decree, dated rsth 


April, 1886 for sale of the mortgaged property. On the 16th August 
1886, the decree-holder applied for execution by attachment and 
sale of the mortgaged property. On the 28th September, 1886, 

Govindaraju, an uncle of the minors, applied to be appointed 
guardian of the minors and for an order setting aside the decree, 
dated 15th April, 1886, on the ground that the minors were not- 
represented. The Court granted the application and ordered a new 
trial. But Govindaraju did not file any written statement'and the 
case was heard ex parte and the Court made a decree, dated 15 
November, 1886, against the defendants for sale Of the mortgaged 
property. On further proceedings under the said application of 
the 16th August, 1886, the properties were subsequently sold in 
execution and were purchased by the decree-holder with the leave 
of the Court. The plaintiffs father died in 1894 and in 1904 the- 


` plaintiff obtained the release of his brothers rights and instituted 


the presentsuitin 1907 to redeem all the three mortgages insuit. The 
trial Judge held that the plaintiff was properly represented and was 
bound by the decree and by the execution proceedings and that the 
suit was barred by section 244 of the Code of Civil Procedure, 
1882, Miller, J. held that the plaintiff was duly represented in the 
execution proceedings and that the sale was binding on the plaintiff, 
and Tyabji, J. took the same view. Hence this appeal. 

Sir W. Garth for the Appellant submitted that the sale had 
really taken place in execution of the decree, dated 15th April, 
1886. Attachment was made under an application, dated 14th 
August, 1886, and in the subsequent proceedings which resulted in 
the sale the minors were described as under the protection of their 
father. The sons were not properly represented on the record and 
the sale was therefore not binding on the plaintiff. Reliance was 
placed on the following:—KAiarajmal v. Daim (т); Musammat 
Rashi-un-nisa v. Mukhammad Ismail Khan (2). In апу case the right 
to redeem had not been extinguished by the sale because the necessary 
decree for the sale and an order absolute for sale were not made 
by the Court as required by the provisions of the Transfer of Pro- 
perty Act, sections 58, 68, 85, 86, 88, 89. Theré is no authority for 
the proposition that even though the provisions of that Act are not 
complied with, the right to redeem is lost bya sale under such a 
decree as in this case. The legislature has provided that the 

(1) (1904) L. R. 32 I, А, 23 (33) 1 І. L, К. 32 Cale, 296 3 1 C. І, J. 584, 
(2) (1909) І. R. 361. А. 168 5 I. Le К. 31 All, 5725 10 С, І. J. 318. 


XXVII.] PRIVY COUNCIL. 


mortgagor's right to redeem is not lost unless certain steps are taken 
under that Act. Reference was made to :—Mallikarjunadu v: 
Lingamurtt (39. 


Sir Erle Richards, К. C. and Brown for the Mortgagee (Res- 
pondent):—A sale of ancestral property in execution of a decree 
conveying the right, title and interest of the father of a joint family 
is binding on the sons: Sripat Singh v. Tagore (2). The minors 
were properly represented and the second decree of the r5th Novem- 
ber, was substituted for the first decree on the 15th April. The 
altachment and sale really took place under the second decree. 
Govindaraju wds fully aware of the pending sale. In any case the 
plaintiff was a party to the retrial of the suit, and is bound by the 
decree and the execution proceedings therein. A separate suit is 
barred by section 244 of the Code of Civil Procedure, 1882: 
Prosunno Coomar v. Kali Das (3), is conclusive on the point. The 
questions now raised could and ought to have been raised before the 
sale was confirmed under that section. 

Sir W. Garth in reply:—The sale really took place under an 
attachment made under the first decree... In order to see what was 
sold at a judicial sale the Court must look at the proceedings which 
culminated in the sale: Zhakur Barmha v. Jibanram (4). 


Section 244 of the Code has no application because the minors 
were not parties to the execution proceedings and were not properly 
represented therein. i 


The judgment of their Lordships was delivered by 


Sir John Edge.—This is an appeal from a decree of the High 
Court at Madras, dated the 17th February, 1914, which affirmed a 
decree, dated the 9th February, 1910, of the District Judge of North 
Arcot, by which the suit was dismissed. The plaintiff is the 
appellant. 


The suit was brought in the Court of the District Judge of North 
Arcot on the 16th November, 1907, to redeem three mortgages dated 
respectively the rath December, 1876; the yth January, 1879; and 
the 10th May, 188r. The mortgages were of ancestral property, 
and were made by the father of the plaintiff before the plaintiff or 
his brother, since deceased, were born. The mortgage of the 7th 
January, 1879, was in favour of N. Vijayaragavachariar, a vakil, to 

(1) (1902) I, L. R, 25 Mad. 244. £ 

42) (1916) L, R^ 44 I. A. т; 25 C. L, J. 220, 

(3) (1892) І. R. ag I. А. 166 ; I. L, R, 19 Calc. 683. 

(4) (1913) L^ К. 41 I. A. 38 (43) ; I L. R. 41 Calc, 590 ; 19 C, La J. 161. 


December, r4. 


— 


Sir Jokn Edge, 
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whom their Lordships will refer as the vakil. The mortgages of the 
r2th December, 1876, aud the roth May, 1881, vested by assign- 
ment in the vakil. The plaintiff in this suit was born in September 
1881 ; his brother was born іп May 1882, * 

On the 19th March, 1886, the vakil brought in the District Court 
of North Arcot, a suit for sale оп the mortgage of the roth -May, 
1881, against the plaintiff's father, the plaintiff, aged 4 years, and his 
brother, aged 3 years, the brothers being described as "maintained 
by the first defendant,” who was their father. The suit was entered 
on the files of the Court as original suit No. 5 of 1886. Their 
father, who bad not been appointed as their guardian for the suit, 
objected that he was not tbeir guardian, but the" District Judge 
overruled the objection, and on the 15tli Apnl, 1886, made a decree 
in the following terms :— 

*Tt is ordered that plaintiff do recover 10,891 rupees, together 
with further interest at 6 per cent. per annum from date of plaint to 
date of payment and costs, to be recovered from the first defendant 
personally, and by sale of the mortgaged property." 

‘That decree was doubtless intended to be in compliance with 
the provisions of “The ‘Transfer of Property Act, 1882," but it did 
not comply with those provisions. : 

On the 16th August, 1886, the vakil presented to the District 
Court his petition, under section 230 of the Code of Civil. Proce- 
dure, 1882, for execution of tre decree of the 15th April, 1886. 
‘The petition was entered on the files of the Court as “Execution 
Petition No. 57 of 1886 in O,S, (original suit) No. 5 of 1886," and 
by it the petitioner prayed “that the amount may be recovered with 
further costs, together with turther interest, by the attachment and 
sale of immovable property set out in the schedule herewith filed." 
In that petition the present plaintiff and his brother were described 
as minors, defendants "by their guardian the first defendant" іп 
the schedule the уак] disclosed the fact that there existed the mort- 
gages ot the rath December, 1876, and the 7th January, 1879. On 
the 18th August, 1886, the warrant of attachment was issued, and on 
the 13th September, 1880, a notice of sale was issued. 

On the 28th September, 1886, one Govindaraju Mudali, who 
was a maternal uncle of the present plainuíf and hus brother, applied 
to the District Court to be appointed their guardian and to bave 
the decree of the 15th April, 1886, set aside, on the ground that 
their father was not their proper guardian. Govindaraju Mudali 
apparently contended in support of his application that the debt in 
respect of which the mortgage of the тош Маў, 1881, had been 
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given was not one which the minors or the properties were liable to P. C. 
discharge. On the roth November, 1886, the District Judge held 1917. 
that the appointment of the father as guardian had been illegal, and Ganapathy 
in his place ‘appointed Govindaraju-Mudali as guardian of the s 

: i А ; Krishnama- 
minors, and set aside the decree of the 15th April, 1886, as against chariar ] 
them, Govindaraju was ordered to put in a written statement оп (с, John Edge. 
the rsth November, 1886, on behalf of the minors, but he failed to — 
do so and did not appear. On the 15th November, 1884, the 
District Judge made a decree that the plaintiff (the vakil) "do 
recover 10,891 rupees, together with further interest at 6 per cent. 
per annum from date of plaint to date of payment, and costs, to be 
recovered front the first defendant personally and by sale of the 
mortgaged property." That decree did not comply with tbe provi- 
sions of “The Transfer of Property Act, 1882," but it was not - 
appealed and it became final. It was dbviously intended to be in 
supe session of the decree of the rsth April, 1886, and must be 
regarded as having superseded that decree. 

On the 24th January, 1887, the Court of the District Judge 
caused a proclamation of the intended sale to be made under section 
287 of the Code of Civil Procedure, 1882. The proclamation is 
described cn the face of it as in original suit No. 5 of 1886, appli- 
cation No. 57 of 1886, and proclaimed that—“Whereas the immov- 
able property mentioned in the list attached hereto and belonging 
to the said defendants (the father and his two ‘sons) has been x 
attached upon a petition being presented for execution of the decree 
passed in the above suit. Take notice that if the amounts specified 
below be not paid into this Court, or if no other steps be taken to 
satisfy the decree, the said property shall be sold in public auction 
in this Court on the 19th September, 1887, and that in that sale the 

' right, title, and interest possessed by the above defendants alone 
in respect of that property shall be sold.” | 

So far as appears from the documents in the record, the only 
attachment which had issued was that of the 18th August, 1886. 

It appears that Govindaraju Mudali, as the guardian of the 
minors, had appealed to the High Court at Madras from some order 
which the District Judge had made on the zoth December, 1886, 
in original suit No. 5 of 1886. What the order appealed from was 
does not appear, nor is there anything in the record which suggests 
what the nature of the order was. However, that appeal not having 
been disposed of, Govindaraju Mudali, at some time between the 
24th January, 1887, and the and March, 1887, applied to the High 

' Court for an order to stay the sale of the property attached in 
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execution of the decree of the District Court of North Arcot in 
Original Suit No 5 of 1886. That application was dismissed by the 
High Court on the rst August, 1887. 


On the 28th February, 1887, the District Court magle an order 
permitting the vakil to bid at the sale. On the rgth September, 
1887, the immovable properties in question were sold, subject to 
incumbrances, by public auction, and the vakil became the 
purchaser. 


The sale was confirmed by the District Judge on the 13th De- 
cember, 1887, and he, on the rst February, 1888, gave the sale 
certificate under his hand and the seal of the Court. The vakil 
died before this present suit ; the first respondent is Bis son. The 
other respondents are purchasers from the vakil, The father of the 
present plaintiff died in May, 1894. The plaintiffs brother died 
in September, rgo4. The present plaintiff, his brother and their 
father, had constituted a Hindu joint family. 


On behalf of the appellant here it was contended that the sale 
took place in execution of the decree of the тїї April, 1886, and 
not in execution of the decree of the rsth November, 1886, and that 
under such circumstances only the right, title, and interest of the 
father were sold. That contention is based on the fact that the 
attachment of the 16th August, 1886, was made under the decree 
of the 15 April, 1886. The sale must have been under the decree 
of the rsth November, 1886. No one was or could have been 
misled as to the decree under which the sale was taking place. The 
proclamation of sale of the 24th January, 1887, was made subse- 
quent to the decree for sale of the 15th November, 1886, and must 
have been made consequent on that decree, with the knowledge of 
all parties and without challenge, and that proclamation shows that 
what was to be sold by auction was the right, title, and interest 
in the property of the defendants to the suit of the 19th March, 
1886, and the certificate of sale shows that the right, title, “and in- 
terest in the property of the defendants to that suit were sold to the 
vakil. The present plaintiff and his brother were defendants to that 
suit, under the guardianship of Govindaraju Mudali, at the time 
when the decree of the 15th Noyember, 1886, was made and at the 
time when the sale took place, and thence until the sale was confirm- 
ed and the certificate of sale was made. 


It has also been contended on behalf on the appellant here that 


` as the provisions of “The Transfer of Property Act, 1882," were not 


complied with in the suit for sale of the roth “March, 1886, and gg 
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no day was fixed by the Court on which payment might be made 
within six months from the date of declaring in Court the amount 
due, the defendants to the suit of the xgth March, 1886, were not 
debarred from а right to redeem. It appers to their Lordships that 
the answer to that contention is that whether or not the provi- 
sions of “The Transfer of Property Act, 1882,” were complied with, 
the property and all right, title, and interest of those defendants in 
it were in fact sold to the vakil in execution of a decree of a Court 
which had jurisdiction to entertain the suit in which the decree was 
made, and that decree was not appealed. 

By section 244 of the Code of Civil Procedure, 1882, it was 
enacted that :— • 

“244. The following questions shall be determined by order of 
the Court executing a decree and not by a separate suit (namely) :— 

"(cl Any other question arising between the parties to the suit 
in which the decree was passed, or their representatives, and re- 
lating to the execution, discharge, or satisfaction of the decree, or to 
the stay of execution thereof." wow 


This Board decided in Prosunno Cooma» - Sanyal and another v. 
Kali Das Sanyal and others (1), that section 244 had been rightly 
held in India to apply in a case jn which the question raised con- 
cerned the auction-purchaser at an auction sale as well as the parties 
to the suit. In this case the vakil was the auction-purchaser and 
was also a party to the suit. The questions raised in the present 
suit could have: been raised before the sale was confirmed, and, if 
so raised, would have been determined: by the Court which was 
executing the decree of the rsth November, 1886. 


Their Lordships will humbly advise His Majesty that this appeal 


fails, and should be dismissed. | 

The appellant must pay the costs of this appeal. 

Douglas Grant :—Solicitor for the Appellant, 

Chapman Walker and Shephard :—Solicitors for the Res- 
pondents. 


м... Я Appeal dismissed. 
(1) 11892) L. К, 19 I. А, 166. 


Sir John Edge, 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Walmsley. . 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. 


GANGADHAR NANDA.* 

Limitation—Bengal Tenancy Act (VI of 1585), Sec. rog A, suit under— 
Period, extension of —Limitation Act (IX of 1908), Sec 15 '2)—Bengal 
Tenancy Act (VITT of 1835), Sees 184, 185, 

Section т, sub-section (2° of the limitation Act, does rot extend the period 
of six months mentioned in s-etion 104H sub-section (2) of the Bengal Tenancy 
Act. 

Section 16 sub-section (2) of the Limitation Act, which is made applicable 
to suits, appeals and applications mentioned in the third schedule annexed to the 
Bengal Tenancy Act, by virtue of section 185, sub-section (2) does not apply to 
suits instituted under section 104II of the В ngal Tenancy Act, which are not 
mentioned in the third schedule: FRadhasyams ү. Dinobund&oo (1) referred to : 
Dropadi v. Hira Lal (2) distinguished, 

Appeal by the Defendant. 
Suit for declaration under section 104H of the Bengal Tenancy 

Act. Р 

The material facts and arguments appear from the judgment. 

Babu Ram Charan Mitra for the Appellant. 


Mr В Chakrabarti, Babus Sib Chunder Palit, Kshirod Narayan 


' Bhuiya and Dhirendra Krishna Roy for the Respondent 


- C. А. V. 
The judgment of the Court was delivered by 


Mookerjec. J.—This is an appeal by the Secretary of State for 
India in Council against a decree in a suit instituted by the res- 
pondent on the r6th May, 1910, under section то4Н of the Bengal 
Tenancy Act. The lands in suit are comprised in three villages— - 
Dakhin Baraj Uttar Dighe and Dhai Kukusria. The settlement 
roll, to which exception was taken by the plaintiff, was published, 
in the case of the first village, on the and June, 19to, and in the case 
ofthe other two villages, on the туё June, roro. As regards the 

* Appeal from the Original Decree No. 405 of 1914, against the decision of 
Babu Achinta Nath Mitra, Subordinate Judge of Midnapur, dated the 26th 
March, 1913. 

(1) (1913) 18 С. L. J. 533 1 18 C. W. N. 31. 

(2) (1912) I. L. К. 34 All, 496 ; t0 ALL, J. 3. е 


Vou. X&vir] nick court. 


claim in respect of the first village, objection is taken that the suit 
is barred under sub-section (2) of section 1о4Н which provides 
that a suit under sub-section (1) must be instituted within 6 months 
of the date of the certificate of final publication of the record-of- 
rights. Tunis objection does not apply to the second and third 
village., and for the reasons assigned in our judgment in Secretary of 
State v. Digambar Nanda (1). [Appeal from original decree, No. 252 
«of 1913] the case must be remitted to the Subordinate Jugde for 
investigation, whether the plaintiff is an occupancy raiyat or a non- 
"Occupancy raijat in respect of the lands comprised in these two 
villages and for ascertainment of fair and equitable rent payable in 
respect thereof. *lu respect of the lands of the village Dakhin Baraj, 
ho vever, the question of limitation requires careful consideration. 
The record-of-right was finally published on the 2nd June, xgro. 
The suit nas instituted on the 1st December, тото, after the expiry 
of the period of six months prescribed by section то4Н. sub-sec- 
tion (2). ‘The plaintiff claims the; benefit of section 15 sub-section (а) 
of the Indian Limitation Act which provides that in computing the 
period of limitation prescribed for any suit of which notice has 
been given in accordance with the requirements of any enact- 
ment for the time being in force the period of such notice 
shall be excluded, In the case before us, the plaintiff served a 
notice as required by section 8o of the Code of 1908 which provides 
that no suit shall be instituted against the Secretary of State for 
India in Council until after the expiration of two months next after 
notice in writing has been delivered or left at the office of a Secretary 
to the Local Government or the Collector of the District Conse- 
quently if section 1 5 sub-section (2) of the Indian Limitation Act 
is held applicable to the case before us, it ıs plain that the suit 
is not open to objection on the ground of limitation. Now the term 
"prescribed" as used in sub-section (2) of section 15, read with 
section 3 obviously means "prescribed by the first schedule to the 
Indian Limitation Act”; consequently, this provision cannot, by its 
own force, extend the period of six months mentioned in section 
го4Н. sub-section (2) of the Bengal Tenancy Act ‘The plaintiff 
respondent bas thus been forced to argue that section 29 of the 
Indian Limitation Act and sections 184 and 185 of the Bengal 
Tenancy Act make section 15'sub-section (2) of the Indian Lumita- 
tion Act applicable to suits under section 104 H of the Bengal 
Tenancy Act. In our opinion there is no force in this contention, 
Section 29 (1) (b) provides that nothing in the Indian Limitation 


(1) (1917) 27 C. 1°]. 334. 
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Act shall affect or alter any period of limitation specially prescribed 
for any suit appeal or application by any special law or local law now 
or hereinafter in force in British India. Section 184 of the Bengal 
Tenancy Act provides that the suits, appeals and applications 
spec.fied in the third schedule annexed to the Act shall be instituted 
within the time prescribed in that schedule for them respectively, 
and every such suit or appeal instituted or application made after 
the period of limitation so prescribed shall be dismissed, although” 
limitation has not been pleaded. Section 185, sub-section (1) then 
lays down that sections 7, 8 andg of the Indian Limitation Act 
1877, shall not apply to suits or applications mentioned in section 
184. Section 185 sub-section (2) next provides that: subject to 
the provisions of Chapter XVI of the Bengal Tenancy Act, 
the provisions of the Indian Limitation Act, 1877, sball apply 
to all suits, appeals and applications mentioned in section 184 ; 
that is, suits, appeals, and applications specified in the third 
schedule. It is plain beyond reasonable controversy that sec- 
tion r5 (2) of the Indian Limitation Act, which is made 
applicable to suits, appeals and applications mentioned in the third 
Schedule annexed to the Bengal Tenancy Act, by virtue of section 
185 sub-section (2), cannot possibly apply to suits instituted under 
section 104 H' which are not mentioned in the third schedule. This 
view is supported by the decision in AadAasyam v. Dinobundhoo (1), 
where it was ruled that section 18 of the Indian Limitation Act does 
not apply to an application under section 174, Bengal Tenancy ` Act, 
Much stress, however, has been laid on the decision of a Full Bench 
of the Allahabad High Court in Dropadi v. Hira Lal (2) where a 
question arose as to the applicability of the provisions of the Indian 
Limitation Act to proceedings in insolvency. That case is clearly 
distinguishable; but it may be observed that the decision has not 
always been regarded with favour: Thakur Prasad v. Panno Lal (3); 
Munguluri v. Singumahanti (4) ; Abu Backer Sahib v. Secretary, of 
State for India (5). There is also no analogy between the case 


‘before us and the decisions in S&azvo? Dass Mondal v. Juggessur Rov 


Chowdhry (6); Dulkin Mathura Das v. Bansidhar Singh (7) ; and 


(1) (1913) 18 C. L. J. 5335; 18 C. W. №. з," 

(2) (1912) L L. R, 34 АП, 496 у 10 A. Li J. 3. 

(3) (1913) I. L. К, 35 All. 410 ; 11 A, L, J. боз. 

(4) (1915) 18,M. L. T. 200, 

(5) (1909) I. L. R. 34 Mad. 5051 20 М, L. J. 283. 
(6) (1899) I. І, К. 26 Calc. 564 ; 3 C. W. N, 464, 
(7) (1911) 16 C. W, М, 904. Е 
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Srinivasa Ayyangar v. Secretary of State (1). A question of the descrip- Civi. 
tion now before us must be determined by a reference to the terms 1917. 
bd 


of the special statute, and оп а plain reading of the provisions of gẹ of State 
section 185, Вега! Temency Act, taken along with section rs sub- ‘for India in Council. 
section (2) of the Indian Limitation Act, we feel no doubt whatever Gangadhar, 
that section 15(2) cannot possibly be applied to &xtend the period — 

of six months provided for the institution. of suits under section миме; ^ 
104H of the Bengal Tenancy Act. In our opinion, the suit is 
barred by limitation in respect of the lands comprised in village 
Dakhin Buroji. 

The result is that this appeal is allowed and the decree of the 
Subordinate Judge set aside. The suit will stand dismissed in res- 
pect of the lands in village Dakhin Baroji With regard to the 
lands of Utter Deegha and Dhai Kukuria, the decree of this Court 
wil declare that the plaintiff is a raiyat and not a tenure-holder and 
the case will be remitted to the Subordinate Judge to determine 
whether the plaintiff is an occupancy raiyat or a non-occupancy 
raiyat and then to ascertain the amount of fair and equitable rent 
payable by him according to his status. Each party will pay his 
own costs both here and in the Court below up to the present stage. 
The costs after remand will abide the result. . 
А. T. М, Appeal allowed in part: Cases 

remanded as regards part. 
(1) (1912) I. L. R, 38 Mad. 92 ; 24 M. Le J. 41. 





APPELLATE CRIMINAL. 


Before Mr. Justice Richardson and Mr. Justice Beachcroft. ~’ 


^ 


CRIMINAL 
ELAHI BAKSHA KAZI — 
` 1918. 
v. rd 
KING-EMPEROR.* ‘January, 29. 
Evidence, admissibility of —Deposition not read over to witness— Hoidence Act 
(Zaf 1872), Sees. 80, gr—Civil Procedure Code (Act V of 1908) О, 18 
Rr. 5, б. ` Е 
“A provision requiring a deposition to be read over to a witness is'in its nature 
directory and if it were not complied with in a particular case, the deposition 
while it may lose the benefit of section 80 of the Evidence Act, may be proved 
in some other way. 
*Criminal Appeal No, 713 of 1917, against the conviction and sentence 


by 8. E. Stenton Esq., Additional Sessions Judge of Dacca, dated the 26th 
September, 1917. . 


6375 
CRIMINAL. 
1918. 
Sem 
Elahi Baksha 
wv 
King-Emperor. 


January, 29. 
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Emperor т. Mayadeb (1) doubted. 


Zer Bescheroft Г. 1 The object of the provision in Order 18 of rule § of the 
Code of Civil Procedure requiring a deposition to be read over to a witness, is 
to ensure accuracy. " 


Appeal under section 410 of the Code of Criminal Procedure. 


The appellant was charged under section 467 read with section 
109 and section 471 read with section 109 of,the Penal Code. He 
was sentenced for each offence to six years’ rigorous imprisonment, 
the sentences to run concurrently. - 


'The material facts appear fro'n the judgment. 

Babus Dasarathi Sanyal and Upendra Lal Rey {or the Appellant. 
Mr. Monnier for the Crown. 

The judgments of the Court were as follows: 


Richardson, J.—The appellant was tried before the Additional 
Sessions Judge of Dacca and a Jury on charges of abetment of 
forgery and abetment of the use of forged document framed under 
sections 467, and 47r Indian Penal Code, read in each case with 
section 109 of the same Code. The Jury returned a unanimous 
verdict of guilty on both the charges and the learned Sessions Judge 
accepted the verdict and sentenced the appellant for each offence 
to six years’ rigorous imprisonment, directing, however, that the 
sentences should run concurrently. ‘he charges relate to a series 
of seven bonds. The case for the prosecution is that these seven 
bonds were forged by or by the connivance of one Sridam in order 
to take the place of seven genuine bonds. It appears that Sridam 
and his brothers had borrowed money from Nakari Gope, the father 
of Mohim Chandra Gope, the complainant in the present case, Tt is 


. alleged that on the за Aswin, 1316 (September, 1909) Sridam 


executed seven bonds in favour of Nakari on which Nakari’s son 
Mohim, Nakari bimself having in the meantime died, instituted a 
suit on the 15th August, 1913. The suit was against Sridam ‘and 
his brothers. On the 18th November, 1913, the latter filed their 
written statement and with it they filed the bonds which are alleged 
to be forged. The endorsements on the back of those bonds pur- 
porting to show that the bonds were satisfied by payment on-the 
318t Chaitra, 1319 are also said to be forgeries. Mohim’s suit was 
tried by the Munsiff who .found that the bonds produced by Ње 
plaintiff were genuine and that the bonds produced by the defend- 
ants with the endorsements were forged. After that decision 
Mohim preserited an application for leave to prosecute Sridam and 
(1) (1881) L L. К, 6 Calc. 763, . 
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his brothers for forgery and other offences. The learned Munsift 
who tried the suit refused to grant the sanction. Mohim then 
moved the District Judge who, under section 476, Criminal Proce- 
dure Code, dirfcted that Sridam and his brothers should be prose- 
cuted for certain offence including forgery. A motion against that 
order was made to the High Court but the Court refused to enter- 
tain it. Then followed further proceedings the result of which 
was that Sridam and his brothers were tried - for’ forgery and that 
Sridam was convicted of that offence. The order of the District 
fudge under section 476, Criminal Procedure Code, also directed the 
prosecution of the present appellant Elahi Baksha Kazi. The latter 
was tried for perjury and was acjuitted of that offence. He was 
then placed on his trial on the charges of which he has now been 
. convicted. Е 

Тһе learned pleader for thé appellant has contended before us 
that the trial in the Court below is vitiated by the reception of 
evidence which is not admissible under the law. The contention 
relates to the deposition of the appellant in the suit brought by 
Mohim and the point taken is that the formalities required by 


rules 5 and 6 of order 18, Civil Procedure Code, were not observed.- 


Tt is not disputed that the evidence was given on oath. But it is 
said that after the deposition had been written down by the Munsiff 
it was not read over to the witness as rule s requires or at any 
rate that it was not read to the witness in the presence of the Judge. 
Upon that it is argued that the deposition is not legally a deposition 
at all and that the Judge was wrong in allowing it to go to the 
Jury. In support of the contention reference is made to the cases 
of Empress у. Mayadeb Gossami (т) and Kamat Chinathan Chetty 
v. Emperor (2).. ЇЇ as a matter of fact the appellant's deposition 
was not interpreted and read over to him in the prescribed manner, 
the cases cited support the contention advanced, unless the rule 
laid down is to be confined, as it seems to have been in the past, 
to prosecutions for perjury. Our attention, however, has also been 
drawn to the case of Bogra v. Emperor (3), where a different note, 
and as it seems to me, the true note, is struck. The cases of 
Emperor v. Mayadeb Gossami (т) and Kamat Chinathan Chetty v. 
Emperor (2) have been followed in other cases, for instance, Empress 
v. Jogendra Nath Ghose (4). Speaking for myself, however, with 
great respect I am not sure that I clearly understand the principle 
-of.those decisions. Under section. 8o of the Indian Evidence Act 


(1) (1881) I. L. R, 6 Calc. 762. (3) (1904) I. L. К. 28 Mad. 308. 
(3) (1910) L 1. R34 Mad, 141. (4) (1914) I. L. R, 42 Calc, 240. 
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the depositon of a witness taken in accordance with law and pur- 
porting іо be signed by a Judge or Magistrate proves itself. No 
other proof is required than the production of the deposition. I 
should have thought that a provision requiring a debosition to be 
read over to a witness was in its nature directory, and that if it were 
not complied with in a particular case, the deposition while it might 
perhaps lose the benefit of section 8o of-the Evidence Act, might 
still: be proved in same other way. No doubt section от of the 
same Act says that in all cases in which any matter is required by 
law to be reduced to the form of a document, no evidence shall 
be given in proof of such matter except the document itself. But 
even if a deposition comes within that enactment, no question arises 
of proving the contents ofa deposition except by the production 
of the deposition itself: The question is how is the deposition to 
be proved. There is no provision’ in the Code of Civil Procedure 
which expressly precludes a deposition from being received ia 
evidence unless it has been read over to the witness in the presence 
of the Judge. Та the case of a document which requires registration 
butis notregistered, it is inadmissible in evidence not by reason 


.of the provisions of section 9t of the Evidence Act, but 


by reason of the express provisions on the subject contained 
in the Registration Act. As at present advised I can see no reason 
why even in a prosecution for perjury failure to comply with the 
provisions of rules 5 and 6 of order XVIII should render a depo- 
sition entirely inadmissible in evidence, or why, if section 8o cannot 
be called in aid, the deposition should not be proved, for instance, 
by the Judge who took it down, or by the admission of the depo- 
nent. If it сап be proved in some such way, section 9r will have 
no application. But it is not necessary to determine this question. 
in the present case because the learned pleader for the appellant 
has not been able to satisfy me on the record as it stands , that the 
deposition of the appellant was not in fact read over to him aş the 
Code requires. The Munsiff was put in the witness-box for the 
prosecution, The pleader for Sridam’s brother was also examined. 
Neither was asked in cross-examination whether the appellant’s 


deposition was read over to him after it had been recorded by the 


Court. The deposition bears the signature of the Munsiff. It also 
bears the signature in Bengali of the appellant. The presence of the 
appellant’s signature at the end of the deposition certainly supports 
the inference that the document was read over to him. There is no- 
thing in the record to show that this was not done. The signature 
was presumably affixed in token that the deposition had been cor- 
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rectly recorded. No doubt the words which sometimes appear at tha' 


end of a deposition “read over and admitted to be correct” do not 
appear in the present case before the appellant’s signature, But the 
Code does not fequire that those words should be inserted. From 
my experience of the practice of the Courts below I may be 
more disposed to doubt whether the reading over of the deposition 
took place in the presence of the Munsiff. But it still remains that 
there is no suggestion in the evidence that the law was not complied 
with. In my opinion, as the record stands, there іє `по ground for 
the contention that this deposition was not admissible in evidence. 
The point, I may add, was not taken in the Sessions Court. 


As to the substance of the matter, there is no shadow of a sug- 
gestion that the appellant did not say what he is recorded as having 
said. The objection taken to the trial is an entirely technical one, 
and it is conceded that apart from this technical objection, the 
propriety of the appellant's conviction cannot be contested. In view 
of the charge of the learned sessions Judge there appears to be no 
doubt and in fact no dispute that the appellant was the writer of the 
documents which have since been found to be forged documents and 
if his deposition was, as I hold, properly received in evidence, the 
Jury had ample grounds for finding that the part which he took was 
a fraudulent and dishonest part. | 


The learned pleader for the appellant has asked us to use our 
powers under section 428, Criminal Procedure Code, and to examine 
or to direct the examination of the peshkar of the Munsiff’s Court at the 
time when the appellant's deposition was recorded in the civil Suit. 
In support of that application the learned pleader has filed a copy 
of the deposition given by the peshkar in the course of the trial for 
perjury. I have read that deposition and come to the conclusion 
that no useful purpose would be served by directing additional 
evidence to be taken at this late stage. 


In the result, I would affirm the conviction. As regards sentence 
I think that 4 years' rigorous imprisonment would sufficiently meet 
the ends of justice. I would, therefore, reduce the sentence from 
6 years to 4 years rigorous imprisonment under each charge and main- 
tain the order that the sentences are to run concurrently. With this 
"modification, the appeal should be dismissed. 


Beacheroft, J.—I agree. I have always felt doubt as to the 
correctness of the decision in the case of Emperor у, Mayadeb Gos- 
sami (1) and take this opportunity of endorsing the opinion тене 

(т) (1881). L, Re 6 Cale. 753. 
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CRIMINAL, by my learned brother on the point decided in that and other similar 
1918. cases, 
Hlant Baksha Section 91 of the Evidence Act is based on the principle that the 


s. only proper evidence of the contents of a document і? ће document 
King-Empetor.’ itself, And the object of the provision in order 18, rule s, Code of 
Beacheroft, J. Civil Procedure, requiring a deposition to be read over to a witness 
— is to ensure accuracy. I confess I do not see why on principle а 
Court should be precluded from ascertaining what is in a document, 
from the document itself, merely because the contents of the docu- 
ment may not in fact be correct. Failure to take the necessary pre- 
cautions to ensure accuracy may create doubts as to whether the 
record correctly represents what the witness said, buf’ in my opinion 
it cannot affect the admissibility of the document in evidence if the 

making of the documet is otherwise proved. 


ATMs 7 Conviction affirmed: Sentence reduced. 


* 





CRIMINAL REVISION. 
Before Mr. Justice Teunon and Sir Syed Shamsul Huda, Knight, 
Judge. 

RASHU KABIRAJ 


CRIMINAL 
—_ p. Ж 
17. 
БАЦ bu KING-EMPEROR.* 
t d -— Security for goed behavieur—Criminal Procedure Cole (Act V of 1898), Secs. 109 


-— Сй. (а) and (5), 118. 

The petitioner, who was by profession a kabiraj and а dealer іп cocoons was 
found at about midnight in a lane in а town in association with two others who 
had in their possession house-breaking implements. On being discovered he fled: 
and when arrested he remained silent. The explanation subsequently offered 
to the Magistrate of his presence at the time and place in question was found 
to be false : 


Held, that the facts did not bring the petitioner within either of clause. (a) or 
(5) of section 109 of the Code of Criminal Procedure. | 
Per Shamsul Huda, J.: Clause (а) of section 109 of the Code of Criminal 
Procedure refers to a continuous act and does not apply to a case where there is 


< 


* Criminal Revision No. 674 of 1917, against the order of F. W, Robertson, 
Esq, District Magistrate of Murshidabad, dated the 31st May, 1917, affirming 
that of Babn L. B, Das, Sub-divistonal officer of Jangipore, dated the 31st March, 


1917. 
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a momentary effort at concealment to avoid detection or arrest. It does not 
apply to the case of a person brought under arrest. 


Application under section 435 of the Code of Criminal Procedure. 


The petitioner was directed under section 118 read with sec- 
tion 109 of the Code of Criminal Procedure to execute a bond 
for Rs. 500 with three sureties of Rs. 500 each, to be of good 
behaviour for one year or in default to undergo rigorous imprison- 
ment for that period. 


The facts appear from the judgment. 


Babus Manmatha Nath Mukherjee and Charu Chandra Mitra 
for the Petitioner. 
Afr. Camell for the Crown. 


The judgments of the Court were as follows: 


Teuron, J.—In this case the petitioner has been required to 
give security for his good behaviour under the provisions of section 
т18 iead with section 109 of the Criminal Procedure Code. 

‘The facts found are that on the night of the 28th February last, 
the petitioner who is by profession a Kabiraj and a dealer in cocoons 
was found at about midnight in a lane in the town of Raghunath- 
gunge in association with two others who had in their possession 
house-breaking implements, that on being discovered he fled, that 
when arrested he remained silent, and that the explanation subse- 
quently offered to the Magistrate of bis presence at the time and 
place in question is false. 

The Magistrate has therefore held that the petitioner was conceal- 
ing himself with the object presumably of committing the offence 
of house-breaking. 

. In the application we are invited to set aside the order against 
which the Rule is directed oa the ground that the facts found do 
not bring the petitioner within the provisions of either clause (a) 
on which the Magistrate has relied or of clause (b) of section 1c9. 

With regard to clause (a) it is urged that the petitioner's presence 
or residence within the Magistrate’s jurisdiction was well known, 
that there was no attempt to conceal the same, and that the peti- 
tiones attempt to conceal bis presence at a particular spot at a 
particular time (even if it were with the object of assisting in the 
commission of house-breaking) does not bring him within the mis- 
chief of the clause. 

d Similarly with regard to clause (b) it is inei that inasmuch’ as 
his name, residence, description, business and professions are 
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CRIMINAL. known and his possession of means has been found he has given 
1917. ` a satisfactory account of himself, within the meaning of clause (b) 
RS and that it is not necessary that he should be able to give a satis- 
v. factory explanation of what he was doing at a particular place at a 
King-Emperor. articular time. 
Teunen, J. It is further urged that inasmuch as te Magistrate bal mode: 


ed under and relied on clause (a) the order cannot be supported 
in this Court under clause (b) Inasmuch as the petitioner had 
& full opportunity of meeting the facts alleged against him, this last 
contention, we think, cannot be sustained but in view of the con- 
clusion at which we have arrived it need not be discussed at length. 

In support of the two main contentions we havb been referred 
to the case, Sharif Ahmad v. King-Emperor (1), while the Deputy 
Legal Remembrancer appearing for the crown has cited, Satis . 
v. Emperor (2). 

The case last cited was that ofa young man found associating 
with political conspirators in a district in which he was a stranger 
and the decision therefore on the facts of the case is not opposed 

Ж to the view taken in the two cases first mentioned. On the whole 
: i though speaking for myself with some hesitation we have arrived at 
the conclusion that the facts found do not bring the petitioner 
within either clause of section rog of the Code and in further 
support of this view we may refer to the case of Keg v. Bhunja 
(Ratanlal p. 3) decided in Bombay in 1872, and also to the 
provisions of the Calcutta Police Act, section 32. That section 
appears to be based on and largely to reproduce the provisions of 
the Vagrancy Act in respect of suspected persons. It would doubt- 
less cover a case such as the present but the language therein used 
by the Legislature is very different from that used in section 19 
of the Criminal Procedure Code. 

In the result we make this Rule absolute and set aside the order 
complained of. The petitioner will now be set at liberty. 

Shamsul Huda, J.—I would like to add that in-my opinion 
clause (а) of section 109, Criminal Procedure Code, refers to 
а continuous actand does not therefore apply to a caselikethe present 
where there is a momentary effort at concealment to avoid detection . 
or arrest. I also think that the provisions of clause (a) cannot apply 
to the case of a person brought under arrest, as the accused was, 
for it cannot be said of such a person that he is taking precautions to 
conceal his presence, 

A. Т. M, Rule made absolute. 


41) (1911) 8 A. L. J. 1997. (a) (1912)*1, L, R, 39 Calc, 456: 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. 


• Justice Beacheroft. . . 
GADADHAR GHOSE Cre, 
о 917. 

MIDNAPORE ZEMINDARY CO.* dau deco. 


Estoppel—Non-transferable holding—Sale in execution of rent decree— Agpblica- 
tiom fo set aside sale—Civil Procedure Code (Act XIV ef 1882), Sec. 3104— 
Deposit by purchaser at private sal:-— Withdrawal of money by landlord, 

On the 25th April, 1903, the landlord іп execution of a decree for arrears of 
rent against the recorded tenant purchased a non-transferable holding. On the 
25th May, 1913, the second defendant made а deposit under section 310A 
of the Code of Civil Procedure of 1882, witha view to the cancellation of the 
sale, alleging that he had purchased the holding from the admitted tenant on the 
4th September, 1800. The Court directed that the decree-holder auction- 
purchaser be called upon to show cause why the deposit should not be accepted. 
The sale was soon after set aside and on the 29th May, 1903, an application was 
made on behalf of the decree-holder for leave to withdraw the amount in deposit. 
The application was granted and the money was paid out in due course: 

. Held, that the landlord, the decree-holder and auction-purchaser, could not 
be permitted to urge that the sale to the defendant was inoperative. 


Appeal by the Defendant. 

Suit for recovery of possession of land on declaration of title, ' 

'The material facts and arguments appear from the judgment. 

Babus Biraj Mohan Majumdar, Mohini Mohan Chatterjee and 
‘Sures Chunder Das for the Appellant. 

Mr. U. N. Sen Gupta and Babu Probodh Kumar Das for the 
Respondent._ 

The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the first defendant in a August, a}. ` 
suit for recovery of possession of land on declaration of title. The TEC 
case for the plaintiffs is that the disputed land constituted the non- 
transferable holding of Arun Chandra Biswas and Hridoy Nath 
Biswas and that the present defendants are in occupation on allega- 
tion of purchase which has conferred upon them no valid title as 
against the plaintiffs The Court of first instance dismissed the 
suit; on appeal, that decision has been reversed by the Subordinate 


Judge. 


* Appeal from Appellate Decree No. 1693 of 1915, against the decree of 
С. В. Mumford Esq , District Judge of Midnapore, dated the 3rd May, 1915, 
reversing that of Buby Amrita Lal Mookerjce, Munsiff of Midnapore, dated the 
2and August, 1914. * ж 
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The question in controversy between the parties is as to the 
effect of a deposit made by the second defendant under section 
310A of the Code of 1882, which was subsequently withdrawn by 
the plaintiffs. On the 25th April 1903, the landlords, in execution 
of a decree for arrears of rent against the recorded tenant purchased 
this property. On the asth May 1903, the second defendant made 
a deposit under section 310A -of the Code of 1882, with a view to 
the cancellation of the sale. He alleged that he had purchased the 
property from the admitted tenant on the 4th September 1900, and 
that as his immovable property had been sold, he was competent to 
make a deposit under section groA. ‘lhe Court directed that the 
decree-holders auction-purchasers be called upon to show cause why 


` the deposit should not be accepted and the sale set aside. Whether 


notice of this order was or was not served upon the pleader for the 
decree-holders is not clear on the face of the record, but, on the 
following day, the sale was set aside. Three days later, on the 29th 
May 1903, an application was made on behalf of the decree-holders 
for leave to withdraw the amount in deposit. ‘The application was 
granted and the money was paid out in due course. The plaintiffs 
instituted this suit on the roth February 1914, for declaration tbat 
the defendants had not acquired a good title by their purchase of 
the 4th September, rg00, The question thus arises, whether the 
plaintiffs are competent to succeed upon this allegation. The 
appellant has argued that on the principle of the decisions in Thomas 
Barclay v. Syed Hossein Ali (1) and Ahmed Ali v. Roshan Ali (2), 
the plaintiffs cannot possibly succeed. We are of opinion that this 
contention is well-founded and must prevail. 

The second defendant, at the time of the application under sec- 
tion 3'од, asserted his purchase and the conveyance of the 4th 
September 1900, was filed in Court. The decrec-holders auction- 
purchasers were then in a position to challenge his title to make an 
application under section 310A, which can be utilised only by a 
person whose immovable property had been sold. The then appli 
cant alleged that his property had been sold on the 25th April 1903, 
at the instance of the decree-holders ; the latter might and should 
have contended that the application was groundless, that what had 
been sold was not the property of the applicant, that he had not 
acquired a good title therein by his purchase of a non-transferable 
holding, and that the land was the property of the recorded tenant 
when the sale was held. Such objection should have been pressed 
before the sale was actually cancelled, if notice of the deposit was duly 


(1) (7907) 6 C, L, J. бот, (2) (1911) 9 I. С 619, 
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given to the decree-holders. But whether such notice was or was. 
not served, it is plain that the decree-holders became aware of the 
order for cancellation before the 29th May, 1903. Ifan application 
for cancellation „of the sale had not been made under section 310A, 
it would have been incumbent on the Court to confirm the sale in 
due course and to grant a sale-certificate to the decree-holders 
auction-purchasers. When the decree-holders found that a sum of 
money had been deposited under section зтоА by one who asserted 
a title by purchase, they should have made enquiries, and then at 


any rate they would have discovered the conveyance of the 4th : 


September, 19oo. The decree-holders did not adopt this the obvious 
course, but, withdrew the amount deposited in Court. In these 
circumstances, they cannot now be permitted to urge that the sale 
to the defendant was inoperative. 


As a last resort, the respondents have argued that it would have 


been futile for the decree-holders to oppose the application under 
section 310A, because, on the authorities as they then stood, the 
Court would have held that the purchaser of a non-transferable 
' holding was competent to make a deposit under section 310A. No 
authority, however, has been brought to, our notice which would 
have supported such a contention at the time, 

“ІЁ the decree-holders auction-purchasers had taken exceptions 
to the deposit, the sole point for consideration would have been, 
whether or not the person who had made the deposit was a person 
whose immovable property had been sold. 'This question would 
have required decision between the applicant on the one hand and 
the landlords decree-holders on the other hand. If, upon investiga- 
tion, the Court had held that the applicant was a person whose 
immovable property had been sold, the matter would have been set 
at rest as between the parties. If, on the other hand, it was decided 
that the applicant was not a person of that description, the matter 
would equally have endéd at that staze ; the applicants would not 
have parted with their money and the sale to the decree-holders 
would have been confirmed. It would be manifestly unjust to. allow 
the decree-holders now to take up a position directly contradictory 
to what must be assumed to have been their view when they with- 
drew the deposited amount on the agth May, 1903. 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and tbat of the Court of. first instance re- 
stored. This order will carry costs both here and in the Court of 


appeal below. . 
A. Т,,М, Appeal allowed, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 
NOGENDRABALA DASI 
v. 
DEBENDRA NATH МАНІЅН AND OTHERS,* 
Pleader and client—Pleader, purchase by~Judgment-debt, if extinguished, 


While the relation of pleader and client continues, the pleader cannot as 
against his client, acquire absolutcly a beneficial interest in or title to the subject 
matter of the litigation antagonistic to that of his client. 


Where a pleader for the judgment-debtor purchased from the decree-holder 


for Rs. 11,500 a decree for а much larger sum : А 


Held, that the pleader holds the decree assigned to him in trust for his client, 
and, if called upon by his client to do so, 1s bound to assign the decree to him, 
No Court will decree reconveyance except upon equitable- term. The effect of 
the assignment to the pleader is not forthwith to extinguish the judgment-debt 
and to release the judgm :nt-debtor from liability, 


Appeal by the Decree-holder. 
Application for execution of decree. 
The material facts and arguments appear from the judgment. 


Mr. С, К. Das, Babus Biraj Mohan Mojumdar and Mohini 
Mohan Chatterjee for the appellant, 


Babus Brojo Lal Chuckerbutty and Santimoy Mojumdar for the 
respondents. 
" C. А. V. 
The judgment of the Court was delivered by 
Mookerjee, J.—This is an appeal against an order in an exe- 
cution case to the effect that the decree must be considered as 
satisfied and the judgment-debtors fully discharged. The events 
which have led up to this order are not in controversy at this stage. 
On the 19th February 1907, Rani Mrinalini, wife of. Raja Narendra 
Lal Khan of Narajole, obtained a consent decree in a mortgage suit 
against the respondents. There were various proceedings in execu- 
tion which need not be recited for our present purpose. On the 
i5th February 1915, the present appellant Nagendrabala Dasi, 
applied to the execution Court to have her name substituted in the 
place of the decree-holder, on the allegation that she had taken an 
assignment of the decree on the 7th February, 1915. On the 2oth 
February тот5, the original decree-holder intimated to the Court 
* Appeal from Original Order No. 87 of 1916, against the decision of Babu 


Syama Charan Chakrabarti, Subordinate Judge of Midnapur, dated the rith 
March, 1916, ‘ 
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that she had transferred the decree aid had по objection to the 
grant of the application. The judgment-debtors took time to put in 
objections, but as they did not enter appearance on the day fixed, 
the name of the appellant was duly substituted and execution was 
directed to proceed at her instance. Four of the judgment-debtors 
subsequently applied to the Court to reconsider the matter, and 
their application was granted. Thereupon, they lodged an objec- 
tion to the effect that the appellant had not really taken an assign- 
ment of the decree, but that her husband Babu Nabakumar Hazra, 
who was the pleader for the judgment-debtors in the execution case, 
was the purchaser of the decree and had put forward his wife as 
the ostensible transferee. The Subordinate Judge then proceeded 
to-determine the question, whether Nagendrabala Dasi or Babu 
Nabakumar Hazra had taken an assignment of the decree and came 
to the conclusion that the pleader had purchased the decree with 
his own money. The Subordinate Judge also found that the assign- 
ment had been taken for Rs. 11,500 while a much larger sum was 
due under the decree. The Subordinate Judge next proceeded to 
consider what he calls the legal and equitable aspect of this trans- 
action and held that the effect of the purchase of the decree by the 
pleader for the judgment-debtors was to satisfy the decree and 
to discharge the judgmentdebtors. Nagendrabala Dasi has now 
appealed to this Court, and on her behalf.the decision of the 
Subordinate Judge has been assailed substantially on two grounds, 
namely, first, that the evidence docs not establish that she was not 
the real purchaser of the decree, assuming that the question can be 
raised in execution proceedings, and, secondly, that the decree 
cannot be treated as extinguished, even if it be found that her 
husband had made the purchase with his own money. We are of 
opinion that the order of the Subordinate Judge cannot ud 
be supported. à 

In the first place, the Subordinate Judge has decided the ques- 
tion of the reality of the assignment of the decree to the appellant, 
as if her husband were a party to the present proceedings. The 
pleader, however, is not and could not be a party to the execution 
proceedings, and no question could consequently be decided as 
between him and his wife as to who was the beneficial owner of 
the decree, 

In the second place, even if it were assumed that the pleader had 
taken an assignment of the decree, (which we do not decide upon 
the evidence), it is plain that the decre: could not be-deemed as 
extinguished and the judgment-debtors treated as fully discharged, 
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The Subordinate Judge has not correctly appreciated the law appli- 
cable to cases of this’ character. It is well-settled that while the 
relation of pleader and client continues, the pleader cannot as 
against his client acquire absolutely a beneficial intgrest in or title 
to the subject matter of the litigation antagonistic to that of his 
client ; in the language of the framers of section 88 of the Indian 


"Trusts Act, 1882, a legal adviser, who, under such circumstances, 


gains a pecuniary advantage, must hold for the benefit of his client 
the advantage so gained. The reason for this rule is obvious ; no 
person in the position of a pleader, who rightly enjoys the confidence 
of his client, can be allowed to derive any benefit to the detriment 
of his client by reason of information acquired during «he course of 
his employment. In Hobday v. Peters (т), a mortgagor consulted 
a Solicitor who turned her over to his clerk to assist her gratuitously. 
The clerk, by reason of information derived during such consulta- 
tion, bought up the mortgage for less than half the amount. It was 
ruled by Romilly M. R. that he was a trustee for the benefit of. the 
mortgagor. In Afa-leod v. Jones (2), a solicitor who had purchased 
Securities given by his client for smaller sums than the amount 
secured, was not allowed to hold the purchased securities asa 
security to himself for a larger sum than the amount which he had 
expended in making the purchase. But as the Court had a discre- 
tion with regard to the allovancs of interest in such cases, the 
solicitor was allowed five per cent on the sum he had expended in 
making the purchase: Mac Zeod vw. Jones (3); Re Unsworth’s 
Trusts (4) ; Douglas v. Culverwell (5). The leading decision on the 
subject is that of Carter v. Palmer (6), where the House of Lords 
ruled that the employment of counsel as legal adviser/ disqualified 
him from purchasing | for his own benefit charges on his client’s 
estates without permission and that evén though the confidential 
employment ceases, the disability continues as long as the reason on 
which it is founded continues to operate. Broun v. Kennedy (7) ; 
Pisani v. A. С. (8) ; Macpherson v. Watt (9); Luddy’s Trustee v. 
Peard (10) ; Rhodes v. Bate (11) ; Austin v. Chambers (та). These 
principles have been tecognised and applied in a variety of cases in 


(1) (1860) 28 Beav. 349. (2) (1833) 24 Ch. D. 289. 

(3) (1834) 32 W. К, 660. (4) (1865) 2 Dr. and Sm. 337. 

(5) (1862) 4 DeG. F. and J. ao. 

(6) (1841) 8 Cl, & F. 657 354 К. К. 145. (7) (1864) 4. Реб, J. & S. аў... 
(8) (1874) 1„ R. 5 P. C. 516, (9) (1877) 3 App. Cas. 254. 

(10) (1886) 33 Ch. D. 5:0. (11) (1865) L. К, 1 Ch. App, 253. 
(12) (1837) 6 CL. & ЕК, 1; 49R. К, І, "к 
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Indian Courts. Züuseelun v. Omdah (1) ; Nundeeput v. Urquhart (a) ; 
Subbarayudu ү. Kotayya (3) ; Aghore Nath v. Ram Churn (4) ; 
Goshain Jag Roop v. Chingun Lal (5). These cases, however, do not 
support the view taken by the Subordinate Judge. Assume that a 
decree for Rs. 10,000 has been purchased, by the pleader for the 
judgment-debtor, from the decree-holder for Rs. 5,000. On prin- 
ciple and on the author'ties, the pleader holds the decree assigned 
to him in trust for his client, and, if called upon by his client to do 
so, is bound to assign the decree to him. But no Court will 
decree such а reconveyance except upon equitable terms. It is 
impossible on any conceivable principle to justify the position that 
the effect of the assignment to the pleader is forthwith to extinguish 
the judgment debt and to release the judgment-debtor from liability. 
In the case before us, such of the judgment-debtors as have entered 
appearance have not offered to bring into Court the sum which, 
according to their own case, the pleader had paid for the purchase 
of the decree. An additional difficulty has been created by the 
fact that there are several sets of. judgment-debtors whose liabilities 
are apparently distinct under the decree and who have from time to 
lime paid different sums in reduction of their respective liabilities, 
Under these circumstances, it is not practicable in these proceedings 
to go behind the decree and to alter the liabilities of the parties 
after investigation of the sum which would be equitably payable by 
the judgment-debtors to the assignee of the decree before they can 
obtain a reconveyarce thereof. 

We hold accordingly that this appeal must be allowed and 
the order of the Subordinate Judge set aside. The assignee 
(the appellant before us) will be entitled to proceed with 
the execution of the decree and the execution proceeding 
will stand revived for that purpose. No steps, however, will be 
taken in execution till the rst January, 1918, so that the judgment- 
debtors may have ample time to institute, if they are so advised, 
a suit against the assignee of the decree and her husband to obtain 
a transfer of the decree in their own favour, on proof of the allega- 
tions they have made, and upon payment of such sum as the Court 
may determine. The appellant is entitled to her costs both here 
and in the Court below. We assess the hearing-fee at fye gold 
mohurs in this Court, 


A. T. M. | Appeal allowed. 
(т) (1868) 10 W, К. 469. (2) (1870) 13 W. R 209, 
(3) (1892) I. L, К. 15 Mad. 3£9. (4) (1896) I. L. R, 23 Cale, 805, 


(5) (1870) 2 All. И, C. R. 46. 
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Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Beacheroft. 


PADMA LOCHAN PATAR , 
9. 
GIRIS CHANDRA KIL.* 

Limitation— Limitation Act (IX of 1908), Sec. 19, Sch. I, Art, 78—Acknowledg- 
ment—Hundi and cheque, payment by-—Hundt and cheque dishonenred— 
Plaini, amendment of —Civil Procedure Code (Act V ef 1908) О, 6 К. 17. 
Article 78, schedule I of the Limitation Act has no application to a suit to 

recover money alleged to be due on accounts taken between the parties, though 

a payment by the defendant by a cheque and a hundi was dishonoured on 

presentation. Such payment does not constitute an acknowledgment within the 

meaning of section 19 of the Limitation Act. 


Though under rule 17 of order 6 of the Code of Civil Procedure, very wide 
powers of amendment are vested in the Court, an application for amendment in 
the second appellate Court was disallowed on the ground that the plaintiff would 
start afresh on allegations wholly inconsistent with those made in the original 
plaint, and to support the new allegations, he would have to bring forward 
evidence directly contradictory to the evidence already placed by him on the 
record, 


Appeal by the Defendant and cross-objection by the Plaintiff. 

Suit for recovery of money. 

The material facts and arguments are set forth in the judgment. 

Babus Biraj Mohan Mojumdar and d Chunder Das 
for the Appellant. 

Dr, Dwarka Nath Mitter and Babu Bejoy Kumar Bhattacharjee 


_for the Respondent. 


LAY. 

The judgment of the Court was delivered by s 
MookerJee, J.—This appeal arises out of a suit for recovery of 
Rs. 3,954-4 as. The Court of first instance gave the plaintiff a 
decree for Rs, 976-6 as. Upon appeal, the District Judge has modi- 
fied that decree, and we have before us an appeal by the defendant 
as also a memorandum of cross-objection by the plaintiff. The 
appeal and the cross-objection raise two questions upon which the 
Courts below have taken divergent views. The first question relates 
to a sum of Rs.. 168-8-6 ; with regard to this, the defendant contends 


* Appeal from Appellate Decree No, 1228 of 1916, against the decree of C, 
Twidell Esq., District Judge of Bankura, dated the 30th March, 1916, modifying 
that of Babu Ambica Charan Mojumdar, Subordinate Judge of Bankura, dated 
the 25th January, 1915, 


! 


` 
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that the claim is barred by limitation. "The second question relates 
to a sum of Rs. 2,000; with regard to this, the Court of first instance 
dismissed the suit, hut the District Judge has granted the plaintiff 
leave to abandon his claim with liberty to institute a fresh suit under 
order 23 rule т of the Civil Procedure Code, 1908. . 

As regards the first point, there can be no doubt that the sum 
really accrued due more than three years prior to the institution of 
the suit. The plaintiff contends that the claim is not barrel by 
limitation under Art. 78 of the first schedule to the Indian Limi- 
tation Act Не relies^upon the circumstances that the defendant 
sent him on the 26theFebruary тутт a hundi for Rs. зоо and on the 
aand July тотт, a cheque for Rs. ṣo which were dishonoured on 
presentation, His case consequently is that this attracts the appli- 
cation of Art. 78, which provides that a suit by the payee against the 
the drawer of a bill of exchange (which has been dishonoured by 
non-acceptance) must be instituted within three years from the date 
of the refusal to accept. The suit before us, however, is not one of 
this description, It is a suit to recover money alleged to be due on 
accounts taken between the parties ; to a suit of this description, 
article 78 can have no possible application. On behalf of the plaintiff, 
this was clearly realised, and an endeavour was made to support the 
decree of the District Judge on the ground that the delivery of the 
hundi and the cheque constituted an acknowledgment within the 
meaning of section 19 of the Indian Limitation Act. In our opinion, 
there is no foundation for this contention. The decision in Raman 
v. Vairavan (1), is clearly distinguishable ; there the cheque was 
accompanied by a letter which contained an acknowledgment suffi- 
cient for the purposes of section rg. We must hold that the view 
taken by the Subordinate Judge in this respect was correct and his 
decision should not have been revised by the District Judge. 

As regards the second point, no order could properly have been 
made under rule г of order 23. The plaintiff sought to recover 
Rs, 2,000 upon certain allegations which were found untrue by the 
trial Court. On appeal the District Judge came to the same con- 
clusion, but he held that the plaintiff might be permitted to abandon 
his claim, with liberty reserved to him to institute a fresh suit on 
the same cause ofaction. The plaintiff subsequently presented an 
application to the District Judge, whereupon an order was made 
under rule т of order 23. The plaintiff, however, notwithstanding 
this order, has preferred a cross-objection to this Court, to the effect 
that the view taken by the Courts below as to this sum of Rs. 2,000 

(1) (1883) L L, R, у Mad, 392. 
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is not correct. We are of opinion that, in such circumstances, the 
order under rule r of order 23 should not have been made. 

Asa last resort, the plaintiff seeks for leave to qmend his plaint. 
We are not unmindful that underrule ry of order 6, very wide powers 


“of amendment are vested in the Court ; but we are clearly of opinion 


that the application of the plaintiff for leave to amend his plaint 
at this stage should not be entertained. The object of the proposed 
amendment is to abandon the claim deliberately put forward in the 
trial Court and persistently reiterated in the Court of appeal below. 
If the amendment is granted, the result will follow that the plaintiff 
will start afresh on allegations wholly inconsistent with those made 
in the original plaint, and, to support the new allegations, he must 
bring forward evidence directly contradictory to the evidence already 
placed by him on the record. Such a feat he should not be en- 
couraged to perform: Kokilasari v. Rudranand (1) ; Ghurphehni v. 
Purmeshar (з) ; Mokesh v. Radha Kishen (3); Kisandas v. Rachappa 
(4) ; Ramji Ram v. Salig Ram (5); Sri Rang v. Rackhaya (6). 

The result is that this appeal isallowed, the decree of the District 
Judge set aside and that of the Court of first instance restoréd, sub- 
ject to this variation that interest will run at the rate of six per 
cent. per annum as allowed by. the District Judge. This order will 
carry costs both-here and in the Court of appeal below. 


ALT. M. Appeal allowed, 
(1) (1906) 5 C. 27. „ 02) (1907) 5 C. L. у. 6$3. 


L.1. 5 
(3) (1907) 6 C. Le J. 580. 
bx 3 Bom. 644 ; 11 Bom. L. R. 1 


(4) (1909) I.L. К, 3 
(5) (1011) 14 C. 5, J. 188. (6) (1911) 156 B. J. 439. 
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Before Sir Asu tosh Mookerjee, Knight, Judge, and M». Justice 
Beacheroft. 


BHAIRAB CHANDRA DUTT 


. 
v. 


NANDIRAM AGRANI AND ANOTHER.* 
Receiver —Afgointmen? of —Sccurity— Order or decree, propriety of, if can be 
challenged collaterally—furisdistion —HError of Law, 
The propriety of an order or decree made іп a cause іп which the Court has 


jurisdiction, cannot be challenged collaterally. This general principle applies 
to an order for appointment of a receiver by a Court of competent jurisdiction. 


Jurisdiction is a power of a Court to hear and determine cases, to adjudicate 
or exercise any judicial power with reference to them. The Court may commit 
an error of law, in the exercise of fts jurisdiction 3 bat the fact that such error 
of law has been committed does not divest the Court of its Jurisdiction, 

Where the lower Court was directed by the appellate Court to appoint a 
receiver and take security from him and the former appointed a receiver without 
taking security : 

Held, that the appointment was not without jurisdiction, 

Appeal by the Plaintiff. 
Suit for recovery of possession of land on declaration of title, 


The material facts and arguments appear from the judgment. 


Babus Mahendra Nath Ray and Jogendra Nath Mukherjee for ` 


the Appellant. 

Babus Provas Chunder Mitter, Biraj Mohon Mojumdar, Pancha- 
non Ghose and Bankim Chunder Ghose for the Respondents, 

The judgment of the Court was delivered-by 

Mookerjee, J.—This is an appeal by the plaintiff in a. suit for 
recovery of possession of land on declaration of title. The plaintiff 
is a receiver appointed by the Subordinate Judge of Howrah in a 
suit instituted by Jogen Chunder Dutt against Rajendra Chandra 
Banerjee. In that suit, Jogen Chunder Dutt asked for a declara- 
tion that the property then in dispute had been purchased by him 
in the name of Rajendra Chandra Banerjee. On the 6th January, 
1914, Jogen Chunder Dutt applied for the appointment of a 
receiver. Оп Һе roth February, 1914, the Subordinate Judge 
rejected the application on the ground that in his opinion sufficient 
reasons had not been assigned for the appointment of a receiver, 

* Appeal from Original Decree No. 29 of 1917, against the decree of Babu 
Debendra Nath Pal, Subordinate Judge of Howrah, dated the 8th December, 
1916. i 
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Jogen Chünder Dutt then appealed to this Court, with the result 
that, on the 27th April, 1914, the order. of the Subordinate Judge 
was set aside and the case was remitted to him with instructions to 
appoint a receiver. This Court also directed that security should 
be taken from the person so appointed. When the matter went back 
to the Subordinate Judge, he proceeded to appoint a receiver on 
the 20th July, 1914. Тһе receiver was accepted as a fit and proper 
person by both the parties and the order of the Subordinate Judge 
was in these terms: “Babu Bhairub Chandra Dutt, a pleader of 
this Court, is appointed a receiver of the said property by common 
consent, and the Court commits the said property to his possession 
and management by removing the defendants from the possession or 
custody thereof. The receiver is hereby empowered to bring and 
defend suits in respect of the property aforesaid and realise rents and: 
profits. The receiver is further authorised to bring a suit against 
one Nandiram Agrani, (that is, the respondent before us), for 
recovery of possession of the land; the latter is said to be in wrong-. 
ful occupation of the lands ; and the costs thereof will be met by 
the plaintiff until further order of this Court.” The receiver there- 
upon instituted the present suit on the 6th December, 1915. On 
the 8th December, 1916, the Subordinate Judge dismissed the suit on 
the ground that the receiver was not competent to maintain the 
action, because, as he had not furnished security, his appointment 
was inoperative in law. In our opinion this view cannot possibly be 
supported. | 
We shall assume, for the'present purpose, that this Court, when 
it remitted thecase to the Subordinate Judge with directions to appoint 
a receiver, also held that securiy should be taken from the person 
selected. We shall assume further that either through oversight 
or misinterpretation of the order of the High Court, the Subordinate 
Judge omitted to call upon the receiver to furnish security. The 
fact is unquestionable that the Subordinate Judge did appoint a 
receiver and did not take security as directed by this Court. The 
real point in controversy is, was the order of the Subordinate Judge 
an order made without jurisdiction and consequently liable to be 
challenged in a collateral proceeding, or was it merely an erroneous 
order which might be rectified by himself, of his own motion, 
or on an application for review by the parties concerned, or, by way 
of an appeal preferred by them to a superior tribunal. It is in- 
disputable that the propriety of an order or decree made іп a cause 
in which the Court has jurisdiction canhot be challenged collaterally. 
This general principle applies to an order for appointment of а, 
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receiver by a Court of competent jurisdiction and’ was applied in 
Greenawalt v. Wilson (т), where it was ruled that in an action 
brought by a receiver for the recovery of a property claimed by him 
by virtue of his*receivership, the defendant will not be permitted 
to question the propriety, regularity or necessity of his appointment, 
The respondent has consequently been driven to contend that the 
order was made without jurisdiction, and, in support of this view, 
has placed reliance upon the decision in Edwards v. Edwards (2). 
That case, however, is clearly distinguishable.” There, the order 
whereby the receiver was appointed called upon him to give 
security, and the Court held that he could not be receiver until 
he gave security; when he had done so, he could take possession, 
because the order for appointment was really conditional. See 
also Defries v. Creed (3); Exp. Evans (4) Неге the order of the 
Subordinate Judge was not conditional but absolute in its terms, 
and took immediate effect. It is impossible to maintain the view 
“that an order which is erroneous in law is necessarily an order made 
' without jurisdiction. It is not necessary for our present purpose 

to define the exact meaning of the term ‘jurisdiction’; but jurisdiction 
тау be taken to be the power of the Court-to hear and determine 
cases, to adjudicate or exercise any judicial power with reference 
to Шеш, In the exercise of its jurisdiction, the Court may commit 
an error of law; but the fact that such error of law has been com- 
mitted does not divest the Court of its jurisdiction. In the case 
before us, the Subordinate Judge had undoubted jurisdiction to 
appoint a receiver under the provisions of the Code of Civil 
Procedure. He h-ld originally that the circumstances of the case 
did not justify the exercise of the jurisdiction vested in him. This 
Court took a contrary view and directed him to appoint a receiver. 
The Court also prescribed the mode wherein that power should be 
exercised, namely, that security was to be taken from the person 
selected for appointment. The Subordinate Judge, for some 'un- 
explained reason, did not comply with the directions of the Court 
in this respect; but that did not oust his jurisdiction. We are 
clearly of opinion that the order for the appointment of the receiver 
was operative in law and that the ground which has been assigned 
by the’ Subordinate Judge for the dismissal of the suit cannot 
be supported. А 
~ Тһе result is that this appeal is allowed, the decree of the 

(1) (1893) 52 Kan. 109 3 34 Рас, 403. 

(2) (1876) 2 Ch. D. 291. (3) (1865) 34 L. J. Ch. 607. 

ч i (4) (4879) 13 Ch. D. 252. 
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Subordinate Judge set aside and the case remanded for trialin 
accordance with law. The appellant is entitled to his costs in this 
Court, as also Rs. 16 as costs of the hearing before the Subordinate 
Judge. We further direct thata certificate tie granted to the appellant 
under section 13 of the Court-Fees Act to enable him to obtain a 
refund of the court-fees paid on the memorandum of appeal to 


this Court. 
A T. M. Appeal allowed : Case remanded. 


ea 


Before Mr. Justice Teunon and Mr, Justice Newbould, 
GNANENDRA KUMAR RAI CHOWDHURY AND OTHERS 


v 2 
SREE SREE SHYAM SUNDAR JIU anb LAKSMI 
THAKURANI.* 


Execution—Application їз accordance with law—Property specified in list could 
мо? be proceeded against—A pplication to proceed against fresh property, tf to be 
granted —Continuance-—Civil Procedure Code (Act V of 1908) О. ar, rr. гӯ, 
17 (2). 

A rent decree was obtained on the 28th November, 1911, Ап application 
for execution was made оп the 23rd November, 1914. This application was ia 
accordance with law. Later, on objection taken by the Judgment-debtors, it was 
discovered that against the properties specified In the list furnished under order 21 
rule 13 of the Code of Civil Procedure, proceedings could not be taken and 
accordingly on the 14th January, 1915, the decree-holder made an sapplice- 
tion to the Court requesting the Court to accept a further list of properties and 
praying that execution should proceed by attachment and sale of those properties : 

Held, that it was open 10 the decree-holder to ask the Court to proceed against 
the properties specified in his further and supplementary list and that list was part 
of the original application under the provisions of order 21, rule 17 (2) of the Code 
of Civil Procedure. That ifa fresh application were necessary, that application 
was made in continuance of the application first presented on the 23rd Novem- 
ber, 1914. 

Asgar Ali v, Troilokya (1); and Salimullak ч. Sainaddi (з) distinguished, 

Appeal by the Decree-holders. 

* Appeal from Appellate Order No. 487 of 191$, against an order of A. Н, 
Cuming Esq, District Judge of 24-Perganas, dated the rst July, 1915, reversing 
that of Babu Rajendra Lal Sadhu, Munsiff of Baruipore, dated the 26th March, 
1915. 

(1) (850) 1. І. R, 27 Calc. 631. (2) (1913328 С, L. J. 538. 
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Application for execution of decree. 
The material facts appear from the judgment. 
Babu Surendra Madhub Mullick for the Appellants. 
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Babus Joe Chandra De and Khilis Chandra Chakravarty for Shyam Sundar Jiu. 


the Respondent, . 
The judgment of the Court was as follows: 


This appeal arises out of certain proceedings in execution. 
The decree in question being a rent decree was obtained against 
certain persons as shebaits of a certain Zhakoor on the 28th 
November, 1911. The application for execution was made on the 
a3rd November, 1914. On its face the application was one in 
accordance with law. Later, ой objection taken by the judgment- 
debtors it was discovered that against the properties specified in the 
list furnished under order XXI, rule 13 proceedings could not be 
taken and accordingly on the 14th January ígrs, the decree-holder 
made an application to the Court requesting the Court to accept 
a further list of properties and praying that execution should 
proceed by attachment and sale of those properties. It has been 
held by the first appellate Court that the application having been 
admitted and registered the proposed amendment could not be 
accepted and that it would be necessary for the decree-holder to 
make a fresh application in execution. In coming to this conclu- 
sion the Court relied upon the decision of a Full Bench of this 
Court, Asgar Ali v. Troilokya (т), and in this Court, we may observe, 
a further reference has been made to the case, Sa/imul/aA v. Sai- 
naddi (2). But the present case may be distinguished from both 
those cases in that in those two ‘cases the application as originally 
made was one not made in accordance with law and that it contained 
no list of properties against which the proceedings were intended 
to be taken. In the present case as we have already pointed out 
the matter is different, Here there was a list of properties, the 
application was one made in accordance with law and it was only 
onthe objection taken by the judgment-debtors that it was dis- 
covered that against those properties execution could not proceed. 
We are not of opinion that in a case such as this the decree-holder 
should be confined to the properties he had originally specified and 
we think that it was open to him to ask the Court to proceed 
against the properties specified in his further and supplementary 
list. We are further of opinion that that list should be taken as 
part of ihe original application under the provisions of order XXI, 

ft) (1850) I. L R, 17 Cale, 631. . (2) (1913) 18 С, L. J. 538. 
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rule 17(2), or if a fresh application were at all necessary that that 
application should be treated as one made in continuance of the 
application first presented on the 23rd November, 1914. 

In this view no question of limitation arises and we ¢herefore set 
aside the order of the first appellate Court and decree this'appeal 
with costs. The decree-holder will now be at liberty to proceed in 
execution as on his application of the date 23rd November, 1914. 

We assess the hearing-fee at three gold mohurs. 

A. Т, М. Appeal allowed, 


CIVIL REFERENCE. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. 
Justice Beacheroft. 


NEPUSI BEWA 
v. 
NASIRUDDIN.* 


Succession Certificate Act (VII of 1889), Sec. 4 Sub sec, (1) (a]— Plaintiff, death 
of —Substilulion —Suil for recovery of money. 


Section 4, sub-section 1, clause (a) of the Succession Certificate Act applies 
to the case of a person who has been substituted as plaintiff for one who has 
died pending a suit for recovery of money due on a bond. Мо decree can be 
passed in favour of the substituted plaintiff without the production of a succession 
certificate; Sakadev v. Sakkawat (1) followed. 

Reference under rule x of order 46 of the Code of Civil Proce- 
dure by the Munsiff, 


The judgment of the Court was delivered by 


Mookerjee J.—This is a Reference under rule т of order 46 of 
the Code of Civil Procedure, 1908. The question referred has been 
framed by the Court below in these terms: ‘Whether section 4 of 
the Succession Certificate Act would apply at all to the.case of a 
person who has been substituted as plaintiff for one who has died’ 
pending the suit." The Reference, however, must be limited to the 
true scope of clause (a) of sub-section (1) of section 4 as we are 
concerned with a suit and not with an execution proceeding which 
is governed by section 4 (1) (b). 

*Civil Reference No. т of 1917 by Babu Sris Chandra Banerjee, Мае st 
Bogra in Suit No. 997 of 1916 (Small Cause Court). 
(х) (1907) 7 C. 1„ J, 658, = 


і 
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One Dalimullah Mandal instituted this suit on the 28th August 
1916, for recovery of money due on a bond. The plaint was register- 
ed, and the case was fixed for disposal on the arst September, 1916. 
On that date it was reported that the plaintiff was dead, and the 


case was adjourned. Оп Һе rgth December, 19°6, the widow of- 


the deceased plaintiff applied, for herself and on behalf of her 
infant sons and daughters, for leave to prosecute the suit and an 
order for substitution was accordingly made The trial Court his 
now made this Reference for the determination of the question, 
whether the substituted plaintiffs can obtain a decree against the 
defendant without the production of one of the certificates, mention- 
ed in section* 4 of of the Succession Certificate Act. We are of 
opinion that a decree cannot be passed in favour of the substituted 
plaintiffs without the production of such a certificate. 

The question raised is really concluded by authority. In the 
case of Satadeo Sukul v. Sakhawat Hossain (1), a suit had been 
instituted on a mortgage for recovery of the dues of the mortgagee, 
first by sale of the mortgaged properties, and then by the sale of 
other properties of the mortgagor. The Court made the usual 
decree for sale; the mortgaged premises were sold, and the sale 
proceeds- proved insufficient to satisfy the judgment debt. Mean- 
while, thé mortgagee had died, and his legal representative applied 
to the Court to pass a personal decree against the mortgagor under 
section дэ of the Transfer of Property Act. Objection was taken on 
behalf of the mortgazor that a decree could not be made in favour 
of the applicant except on production: of one of the certificates 
mentioned in section 4 of the Succession Certificate Act The 


- Court of first instance overruled this objection and passed a decree, 


under section 9o. Upon appeal this decision was reversed. Оп 
second appeal to this Court, it was argued that as.the succession had 
opened out during the.pendency of proceedings in Court, a succes- 
sion certificate was not necessary. This contention was overruled, 
and the view taken by the District Judge was affirmed, notwithstand- 
ing the doubt expressed in the case of Baid Nath v. Shamanand (a), 
where this particular point did not arise for decision. Precisely the 
same view was independently adopted by Maclean, C. J. and Coxe, J 
in Abdul Sattar v. Satya Bhusan (3) which was decided before the 
case last mentioned had been reported. 
. Maclean, C. J, held that having regard to section 4 of the 

Successsion Certificate Act, the Court could not pass a өтә 

(х) (1907) 7 C. L. J. 658; 1a C. W., М, 145. 

(2) (1894) L L. R, 22 Calo, 1434, (3). (1998) I. L. К. 35 Calc. 16], 
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under section 9o in favour of the personal representative of the mort- 
gagee, till a certificate had been granted to him under any of the 
Acts mentioned in that section and that the factthat a certificate had 
been subsequently granted was not sufficient to get rid of the difficulty 
in his path created by the clear language of section 4. The view 
taken in these two cases is in accord with that of Farran, J. in Vasques 
v Pragji (т), where he held that upon the death of the plaintiff pen- 
dente lite, though the suit may be continued by his representative a 
certificate in proof of his representative title must be produced before 
a decree can be passed in his favour. The comprehensive language 
used in section 4 (1) (a), namely, that, “No Court shall pass a decree 
against a debtor of a deceased person for payment of his debt to a 
person claiming to be entitled to the effects of the deceased person 
or to any part thereof,” is undoubtedly capable ofthe interpreta- 
tion adopted in these cases. The claim contemplated by section 
4 (т) (a) is a claim made by a person in the capacity of and as a 
personal representative of a deceased person, and from the point 
of view of the purpose of the statute as set out in the preamble, it 
is clearly immaterial, whether the decree has to be made in favour 
of a personal representative who has himself instituted the suit or 
in favour of one who has taken the conduct of the suit in hand 
after its institution by the original creditor. The -essence of the 
matter is that, in both the cases, when the decree is passed, it is 
passed in favour of a person who claims to be entitled to the effects 
of the deceesed person and who must consequently produce proof 
of his representative title. Whether the same principle does or does ` 
not apply to execution cases, does not arise for consideration on the 
present Reference, but it may be observed that there appears to be 
a substantial difference in phraseology between clauses (a) and (b); 
the former contemplates the point of time when the decree is 
passed; the latter refers to the point of time when the Court is 
called upon to proceed on the basis of the application for execution: 
Mahomed Yusuf v. Abdur Rakim (2). We hold accordingly that 
section 4 (1) (a) of the Succession Certificate Act applies to the 
case of a person who has been substituted as plaintiff upon the death 
of the original plaintiff during the pendency of the suit. 

The ' records will'be returned to the Court below ; if the trial 
Judge holds that the plaintiffs are entitled to a decree, a reasonable 
opportunity must be .afforded to them to produce the requisite 
certificate, 

A T. M. $ : $ 
(1) (1893) T. L. R. 16 Bom, 519, (a) (1859) T. L., R. 28 Calo, 839. 
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APPEAL FROM ORIGINAL ОТҮ. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Str Asutosh 
Mookerjee, Knight, Judge. 


KALIDAS CHOWDHURY AND OTHERS 
9. 


SRIMATI DRAUPADI SUNDARI DASSEE.* 


Limitation— Limitation Act (IX of 1908), See. 19, Schl Art. 106— Plaint, 
amendment of—Achnowledgment of partial lability. 

Where the plaintiff bases his "claim upon a specific legal relation alleged 
to exist between him and the defendant, he should not be allowdd to amend the 
plaint so as to base it on a different legal relation. 

The suit contemplated by article 105 of the Limitation Act, is to be brought 
by a plaintiff who has ceased to be a member of the partnership (which is not for 
a fixed term) by his retirement, and, has consequently become entitled to claim 
an account and a share of the profits. 

Where there was an unconditional promise to pay whatever might be found due 
upon accounts taken, dowa to a certain period, coupled with an express denial 
of lability to account for the subsequent period, section 19 of the Limitation Act 
saves that portion only of the claim which is admitted in the letter. 

Per Mookerjee, J + No account can be directed in respect of a partnership 
business in the absence of one of the partners. 

The Court is very reluctant to deprive a defendant, by amendment of а 
plaint, of a valuable right, which he has already acquired by the operation of 
the statute of limitation. * 

An acknowledgment to take а case out of the statute of limitation must be, 
first, one from which an absolute promise to pay can be inferred, or, secondly, an 
unconditional promise to pay the specific debt, or, thirdly, there must be а condi- 
tional promise to pay the debt and eviderice that the condition has been perform. 
ed. Consequently the effect of the acknowledgment must depend, in each case, 
upon the nature of the particular right claimed and the terms of the acknow- 
ledgment. 


Appeal by the Defendants. 
Suit for an account of a dissolved partnership business. 


The material facts are stated iri the following judgment of 


Greaves, J.—Thisis a claim brought by the executrix and 
widow of one Hari Prosad Saba deceased against the defendants as 
partners in the firm in which he acted as Guddian Gomastha, for an 
account of the profits and loss of the partnership down to the 27th 
June, 1910; which is the date when the plaintiff retired from the 
partnership on the footing that his share in the partnership amounts 


* Appeal from Original Decree No. 61 of 1916, against: the decree of Mr, 
Justice Greaves, dated thé 12 January, 1916, sitting on the Original Side. 
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to 4th share therein. The only issue that arises for deci- 
sion in this case is whether the plaintiff's claim is not barred by limi- 
tation. If the claim is not barred by limitation, counsel for the 
defendant submits that the plaintiff is entitled to have an account 
upon the footing which I have already stated. On behalf of the 
defendants it is contended that a period of 3 years limitation applies 
and that the case falls within article 106 of the Limitation Act 
namely that this is an action for an account of the share of profits 
of a dissolved partnership. The suit was commenced on 8th 
February, 1913, but it became necessary to add a party named, 
Draupadi Sundari Dassee. On the 12th Februgry, 1914, accord- 
ingly an order to that effect was made onthat date and consequently, 
I do not think it is disputed by the plaintiff, the suit must be deemed 
to have commenced on rath February, 1914, and consequently if 
that Art. 106 is applicable to this case then the plaintiff's claim 
is barred by limitation. Butin my opinion Art. 106 is not appli- 
cable to the circumstances of this case. That article applies to a 
dissolved partnership. (Now it appears upon the pleadings in this 
case and I do not think this is denied, that the partnership has not 
been in fact dissolved.) This also appears in the evidence. The 
statement in the plaint is contained in paragraph (т) which is to 
this effect:—'* That it was agreed that on the death of any of the 
Sbaha Chowdhury partners, the heir or heirs of such deceased 
partner shall take his place and become partner or partners of such 
business and that the said business will not be 'dissolvéd by the 
death or deaths of any of the Saha Chowdhury's partners.” The 
result is that in my opinion Art. 105 is not applicable and only 
applies to a partnership which has in fact been dissolved. The 
result is that section 120 applies and the period of 6 years is the 
limitation period with the result that this suit is not barred by limi- 
tation. It was argued at some considerable length that there has 
been an admission of liability by the defendants to an account and 
the two letters that were mainly relied on were Exhibit C which is 
а letter of sand October, т9т2, written to the plaintiff by one 
Tarkesser who was a gomastha and written at a time when he was 
on leave. The second letter that was relied on is the letter of 215 
January, 1913 exhibit T. in this case written by the attorneys of 
the defendants to the plaintiff and expressing their willingness to have 
an account taken upto period when the plaintiff left Calcutta £. e. up 
torthe year 1311, which approximately would correspond to the 
English year 1904. This point was argued at considerable length 
and various authorities were cited but baving regard to the fact that 


. 
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I hold Art. 120 and not Art. тоб is the article that is applicable, 
this second point does not arise for decision. The result is that 
there must bs a declaration that the plaintiff retired from the firm 
of Dwarkanath Makhan Lal Saha on 27th June, тото, and there will 
be the usual partnership account from the last adjustment of account 
down to the 27th June, toro on the footing that the plaintifs hus- 
band Hari- Prosad Shaha was entitled to a 3 as. share of the profits 
as the managing partner, The plaintiff will have the cost of the 
suit on scale No. 2 and the costs of the account will be reserved. 
The Assistant Referee will take the accounts. 

Against this judgment, the defendants appealed. 

Messrs. S. №. Das and B. L. Mitter for the Appellants. 

Messrs. Р. C. Mitter and №. Sarkar for the Respondents. 

The judgments of the Court were as follows : 


Sanderson, C. J.—This is an appeal from a judgment of my 
learned brother Mr. Justice Greases, and the sole question which 
has becn argued before us is whether the claim in the suit was barred 
by the statute of limitation. й 

I will deal in detail with the nature of the suit directly. 

The suit was brought on the 8th of February r9r3, and it was 
alleged to be in respect of a certain partnership of which the plaintiff 
Hari Prosad Saha was a member up to the 27th of June тото, 
Before the case came on for trial, it was discovered that a necessary 
party, Mokshada Sundari Chowdhurani, had not been added and 
she was added on the rath of February 1914, so that as regards the 
added party.the claim was barred or was alleged to be barred, and 
consequently as she was a necessary party, the claim was alleged to 
be barred against the other’ parties. Therefore, when the case 
came on for trial, the learned counsel appearing for the defendant 
Mr. S, R. Das, according to the minutes said ‘The suit is barred 
as they had added Mokshada Sundari as a party defendant after the 
lapse of three years.’ Mr Mitter said ‘I know nothing about it my 
friend should have raised the point by a supplemental written state- 
ment. But there is an admission of liability by the letter dated the 
rath of August 1913. Then the learned standing counsel said 
further on ‘I shall put in a formal petition showing admission of 
liability, but if I require any other amendment I shall ther’ ask for 
an adjournment. But I do not think I shall require.’ 

Then there were two paragraphs added by way of amendment, 

_ whereby ‘the plaintiff submitted that there had been a valid admis- 
sion of liability in writing signed by the defendants or their duly 
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Cir, authorised agents within thc period of limitation and such admission 
3917. was contained in the letters of the sth of July, 1909, and of October, 
Koldas 1912, 6th of October 1912, 21st of January, 1913, and in the written 

о. statement, filed in this suit:’ and ‘the plaintiff was advised and sub- 
Draupadi Sundari, mitted that the proper period of limitation in the suit was six years 


Sanderson, C. 7. from the time that the original plaintiff had retired from the partner- 
P ship business. Those paragraphs were added on the day of the 
trial, the 31st of January, 1916 
Then the learned counsel for the defendant, Mr. Das said, that 
he did not rely any longer upon that part of the defence which set 
up the allegation that the plaintiff had only remained with the firm, 
to use а neutral expression, up to 1311, B. S. (cotresponding with 
1904—05), but that he simply relied upon the statute of limitation, 
The learned Judge held that as regards the statute of limitation, 
article 120 of the second schedule to the Limitation Act applied and 
therefore the suit was not barred. 
The case now comes before us, the learned counsel for the 
appellant urging that the learned Judge was wrong, and that article 
106 applies and consequently the suit is barred by the Limitation 
Act. It is necessary to refer perhaps once more to the words, of: 
the statute. Section 3 says, "subject. to the provisions contained 
in sections 4 to 25 (inclusive) every suit instituted, appeal preferred, 
and application made, after the period of limitation presented there- 
for by the first schedule shall be dismissed, although limitation has 
not been set up as а defence.” Then in the first schedule one finds 
three columns, which of course are familiar to every body—the first 
column of which sets out the description of the suit, the second, the 
period of limitation, and the third, the time from which the period 
begins to run. Therefore, it is mecessary to see what is the descrip-- 
tion of the suit in the first instance ; and, for that purpose I turn to 
the plaint. But before I turn to the plaint perhaps I might refer to 
two letters to see, quite apart from the plaint, what was the real 
t nature of the suit. On the 27th of June тото, the plaintiff's solicitor 
. wrote a letter saying “we are informed by our client Babu Hari 
5 : Prosad Saha...that he has been acting as gomastha of the firm of 
Dwarka Nath Makham Lal Shaha since its constitution in the year 
1279 В. S., on the express understanding that he should receive three 
annas share of the net profits as his remuneration ... ... .. It is 
for this reason that our client has been obliged to have recourse 
to this letter in order to impress upon you.the earnestness of his 
desire and bas instructed us to give you notice, which we hereby do, 
that he retires from the firm and all his conngction therewith will 
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cease from the beginning of the ensuing business year of the said 
firm which commences in the Bengali month of Asar or Srabran 
every year.” "That might be said to be a letter which cuts both ways: 
it may be ваіф іо be quite consistent with the position that the plain- 
tiff Hari Prosad Saha was a mere gomasta ‘and servant remunerated 
by a share in the profits, or there are some phrases in it which go 
to show that he was alleging that he was a partner of the firm. But 
looking at the next letter written by tbe plaintiff's solicitor on the 
roth of January 1913, I find it is in these terms, "I understand 
from my client Babu Hari Prosad Shaha of Usapura in the District 
of Pabna that he was a non-capitalist partner in the firm of Dwarika 
Nath Makhamtal Shaha carried on in Calcutta for several years and 
retired from the partnership sometimes on the 27th of June тото, 
after giving you notice on that day through his then solicitors Messrs. 
Dutta & Guha. My client requested you several times to arrive at 
an adjustment of accounts up to the dissolution aforesaid of the said 
co-partnership firm of Pwarikanath Makhamlal Shaha and to pay to 
him out of the assets of the partnership what on such adjustment 
should be found due to my client but nothing has yet been done 
in that direction. I am further informed that a large sum of money 
will be found to be due to my client on such adjustment being made 
as aforesaid. I am now instructed by my client to request you 
which I hereby do to adjust the said accounts and thereafter to pay 
the amount due to him within a week from the date hereof so that 
no unpleasantness may arise imthis connection which my client is 
eager to avoid if possible." 

Ithink nobody can doubt upon reading that letter that the 
plaintiff's solicitor was putting forward a position that his client, the 
plaintiff, had been a non-capitalist partner, that on the 27th of June, 
1910, he gave notice that he was retiring from the firm, and he 
treated it as a dissolution of the partnership which had existed up 
to the 27th of June, t9to. . 

Then, when we come to the plaint, as my learned brother pointed 
out in the course of the argument, this is a plaint apparently to which 
some extraordinary importance was attached, because although it 
was drawn by. Mr. S. К. Chakraverty, but the parties were not 
satisfied with that and they got it settled by the Advocate-General, 
Upon looking at the plaint, to my mind it is obvious that it was a 
plaint which was based upon the allegation that the plaintiff had 
been a partner in the partnership business, because it says in the rst 
' paragraph, that “the defendants" (setting out the names), “and the 
plaintiff agreed to, carry on.business in Calcutta in co-partnership 
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and that it was agreed that on the death of any of the Saha Chow- 
dhury partners the heir or,heirs of such deceased partner will take 
his place and become a partner or partners of such business and 
that the said business will not be dissolved by һе death or 
deaths of any of the Saha Chowdhury partners.” So that there is 
a distinct allegation that the parties agreed to be partners and that 
there was a term in the agreement—which is somewhat out of the 
ordinary—that as regards the Saha Chowdhury partners the death of 
one of them would not put an end to the partnership. But there 
was no arrangement that if the plaintiffs were to retire or were to 
die, his death would not asin the ordninary course put an end to 
the partnership. : 

Then in the third paragraph it is further alleged that “the plain- 
tiff under the denomination of Godian Gomasta contributed labour | 
and skill for the promotion and carrying on of the said business but 
he did not bring in any capital and it was agreed and arranged that 
the plaintiff should get тұ share of the’ profits and bear y` 
share of the loss arising from the said business. The plaintiff is 
advised and submits that his position in the said firm was that of a 
non-capitalist working partner and that in any event"—I suppose 
that means whether in point of fact or of law a partner or not “he 
is entitled to have the accounts of the said firm taken on the basis 
aforesaid and to receive from the defendants what may be found due 
upon the taking of such accounts.” Then in paragraph 6 it says 
that “the plaintiff being desirous of retiring from the said business 
gave formal notice to all the partners on or about the 27th day of 
June :910 of such retirement through his then attorneys Messrs 
Dutta and Guha and called upon tbem to have the accounts of the 
said partnership adjusted and to pay the plaintiff his share of such 
profits as on such adjustment might be found due to him." The 
plaintiffs prayer was that it might be declared that the plaintiff 
retired from the said firm of Dwarika Nath Makham Lal Saha on or 
about the 27th of June 191c, and if necessary it might also be declar- 
ed that so far as he was concerned the said partnership came to an 
end and was dissolved at that time, and that the accounts of the 
said firm might be taken by and under the direction of this Court 
to ascertain what amount was due to the plaintiff as his share of the 
profits of the said firm at the time of his retirement, 

Therefore, when I consider what was the description of the suit 
which the plaintiff was bringing in this case, I have no doubt 
whatever that it was a suit which would come within the exact 
description of clause 106 which is as follows: “Suit. for an account 
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and a share of the profits of a dissolved partnership," as his prayer 
is,—as I have said just now—for a declaration that he retired from 
the said firm on a certain date, that so far ss he was concerned, the 
partnership was dissolved at that time, that accounts might be taken, 
and upon such accounts being taken he might get what share of the 
profits would be found due to him. 


If I had any doubt about this, that doubt would be removed by 
refcrring to the provisions of the Indian Contract Act and seeing 
what the definition of the term ' Partnership! is in section 239 of that 
Act, which provides "Partnership" is the relation which subsists 
between persops who have agreed to combine their property, labour 
or skill in some business, and to share the profits thereof between 
them.” Then section 253 provides “In the absence of any contract 
to the contrary, the relations of partners to each other are deter- 
mined by the following rules”: - and rule (7) provides, “if, from any 
cause whatsoever, any member of a partnership ceases to be so, the 
partnership is dissolved as between all the other members:” Rule 
(8) provides, “unless the partnership has been entered into for a 
fixed term, any par'ner may retire from it at any time."—In this 
case there is no suggestion that the partnership was for a fixed term. 
That being so, the plaintiff might retire from the partnership at any 
time ; and, if he retired from it at any time, then he ceased to be a 
member of the partnership by reason of his retirement, and the 
result was that by reason of the provisions of the Contract Act ‘the 
partnership was dissolved not only as between him and the other 
members but as between all the other members. 


То my mind there is no doübt whatsoever that that was the des- 
cription of the suit which the plaintiff brought and that it came with- 
in article 106, and that inasmuch as the suit must be deemed to have 
been brought on the rath of February 1914, it was brought after the 
period of limitation specified in the schedule to thc Limitation Act, 


and was therefore barred unless it can be said to have been brought. 


within the provisions of section 19 by reason of the alleged 
acknowledgment in the letters to which I have referred. 


Now, before I deal with the acknowledgment, I have to deal with 
the point which was urged, and strongly urged by the learned Stand- 
ing Counsel that even if this Court were of opinion that the suit did 
come within article 106, the plaintiff ought to have an opportunity 
to amend his claim.t In order to see whether the plaintiff ought to 
have such leave, it is necessary to examine what itis that he wants 
to do. - 
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The plaintiff, as I have already said, brought his suit based upon 
the allegation that there was a partnership existing between him on 
the one hand and the defendants on the other. When it is found 
that that suit is barred by the Limitation Act, he tlfen wished to 
turn round and bring a suit which is based upon the allegation that 
he is not a partner but is merely a servant of the defendants, 
although he was to be remunerated by receiving a share of the pro- 
fits which would, in fact, as was pointed out by the learned counsel 
for the appellant, amount to this that he wants to abandon all the 
material allegations which are set out in his plaint, and adopt those 
which are set out in the defendants’ written statement. If we were 
to grant his application.for amendment, it would amount to granting 
him leave to bring a fresh suit of an entirely different nature, which 
suit if brought now would be barred by the statute of limitation. 
It has been said that every amendment ought to be granted if the 
party dgainst whom the amendment is granted can be compensated 
by an order as to costs. But this is not one of the amendments 
which can be cured by the panacea of costs, because if we were to 
allow the amendment, we would be allowing the plaintiff to bring an 
action within the time specified in the schedule, whereas if we were 
not to grant the amendment, his suit might be barred by the Limita- 
tion Act. For these reasons I do not think it right and just to 
allow the amendment to be made. 

With regard to the question of acknowledgment, that depends 
upon section 19 of the Limitation Act, which runs in.these words, 
‘Where, before the expiration of the period prescribed for a suit or 
application in respect of any property or right, an acknowledgment 
of liability in respect of such property or right has been made in 
writing signed by the party against whom such property or right is 
claimed, or by some person through whom he derives title or 
liability, a fresh period of limitation shall be computed from the 
time when the acknowledgment was so signed.” The letter upon 
which the real reliance was placed in this case was the letter of the 
21st of January 1913, which was written by the solicitors of the 
defendants, and therefore it would be sígmed by a person who is an 
agent ‘duly authorized in this behalf’? and no point arises in that 
respect: and, it is also an acknowledgment of some liability to the 
plaintiff. But the question is whether it is an acknowledgment of 
the property or right which is the subject matter of the suit. 

Now, what was said is this “your client Баби Hari Prosad Saha 
was the Gomastha at Calcutta in the employ of the firm of Dwarika 


. Nath Makhanlal Saha, remunerated by share of the profits, and 


ЫШ 
• 


- 


Vor. XXVII.] HIGH COURT. 


being liable for a proportionate share of the losses. He was struck 
by paralysis in the Bengali year 1307, from which time he could 
not do active work. He, however, continued to be in Calcutta till 
1311, when he lgft .Calcutta and went away to his home at тарата. 
Our clients have all along been ready and willing to have the 
accounts duly taken up to the time that your client retired from 
Calcutta. Your client as the managing gomasta has to make up 
and explain the accounts up to that time. Our clients will offer 
every facility in the matter of the adjustment of accounts. ........ T 
Tt is not the fact that your client retired on the 27th June, rgro. 
He ceased to do active work in 1307 and retired in 1311. Our 
clients have no recollection of any notice from Messrs. Dutta and 
Guha. Our clients are ready to pay to your client whatever may 
be found due on an adjustment of the accounts up to r3t1." 

Now, as I read that letter, that contains three material state- 
ments: it contains a statement that the plaintiff was gomas/a of the 
defendants: the second statement is that he was employed up to 
1311 B. S. (corresponding with 1904-5), and no longer, and the 
third statement is that the defendants were willing and ready to pay 
to the plaintiff whatever might be found due to him on an adjust- 
ment of the accounts up to 1311. Now, what is the claim of the 
plaintiff in this case? He brought his suit in order to establish 
his right to have the accounts taken upon the basis that he was a 
partner, and that he was entitled to have the accounts taken down 
to June тото. The defendants’ solicitors wrote that he was nota 
partner and that he was not,entitled to have the accounts taken 
up to t910, but that he was only entitled to have the accounts taken 
upto 131: B. S, (corresponding with 1904-5). I cannot understand 
how that can be taken to be an acknowledgment of the right 
which the plaintiff was endeavouring to substantiate in his plaint, 
І can understand it being said and argued with considerable force 
that it was an acknowledgment of some part of the plaintiff's claim, 
inasmuch as his claim was to have the accounts taken up to June 
roro, and inasmuch as the defendants admitted that he was entitled 
to have the accounts taken up to 1904-05: То that extent it is an 
acknowledgment, butin my judgment it is not an acknowledgment 
of the right alleged by the plaintiff, namely that he was entitled to 
have the accounts taken up to June, rg1o. Inasmuch as the learned 
counsel for the appellants stated that they are willing that the 
accounts should be taken between the plaintiff and the defendants, 
upon the basis of the plaintiff being a partner in the. firm down to 
the end of the Bengali year 1311, this Court will make an order 
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that the accounts should be taken between the parties upon 
that basis. | 

The result is that this appeal is allowed ; and we direct that an 
account be taken upon the basis of the partnership wp to the end 
of the Bengali year, 1311. 

As regards costs, the appellants will have the costs of this 
appeal, but each party will pay his own costs of the suit in the Court 
of first instance. 

The decree of the Court of first instance will therefore be varied 
by substituting the words “епа of the Bengali year 1311” for the 
words twenty-seventh day of June one thousand nine hundred and 
ten" (inline 25 of the decree at page 36 of thé paper-book), 
and also by substituting the words “each party do pay his, her, 
or their own costs of this suit” for the words “the adult defend- 
ants personally and the infant defendant out of the assets of 
the said partnership firm do pay to the plaintiff her costs of 
this suit (to be taxed by the Taxing officer of this Court on scale 
No. 2) with interest thereon at the rate of six per cent. per annum 
from the date of taxation until realization..” The rest of the decree 
will stand. 

Mookerjee, J.—I agree that the decree made by Mr. Justice 
Greaves cannot be supported. : 

The plaintiff, who has died during the pendency of this litigation, 
instituted the suit on the 8th February, 1913, for reliefs on the 
allegation that he was a partner in the firm of Dwarikanath Makhan 
Lal Saha and that as he contributed labour and skill but no capit al, 
he was, as arranged amongst the partners, entitled to receive %ths 
share of the profits and bound to bear {th share of the loss arising 
from the business. Не further alleged that he had terminated his 
connection with the firm by notice to the other partners on the 27th 
June, 1910. He accordingly asked for a declaration that he had 
retired from the firm on the 27th June, roto, and that so far as he was 
concerned, the partnership had come to ап end and was dissolved: 
at that time. On this basis, he prayed for an order that accounts 
be faken to ascertain what amount was due to him as his share of 
the profits of the firm at the time of his retirement, and that- the 
defendants do pay him the sum so ascertained. The defendants, in 
their written statement, raised substantially four grounds of objection. 
They contended, first, that the suit was defective in form as one of 
the original partners, Benimadhub Shah Chowdhury, had died in. 
1895 and his representative had not been added as a party ; second- 
ly, that the plaintiff was not a partner as he alleged but a servant ; 
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_ thirdly, that bis connection with the business had terminated, not 
in тото as he alleged; but during the year 1904-5 ; and, fourthly, 
that the claim was barred by limitation. The plaintiff thereupon 
applied to Ње Court on the xath February, 1914 to add the re- 
presentative of the deceased partner as a defendant The result was 
that under section 22 of the Indian Limitation Act, the suit had to 
be regarded as instituted on the r2th February, 1914, as against thé 
added defendant, and, if, as against him, the suit had to be dismissed 
on the ground of limitation, it was bound to fail as against the other 
defendants as well, because obviously no accounts could be directed 
in respect of a partnership business in the absence of one of the 
partners. ConSequently, at the trial, the plaintiff found himself in a 
position of considerable embarrassment and so he asked for and 
obtained leave to amend the plaint by the insertion of two para- 
graphs. One of these paragraphs recited that the suit was saved 
from the bar of limitation by reason of the acknowledgment contained 


in four letters which had passed between the parties before the 


institution of the suit. The second paragraph recited that the proper 
period oflimitation was 6 years from the time that the plaintiff 
retired from the partnership business. "There was no prayer for 
amendment in any other respect, though the minutes show that the 
plaintiff indicated that further amendment might possibly be necessary. 
The case then proceeded to trial on the assumption that the plain- 
tiff was a partner and had retired on the 27th June, 1910, as alleged 
by him, and the question was argued whether the suit was barred 
by limitation. 

On behalf of the defendants, reliance was placed upon Art. тоб 
of the Indian Limitation Act and it was contended that as more 
than three years (calculated from tbe date of retirement of the 
plaintiff) had expired on the 12th February, 1914, when the suit 
must be deemed to bave been instituted, it was obligatory upon the 
Court under section 3 to dismiss the suit. The plaintiff replied 
that article 120 which provides for a period of six years, was appli- 
cable, and that if this contention failed, section 19 saved the suit 
from the bar of limitation. Mr. Justice Greaves has come to the 
conclusion that Art. 106 was not applicable and that the case was 
governed by article 120. In this view he has not discussed the 
question of the applicability of section 19. 

On the present appeal, Mr. Das has contended on behalf of the 
defendants appellants that article 106 is applicable and that the 
suit is obviously barred by limitation. On behalf of the respondent, 
Mr. Mitter has not seriously contested this position, but he has 
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argued that section 19 saves the suit from the bar of limitation. 
He has also prayed that the plaintif might be allowed at this stage 
to amend the plaint, on the footing that he was not a partner, as 
asserted by him in the third paragraph of his plaint, but a servant 
as alleged by the defendants in the first paragraph of their written 


statement. 


ТЕ is convenient to consider the application for amendment at 
the outset. 

In my opinion, the plaintiff should not be allowed to amend the 
plaint in the manner proposed at this stage of the litigation. It is 
well-settled that where a plaintiff bases his claim upon a specific 
legal relation alleged to exist between him and thé defendant, he 
should nof'be allowed to amend the plaint so as to base it on a 
different legal relation. "Ыз rule is only one aspect of the broader 
principle that leave to amend should be refused where the amend- 
ment would introduce a totally different, new, and inconsistent 
сазе. Неге the plaintiff came into Court deliberately on the 
allegation that he was a partner of the firm along with the 
defendants. ‘lhe defendants denied that he was at any time 
& partner and asserted that he was a servant. The case has 
proceeded to trial on these pleadings, the plaintiff has succeed- 
cd, and has got a decrec for accounts on the footing that 
he was a partner. He cannot now be permittéd to abandon that 
decree, to discard the fundamental allegation made in the plaint, 
to adopt as the foundation of his claim the allegation made by the 
defendants in their written statement, and to seek relief on the 
basis thereof. There are further two weighty reasons why the appli- 
cation should be refused as made at a very late stage of the procecd- 
ings. In the first place, if the plaintiff were now to institute a suit 
on the allegation that he was a servant, it would be successfully met by 
the plea of limitation. It is not necessary to hold as the Allahabad 
High Court has done in the cases of Balkaran Upadkya v. Gaya 
Din (1), and Muhammad Sadig v. Abdul Majid (2), that the Court 
is not competent to allow &n amendment of the plaint so as to 
introduce a cause of action which at the moment is barred by 
limitation. Butitis plain that the Court would be very reluc- 
tant to deprive the defendants in this manner of a valuable right 
which they have already acquired by the operation of the statute 
of limitation. See Seward v. N. M. Т. Со, (3), and the obser- 
vations of Lopes І. J. in Weldon v. Neal (4). This clearly is not a 

* (1) (1914) L L. R. 36 AlL 370. (2) (1911) I. L. R. 33 АП, 616, 

(3) (1885) 16 Q. B. D, 178. (4) (1887) 190). B. D. 394 
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case where the other side can be compensated by award of costs, 
which has been described by Bowen L J. as the one panacea which 
heals every sore in litigation: Cropper v. Smith (1). In the second 
place, the plaihtiff has died during the pendency of the litigation, 


and we can no longer bave his testimony which would have been’ 


of primary importance upon the question of his status. On these 
grounds, I hold that the application for amendment should not 
be entertained. ‘Iwo questions, consequently, require examination 
namely, first, is Art, тоб or г2о of the Indian Limitation Act 
applicable to this case? and secondly, if Art. 106 is applicable, 
does section 19 assist the plaintiff, and if so, to what extent? 


Art 105 provides that “a suit for an account and share of the 
profits of a dissolved partnership must be instituted within three 
years from the date of dissolution.” What then is the true meaning 
of the expression “dissolved partnership?” The defendants contend 
that this has reference to a partnership which, so far as the plaintiff 
is concerned has been dissolved ; in other words, the suit contem- 
plated by Art. тоб is brought by a plaintiff who has ceased to be a 
member of the partnership and has consequently become entitled 
to’ claim an account, and a share of the profits. The plaintiff 
contends, on the other hand, that if the partners ` other than the 
partner who has retired, carry on the business, there is no ‘‘dis- 
solved partnership” within the meaning of the article. In my 
Opinion, the interpretation suggested by the defendants gives effect 
to the true intentions of the Legislature, as is clear from the 
provisions of the Indian Contract Act relating to the dissolution of 
partnerships [sections 239, 253 (7) and (8)] In the case before 
us, the plaintiff alleges that he retired from the partnership on a 
specified date; he seeks a declaration that in so far as he is con- 
cerned the partnership was dissolved on that date. It is obviously 
immaterial whether the business was or was not carried on after 
his retirement by the other members ; for, if it was so carried on, 
it was nota partnership in which he was interested as a partner. 
From this point of view, Art. 106 is obviously applicable: AAinsa 
Bibi v. Abdul Kader Saheb (.), and Sudarsanam Maistri v. Nara- 
тшш Maistri (3). In the second of these cases Mr Justice 
‘Bhashyam Ayyangar formulates the law in terms with which I find 
myself in complete agreement “From the year 1894, the plaintiff 
ceased to be a member of the alleged partnership (vide section 253, 
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clause 7 of the Indian Contract Act) and, in fact, he retired from 
the partnership which had not been entered into for any fixed term 
(clause 8 of section 253, Indian Contract Act). It is, therefore, 
clear that the present suit, viewing it as one for "winding up the 
affairs of the partnership which terminated or was ‘dissolved in 
1894, is barred by the law of limitation. The fact that after 
retirement of one of two partners, the remaining partner carries on 
the same business makes no difference: Knox v. Gye (1). The case 
of Noyes у. Crawley (2) cited on behalf of the respondent is in point 
and Vice-Chancellor Malins expresses his full concurrence in the 
following statement of the law by Lord Lundley in his treatise on 
Partnership—'so long, indeed, as a partnership i$ subsisting and 
each partner is exercising and enjoying his own property, the statute 
has, itis conceived, no application at all; but as soon as a partner- 
ship is dissolved or there is any exclusion of one partner by others, 
the case is very different and the statute begins to run) The same 
learned author, on the authority of Pierece v. Lindsay (3), says that 
a dissolution of a partnership at will may be inferred from circum- 
stances. Having regard to the above authorities and clauses 7 and 
8 of section 253 of the Indian Contract Act, it is impossible to 
accede to the contention of the learned Advocate-General that 
there has yet been no dissolution of the alleged partnership between 
the plaintiff and the first defendant and that therefore the suit is not 


, barred by Art. тоб of the Indian Limitation Act.” The view attributed 


to Lord Lundley was emphasised by him in the case of Betjemaun 
v-.Betjemawn (4). There a partership had been carried on by three 
persons A, B and С. Of these A died, with the result that the 
partnership was determined by thet event. The question arose 
whether the partnership which was subsequently carried on by B 
and C was the original partnership or a new partnership: Lord 
Lundley held that the two sons continued the partnership but it was in 
point of law a different partnership, namely a partnership between 
the two: See also Barton v. North 5, Ry. Co. (5); Miller v. 
Miller (6). I hold accordingly that on his retirement, the plaintiff 
ceased to be a member of the firm, that in so far as he was con- 
cerned the partnership was then dissolved, and that time must run 
under Art. rc6 against him from that date. In this view, the claim 
was prima fade barred on the rath February 1914, when the suit 
must be deemed to have been instituted. This renders neeessary an 
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examination of the effect of section rg of the Indian Limita- 
tion Act, 

Section t9 of the Indian Limitation Act,—Y quote only so much 
thereof as is applicable to this case—provides that where before the 
expiration of the period prescribed for a suitin respect of any right 
an acknowledgment of liability in respect of such rght his been 
made in writing signed by the party against whom such right is 
claimed, a fresh- period of limitation shall be computed from the 
time when the acknowledgment was so signed. Reliance is Placed 
in this connection upon a letter dated the 21st January, 19*3 in 
which the defendants admitted that they were liable to render accounts 
to the plaintiff uğ to the year 1904-5, and at the same time stated 
specifically that the plaintiff retired in 1904-5 and not on the 27th 
June, 1910 as he alleged. This letter consequently does embody 
an acknowledgment (given within three years from the 27th June, 
1910, when the partnership was dissolved), of the right of the plain- 
tiff to have an account of the profits of the firm from the defendants 
down to the year r9o4-s. But it does notgo further. I cannot 
accede to the contention that as there was a liability to account, if 
the liability was admitted in part, the right was saved in its entirety. 
No authority has been mentioned which sustains the view that there 


cannot be an acknowledgment of a part of the right claimed., 


The decision in Brands v. Simpson (1) undoubtedly does not 
support this broad proposition and isclearly distinguishable. On the 
other hand, the decision ofthe Judicial Committee in Mantram Seth 
v. Seth Rupchand (a), where reference is made in terms of approval to 
the Judgment of Mellish, L.J.in Zu Re River Steamer Co. у. Mitchells 
Claim (3), points toa different conclusion. Mellish, L J. held that an 
acknowledgment to take a case out of the statute of limitation must 
be, first, one from which an absolute promise to pay can be inferred 
or secondly, an unconditional promise to pay the specific debt, 
or, thirdly, there must be a conditional promise to pay the debt and 
evidence that the condition has been performed. Consequently, the 
effect of the acknowledgment must depend, in each cage, upon the 
nature of the particular right claimed and the terms of the acknow- 
ledgment. In this case, there was an unconditional promise to pay 
whatever might be found due upon accounts taken, down to the 
year 1904-5, coupled with an express denial of liability to account for 
the subsequent period. І hold accordingly that section 19” saves 
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that portion only of the claim which is admitted in the letter. The 
appeal must accordingly be allowed and the decree modified to the 
extent indicated. 

Massrs. В. N. Basu & Co. :—Attorneys for the Appellants. 

Mr. T. B. Roy :—Attorney for the Respondents, 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, Mr. 
Justice Teunon and Mr. Justice Walmsley, 


KUMAR CHANDRA KISHORE ROY CHOWDHURY 
D. 2 
BASARAT ALI CHOWDHURY AND OTHERS.* 


Revision —Cfoil Procedure Code (Act V of 1998h Sec. гг te) —Charter. Act, 
el (ns) Маде of fact — Wrong decision based tkereom—'Suserintendence — 
Appeal, if lies. 

. The respondents’ landlord obtained a deczee for rent against them, and in 

execution of that decree he caused respondents! share in a putni taluk to be put 

up for sale. The share was two-thirds of the taluk. Та the sale, the share was 
bonght by the owner of the remaining one-third share. Subsequently the 
respondents applied to have the sale set aside, and this application was granted 
by the Munsif. On appeal to the District Judge by the auction-purchaser, the 
order setting aside the sie was reversed and the sale was confirmed. The 
learned District Judge in appeal stated that the property sold was one-third 
share and he also considered the purchaser to be a “new comer.” Thereupon 
the judgment-debtor preferred a motion {n the High Court ; а Rule was issued, 
and In due course the Rule came on for hearing before a Division Bench. The 
senior Judge held that the case was one in which it was right to Interfere and 
directed that the appeal should be heard again by the District Judge. "The other 

Judge however was of opinion that the circumstances were not such as to bring 

the case within the scope of section 115 of the Code of Civil Procedure, The 

auction-purchaser then lodged an appeal against the order of the senior Judge : 


Held, that an appeal lay under clause 15 of the Letters Patent against the 
order of the senior Judge, as his judgment was one which deprived the auction. 
purchaser of the benefit of the District Judge's judgment, which confirmed the 
sale and consequently it, was а judgment which materially affected the merits of 
the question between the parties. - 

" eLetters Patent Appeal Мо, 5 of 1916, against the decision of Mr, Justice 
N. R. Chatterjea, dated the 9th April, 1915, in Ciyil Rule No, 1145 of 1914. 
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Held also (Teunon J. contra) A mistake of fact and a wrong decision based 
on it, did not constitute illegality or irregularity within the meaning of cl. (c) of 
section 115 of the Code of Civil Procedure. The High Court could not interfere 
with the decision of the learned District Judge neither under cl. (c) of section 
115 of the Code of Civil Procedure, nor under clause 15 of the Charter Act. 


Skew Prosad v. Ram Chunder (1); Krishna Mohini v, Kedarnath (2) and 
Amir Hassan v. Sheo Baksh (3) followed. 


That the High Court could not interfere under section 115 of the Code of 
Civil Procedure as the Judgment. debtor bad his remedy in review of judgment. 


Held further (Teunon J. expressing no opinion). The word ‘superintendence! 
In clause 15 of the Charter Act should be construed very narrowly. 


Appeal by the Auction-purchaser. 
Application to set aside execution sale. 


The primary Court set aside the sale but the order was reversed 
on appeal Against that order an application was made under sec- 


tion 115 of the Code of Civil. Procedure and clause 15 of the 


Charter Act . | , А - 
‘The following- judgments were delivered : 


N. -В. Chatterjea, J—The petitioner in this case was the 
owner of a two-thirds share of a patni tenure, the remdining one- 
third of which’ belongs to the auction-purchaser, opposite party. In 
execution of a decree for arrears of rent obtained by the zemindar, 
the two-thirds share of the petitioner was sold, and was purchased 
by the auction-purchaser, opposite party for Rs. 2755. The peti- 

` tioner applied to have the sale set aside on the ground that the pro- 
perty was worth not less than Rs. 6,000, and that there were irre- 
gulayities in publishing the sale which resulted in substantial injury 
to him. Е i - 

'The Court of firs instance found upon tlie evidence, that the 
zalue of the property had been deliberately understated in the sale 
proclamation at Rs, 600; that the sale proclamation was not duly 
published, that there were no bidders except the decree-holder and 
the auction-purchaser, and that the property was valuable and 
might be worth Rs, 6,000 as alleged by the judgment-debtor. 

That Court came to the conclusion that “it is no wonder that the 
sale proclamation being not duly published, and there being: deli- 
berate mis-statement as to the value in the sale proclamation, the 
disputed property was sold away for the inadequate price to the 
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detriment of the judgment-debtor,” and accordingly set aside the 
sale. 

With regard to the under-statement of value in the sale-procla- 
mation, the learned District Judge on appeal, obserwed :— "There із 
no sufficient reason for supposing that the natural effect of such 
a statement was to choke off likely bidders, unless one can seriously 
take the view that the statement must have operated as а deterrent to 
persons who would otherwise have been prepared to bid, the cir- 
cumstance that it was not strictly accurate cannot be regarded as a 
material irregularity.” This view is clearly opposed to that taken by 
the Judicial Committee in the case of Saadatmand Khan v. Phul 
Kear, (х) where their Lordships observed: “It Б indeed some- 
thing more than the kind of irregularity which is commonly alleged, 
for it is a mis-statement of the value of the property which is so 
glaring in amount that it can hardly have been made in good faith, 
and which however it came to be made, was calculated to mislead 
possible bidders, and to prevent them from offering adequate prices 
or from bidding at all.” In the present case the amount for which 
execution was taken out appears to have been Rs. 1447-5-9 plus 
Rs, 129-15-0 on account of costs, and the propery was valued at 
Rs. 600 in the sale-proclamation. 

The property was sold for Rs. 2755, and I do not understand 
what the learned Judge means by saying that the statement as to 
the value in the sale-proclamation was not “strictly accurate.” How- 
ever that may be the learned Judge did not come to a finding as 
to whether there was a deliberate-mis-statement as to value in the 
sale proclamation as found by the Court of first ifistance. 

As regards the question whether the sale-proclamation was duly 
published, he made certain observations, and concluded as fol- 
lows :—"The fact that there may have been a certain want of formality 
about the manner of publishing the sale-proclamaiion does not in 
my opinion warrant the conclusion that publicity, the proclamation 
is designed to secure, had not been attained with the cons: quence 
that the result of the sale has been appreciably affected,” but he has 
not come to a definite finding whether the sale proclamation was 
duly published according to law. 

The Court of first instance came to clear findings that the value 
of the prx perty had been deliberately mis-stated in the sale proclama- 
tion, and that the sale proclamation was not duly published. Either 
of which would constitute a material irregularity in publishing the 
sale, and the learned D.strict Judge has acted with material irre- 

(:) (1898) L L. R 20 All. 412, 
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gularity in reversing the order of the lower Court without coming 
to definite findings on the said points. But then, he has found 
that the price fetched at the sale was not inadequate and if that is 
so, it would bé immaterial whether there were irregularities in 
publishing the sale. In arriving however at the conclusion as to 
the price fetched at the sale, the learned Judge started with a mis- 
conception on a fundamental point, The property sold, as already 
stated, was two-thirds of a putni taluk. The learned District Judge 
starts with the idea, that what was sold was one-third of the purni 
taluk. It cannot be said that the words ‘one-third’ was-a mere 
slip. The learned Judge begins his judgment by saying that, “ће 
property sold was one-third share of a putri taluk” and further on 
says "T can find no substantial ground for the view that the property 


sold could be expected to fetch very much more than Rs. 2755 ata . 


public sale. It consists as already stated of a one-third share of a 
Buini" Then he discussed the question whether the Court of first 
instance was right in holding that Rs. 6,000 was the value of the 
property, and observed as follows :—‘ The lower Court's estimate of 
Rs, б,осо as the approximate value of the property is based solely 
upon a statement of the judgment-debtor himself. He does not 
furnish any of the data which lead to this result except that the putni 
comprises six hundred bighas and yields him an income of Rs, 400. 
But nothing is said of any possible drawbacks in the'shape of 
difficulties that may intrude themselves in the way of a new comer 
to prevent him from getting the full benefit of his purchase, But 
this is the sort of risk, that any would-be purchaser—not already 
interested in the property as the appellant is—would have to take 
into account in deciding what it was worth his while to pay for it.” 
The appellant beforesthat Court, viz, the auction-purchaser was 
however, not a "new-comer" or “a person not already interested in 
the property" as the learned Judge thought, but was a co-sharer in 
the purni taluk itself to the extent of one-third. 

The question is whether under the circumstances, the case comes 
` under the third clause of section 115 of the Civil Procedure Code 
which speaks of the Court having acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 

Now the Court had to decide whether the property sold viz. 
two-thirds of the pufni taluk fetched an inadequate price at the sale 
by reason of certain irregularities, and the Judge started with the 
idea that the property sold was one-third of the рил, and came to 
в ceitain decision on that basis. 

A proper trial pre-supposes that the Court has no misconception 
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about the question to be tried. And if a Tudge places the very 
question for adjudication before him wrongly upon a misconception 
"оп a fundamental point and then proceeds to decide such a. question 
there is no proper trial .of the case, and in acting fn that way, the 
Court, I think, commits a material error of procedure and acts in the 
exercise of its jurisdiction, illegally or with material irregularity 
within the meaning of section 115 of the Civil Procedure Code. І 
think we have the power to interfere under that section or under 
section 15 of the Charter Act. ` 


There can be no doubt as to the дола fides of the application to 


| „set aside the sale, аз would appear from the fact that the petitioner 


deposited the entire decretal amount together with interest and costs 
due to the decree-holder, and the amount of compensation payable 
to the auction-purchaser as directed by the Court of first instance 
before the sale was set aside by that Court. 


. I am of opinion that we have the jurisdiction to interfere and the 
ends of justice require that we should interfere in this case. I 
would, therefore, set aside the order of the District Judge, and 
remand the case to him for a re-hearing of the appeal in accordance 
with Iaw. 


No order as to costs, 


Mallick, J.—I agree that the learned District Judge should have 
come to a definite finding as to the allegations that the decree-holder 
had fraudulently undervalued the property an { that the sale notices 
in two of the mouzas had not been served. But the omissions are 
immaterial because the learned Judge has come to a clear finding 
that the price realised at the auctioa was not inadequate. It is ad- 
mitted that unless this finding can be revised under section тт 5 Civil 
Procedure Code, the sale must stand. Now, with very great deference 
to my learned brother, I do not think, that this is a case to which 
section 115 can apply. That section has a very limited operation. 
The learned District Judge had jurisdiction to find that the price 
was adequate and he has done so. If in arriving at this finding he 
has committed an error of fact by assuming that the share of the 
Patni put up to sale was one-third, whereas it was really two-thirds, 
it cannot be said that he has in any way acted illegally or with 
material irregularity. Then itis alleged that the learned Judge was 


‘in error in saying that the auction-purchaser was a stranger though 


he was really а co-sharer іп that portion of the putni which was not 
put up to sale. I am not certain whether the Judge was ignorant 
of the fact that the auction-purchaser had.an interest in the 
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remainder of the putni and whether in using the expression 'new- 
comer he did not merely mean that the auction purchaser was not 
party to the suit. But even if he was really in error on this point, 
the mistake iseone of fact and cannot make section 115 applicable. 


In the case of Krishna Mohini Dossee v. Kedarnath Chucker- . 


бийу (1), the learned Judges in interpreting the ruling of the Privy 
Council in Amir Hassan v. Sheo Baksh Singh (2) said that whenever 
a Court has jurisdiction to decide a question whether it is a question 
of law or a question of fact its €ecision on that question is not 
revisable by this Comt. The case before us is fully covered by the 
. above rule. But it is argued that where a Court in exercising its 
jurisdiction faits to apply its mind to the question at issue and 
thereby to hold a proper trial it acts illegally and with material 
irregularity. Now it is clear that the Court was aware that it had to 
value a property alleged by the judgment-debtor to measure боо 
bighas and to yield an income of Rs. 400 perannum. In my 
opinion it would be wrong to say that there has been no proper 
trial of the material issue in the case because the Judge has made a 
mistake as to the exact proportion which these 600 bighas bear to 
the whole фий. The Civil Procedure Code makes ,no distinction 
in favour of errors which are furidamental errors for the purposes of 
section 115 and I think any attempt to make such a distinction 
wouldlead us into great difficulties. I think therefore that the 
petitioners’ pioper remedy was to apply for a review. But as my 
learned brother, who is the senior Judge of the Bench, holds a 
different opinion, his view must prevail and the case remanded for 
re-hearing as directed by him. 


Against this decision, the Prone Party appealed under section 
15 of the Letters Patent 


Babus Mahendra Nath Ray and Rames Chunder Sen for the 
Appellant. 


Babu Mohini Mohan Chuckerbutty for the Respondents, 


Sanderson, C. J.—This is an appeal under section 15 of the 
Letters Patent arising from a difference of opinion» between Chatter- 
jea J. and Mullick J. 

The facts are as follows :— 

The landlord of the judgment-debtor obtained a decree for rent 
against him, and in execution thereof, the judgment-debtor's interest 
in a putni tenure was sold. His interest was а two-third share, At 
the sale the debtor's interest are bought for Rs. 27 55 by Kumar 
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Chandra Kisbore Roy Chowdhury, who was the owner of the remain- 
ing one-third share. The judgment-debter applied under order 
21 rule go to have the sale set aside: the Munsiff in the Court of 


, first instance set aside the sale on the ground that ће was not satis- 


‘fied that the sale proclamation was duly published, and on the 
further ground that the price was deliberately understated їп the 
proclamation and that the disputed property was a valuable one 
and might be worth Rs. 6,000 as alleged by the judgment-debtor. 

The auction-purchaser appealed rom the order of the Court of 
first instance and the District Judge allowed the appeal. On the 
motion of the judgment-debtor, a Rule was issued by the High Court 
which came on for hearing before Chatterjea J. ‘and Mullick J. 
Chatterjea J. held that the Court had power to interfere under clause 
(c) of section 115 of the Civil Procedure Code or under section 15 
of the Indian High Courts Act, 1861. On the other hand Mullick 
J. came to the conclusion that having regard to the limited operation 
of section тт, the Court had no jurisdiction to interfere; he 
expressed no opinion as to section 15 of the Indian High Courts 
Act. 

The opinion of the senior Judge prevailing, an order remanding 
the case was made and a re-hearing was directed: hence this appeal 


` by the auction-purchaser. 


The grounds upon which Chatterjea J. based his judgment were: 

(т) That the learned District Judge did not come to any finding 
(a) as to whether there was a deliberate misstatement as to value in 
the sale proclamation; or (b) as to the publication of the proclama- 
tion. 

(2) That the learned District Judge started with a misconcep- 
tion on a fundamental point, inthat he based.his judgment upon . 
the assumption that what was sold was one third share of the Pun 
taluk, whereas in fact it was a two-thirds share. ` 

(3) That the learned District Judge assumed that the purchaser 
was a ‘new-comer’ whereas he was himself a Poser d in the putai 
tenure to the patent of one-third. | 
^ The question fs, whether under the above circumstances the casé 
comes within clause (c) of section 115 of the Civil Procedure Code. 

The clause provides as follows:— — . 

115. "The High Court may call for the record of any case 
which has been decided by any Court subordinate to such High 
Court and in. which no appeal lies thereto, and if such subordinate 
Court appears— | А 

(а) + в 2 * " 
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(b) * * * * 

(c) to have acted in the exercise of its jurisdiction illegally or 
with material irregularity, the High Court may make such order in 
the case as it thinks fit” 

This clause has been the subject of judicial decision in this 
Court, eg, in Shew Prosad Bungshidhur v. Ram Chunder 
Haribux (т), Jenkins C. J. said, “it appears to me that section 115 
can only be called in aid when the failure of justice (if any) has been 
due to one or other of the faults of procedure indicated in that 
section." 

In Krishna Mohini Dossee v. Kedar Nath Chuckerbutty (2) 
Petheram C. }. speaking of section 622 of the Code of Civil Proce- 
dure of 1882 which was in terms similar to the section now under 
discussion said : 2 

“But then comes a very different and more difficult question, and 
that is the question whether this order can be revised by the Court 
under section 622 of the Code of Civil Procedure. This is а section 
which has been a good deal enquired into. 

“Tn our opinion it is a section of very limited operation. What 
the section says is that the High Court may revise a decision of the 
Court by which the case was decided if the Court appears to have 
exercised a jurisdiction not vested in it by law, or to lave failed to 
exercise a jurisdiction so vested, or to have acted in the exercise of 
its Jurisdiction illegally or with -raterial irregularity. 

* Now, it seems to us, that the meaning of this section is that, 
whenever a Court has jurisdiction to decide a question, whether it 
is a question of law or a question of fact, its decision on that ques- 
tion is not revisable by this Court.” 

Both of these decisions were based upon the decision of the 
Judicial Committie of the Privy Council іп Amir Hassan Khan 
v. Sheo Baksh Singh (3). 

The question therefore is, can it be said that the District Judge 
acted in the exercise of his jurisdiction illegally or with material 
irregularity, and having regad to the construction put on clause (c) 
of section 115, was the failure of justice due to such a fault of proce- 
dure as is indicated in this clause. 

As regards the misstatement of value in the proclamation as I 
read the District Judge’s judgment, he assumed that there was such 
a misstatement but he thought it was not a material irregularity. 

_ As regards the alleged want of finding with reference to the 

(1) (1913) I. L. В, 41 Calc. 323 (338). ` 

(2) (1888) I. L. К. 15 Calc. 446 (449. (3) (18841I. L. R, 11 Calc 6, 
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publication of the proclamation, I think tbat the learned District 
Judge should have arrived ata definite conclusion on this point, 
but in view of his finding that the price obtained for the property 
was adequate, this matter was apparently considereds by him as of 
no material importance to his judgment. As regards his miscon- 
ception as to wbat was sold, and as to the position of the auction- 
purcheser, the learned Judge made a grave mistake of fact. 

The learned Judge, however, had jurisdiction to decide all these 
questions, and if he made a mistake as to law or fact this Court can 
not interfere by way of revision. He had to decide whether the 
price obtained for the property was adequate. To arrive at а con- 
clusion thereon he would naturally first have to decide what was 
the plaintiffs interest in the putni taluk and whether the purchaser 
was a person who would pay a fair price. He stated that the pro- 
perty sold was a ird, share ; and therein he made a grave mistake, 
as the plaintiff's interest was а rd, share: he also considered the 
purchaser to be a “ new comer” whereas he was himself a co-sharer. 

These are questions which in my judgment the learned Judge 
had jurisdiction to decide, and although he made grave mistakes of 
fact, upon which he based his judgment, with respect to these matters, 
in view of the construction placed upon the section in the above- 
mentioned cases, with which I agree, his decision is not revisable 
by this Court It may be noted that he judgment-debtor was not 
withóut a remedy: he could have applied to the learned District 
Judge for a review and if the attention of the learned Judge had 
been drawn to the serious mistake of fact which he had made, it is 
almost impossible to believe that the application for review would 
have been refused. 

As regards the contention that this Court has power to interfere 
under section 15 of the Indian High Courts Act 1861, having 
regard to the circumstances of this case, in my judgment this Court 
has no such power. 

"There was no right of appeal from the order of the District Judge, 
and, in my opinion, as already stated under the circumstances of 
the case, this Court has no jurisdiction under section 115 of the 
Civil Procedure Code to revise the judgment of the District Judge; 
if this Court were to interfere, basing its interference upon the powers 
conferred by section 15 of the Indian High Courts Act, it would in 
my judgment be straining the meaning of the word “ ѕирегімеп- 
dence" unduly. It would mean that although there was no right of 
appeàl and no power to revise under section 115 of the Code this 
Court could by exercising its power of “ superintendence” in effect 
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hear an appeal, or act in revision. I am not prepared so to hold, 
and indeed it is not necessary to put. upon the section in question 
any such strained meaning, because, as already stated, here was 
an obvious remedy available to the judgment-debtor, viz, by way of 
review, by means of which the unfortunate mistake could have bee1 
put right. . 

A preliminary point was taken that there was no right of appeal: 
In my judgment an appeal lies on the ground that Chatterjea J’s judg- 
ment was one which deprived the auction-purchaser of the benefit of 
the District Judge’s judgment, which confirmed the sale, and conse- 
quently it was a judgment which materially affected the merits of the 
question betweerf the parties. 

For these reasons, in my judgment, the appeal should be allowed 
with costs both in this Court and before Chatterjea and Mullick JJ., 
the Rule should be discharged and the order directing a rehearing 
should be set aside. 

We assess the hearing-fee at two gold mohurs for each hearing 
in this Cout. 


Teunon, J.—This is an appeal under article 15 of the Letters 
Patent against the decision of Mr. Justice Nalini Ranjan Chatterjea. 

By his decision he sets aside an order of the District Judge of 
Dinajpur and remands the case in which the order was made for re- 
hearing. 

A preliminary objection was taken that denise the decision of 
Mr. Justice Chatterjea no further appeal lay under article 15 of the 
Letters Patent, On this point I agree with the décision of this Court 
in Behari Lal Shaka у. Jnanendra Nath Bhatiacharjea (т), (though 
that was an appeal against a judgment in 2nd appeal) and therefore, 
this objection, in my opinion, cannot be sustained. 

The appeal arises out of an application made by the judgment- 
debtor under the provisions of the Code of Civil Procedure, order 21, 
rule go for the setting aside of a sale in execution. 

The property sold was the judgment-debtor's two-third share in 
a certain Putni Taluk. The trial Court held that in the sale pro- 
` clamation the value of the property had been deliberately under- 
estimated, that the sale proclamation had not been duly published 
and that by reason of these irregularities or frauds an inadequate 
price had not been realised. 

Against the order setting aside the sale on the grounds just stated 
the auction-purchaser appealed. The District Judge at the hearing 
of the appeal came to no clear finding as to the ovem of the 
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sale proclamation, held that the statement of value (Rs. 600) though 
а gross misstatement was not calculated to deter possible bidders, 
and that the price fetched at the sale (Rs. 2,755) was not seriously 

inadequate. He therefore decreed the appeal. ® ` 

Against this decision there was an application in revision to this 
Court. At the hearing of the Rule then obtained it was contended 
that the District Judge had failed to value the property sold, namely, 
the judgment-debtor’s two-third share in a dertian Putni Taluk. 

His judgment in fact makes it apparent that he conceived that he 
was required to value a one-third share. Moreover his judgment 
indicates thit he has fallen into.a further error regarding the area, 
that is, he appears to think that the judgment-débtor’s statement 
of area, 6oo bighas, applies not to his own share (two-thirds) but 
to the whole Putni of which the Judge therefore proceeds to value 
one-third ie, гоо bighas. The learned Judges who heard the Rule 
differed, Mr. Justice Mullick, who has himself apparenly misappre- 
hended the District Judge’s statement regarding area, holding that 
the error committed by the District Judge did not bring the case 
within the scope of section 115 of the Code while the senior Judge, 
Mr, Justice Chatterjea, was of opinion that under section ттс of 


_ the Code, and also under section 1 5 of the Charter Act, the Court 


could and should interfere. 

Against the latter’s decision the present appeal has been pre- 
ferred by the guction-purchaser. 

At the hearing before us, it has been contended on behalf of the 
appellant that the error into which the District Judge has fallen is 
merely one of those erroneous decisions or “sad mistakes” to which 
the case of Amir Hassan v. Sheo Baksh (т), decided by their Lord- 
ships of the Judicial Committee, and the case of Shew Prosad v. 
Ram Chunder (2) should be held to apply. 

To this contention I am unable to assent. 

It may be that if the parties had been in dispute as to the 
judgment-debtor’s interest in the putni and if, however erroneously, 
the District Judge had decided that his interest was not two-third | 
but one-third (and the area not боо bighas but 200 bighas) this - 
would have been merely an erroneous decision on a question of 
fact with which acting under section 115 of the Code we could not 
and should not interfere. 

But the case here appears to me to be different. The property 
sold was clearly specified in the sale proclamation as the judgment- 
debtor's two-third share. Аз to the extent of the judgment-debtor's 

(1) (1884) 1, L К. 11 Cale, 6. (а) (1913) L L. В. 41 Calc. 323. 
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interest there was no dispute between the parties. Specified shares 
are distinct entities. It is the duty of a Judge to decide secundum 
allegata probata. Instead of doing so the learned Judge here has 
set himself to vayie not the property sold but an entirely different 
property and on his finding as to the value of this: different or 
imaginary property he has declined to set aside the sale of the judg- 
ment-debtor’s property valued by the judgment-debtor at more 
than double the price realised. 

By way of analogy merely, I should refer, in support of the view 
І take, to two cases decided by the Bombay High Court: Gorakh 
v. Vithal (1), and Ven&ubai v. Lakshman (a). 


For these reasons and differing with all respect from my learned 
colleagues I am of opinion that the present appeal should be dis- 
missed with costs, i . 


Walmsley J.—This appeal is against an order passed by Mr. 
justice Chatterjea on an application made by the present respondent. 


The circumstances are as follows: 


The respondents’ landlord obtained a decree for rent against him, 
and in execution of that decree he caused respondents’ share in a 
puiné taluk to be put up for sale. The share was two-thirds of the 
taluk. In the’ sale, the share was bought by the owner of the 
remaining one-third share, subsequently the respondents applied to 
have the sale set aside, and this application was granted by the 
Munsiff. Then the auction-purchaser preferred an appeal, and the 
order setting aside the sale was reversed and the sale was confirmed. 
Thereupon the judgment-debtor preferred a motion in this Court ; 
a Rule was issued, and in due course the Rule came on for hearing 
before Mr. Justice Chatterjea and Mr. Justice Mullick. The former 
held that the case was one in which it was right to interfere and 
directed that the appeal should be heard again by the District 
Judge. The latter, however was of opinion that the circumstances 
were not such as to bring the case within the scope of section 115 
of the Civil Procedure Code. The auction-purchaser has lodged 
this appeal against Mr. Justice Chatterjea’s order directing, that the 
appeal should be re-heard. 

A preliminary objection was taken at the hearing by the learned 
pleader for the respondent to the effect that no appeal lay: and he 
referred to the case of Zhe Justices of the Peace for Calcutta v. The 
Oriental Gas Co. (3) Ido not think that that case supports his 

(1) (1887) I. L. R. 11 Bom. 435. (2) (1887) I. L, R. 12 Bom. 617. 

, (3) (1872) 8 B. L, R 423 (452). 
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argument. The learned Chief Justice said there ‘ we think that ' judg- 
ment’ in clause 15 means a decision which affects the merits of the 
question between the parties by determining some right or liability.” 
Applying that definition to Mr. Justice Chatterjeajs judgment, it is 
clear that it'affects the merits of the question in a. very material 
degree. The effect of the decision by the lower appellate Court 
was to confirm the sale: but by Mr. Justice Chatterjea’s order the 
Munsifl’s order setting aside the sale is restored until the auction- 
purchaser has convinced the District Judge at a second hearing of 
the appeal that it ought to be reversed. І hold, therefore, that the 
preliminary objection cannot be ‘sustained and that the appeal 
does lie. . 

For the appellant it is urged thatthe reasons given by Mr. Justice 
Chatterjea cannot be brought within any of the clauses of section 
115, Civil Procedure Code, It is clear that clauses (a) and (b) have 
no application. Can it be said that the learned District Judge "acted 
in the exercise of his jurisdiction illegally or with material irregular- 
ity?” The learned pleader for the respondent says that because the 
lower appellate Court treated the property as being one-third of 
the taluk instead of two-thirds, there was no proper trial of the case. 
He stated this argument in several ways: that the learned Judge did 
not apply his mind to the case really before him; that he decided a — 
case about the one-third share and not about the two-thirds share; 
that, he did not try the judgment-debtor’s case at all. Stated in any 
form, the argument is, if I may use the epithet without offence, 
nothing but a specious way of saying that the learned Judge made a 
very serious mistake regarding the extent of the interest which had 
been sold. A mistake of fact, however, and a wrong decision based 
on it, do not constitute illegality or irregularity. I think this view 
is in accordance with a recent decision of this Court, Shew Prosad 
Bungshidhur v. Ram Chunder Haribux (1) and with a decision by 
their Lordships of the Privy Council, Amir Hassan Khan v. Sheo 
Baksh Singh (з). In my opinion, therefore, the present case does 
not come within the scope of section 115, Civil Procedure Code. 

For the respondent it is urged that if he cannot obtain relief 
under section 115, Civil Procedure Code at any rate the provisions 
of section 15 of the High Courts Act are wide enough to cover his 
case Attempts are often made to put an elastic interpretation upon 
the word ‘superintendence.’ Personally I think the word should be 
construed very narrowly. It is not necessary, however, to consider 
what meaning should be given to it, for there is one fact in the 


(1) (1913) 1. L, К 41 Cale. 323, (2) (1884) T. L, К. 11 Cale, б, 
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present case which prevents the’ respondent from asking us to go  . Сы 
beyond the provisions of the Civil Procedure Code. That fact is 1917. 
his failure to apply to the lower appellate Court for a review of Chan dia Kishore 
judgment. It is clear that the respondent was “aggrieved by a 
mistake apparent on the face of the record” and if he had made a pon 
proper application under order XLVII he would, doubtless, have Walmsley, J. 
obtained relief. 

Although I share Mr. Justice Chatterjea’s sympathy for the 
judgment-debtor, I think we cannot uphold his order. In my , 
opinion the appeal should be allowed, the order-directing the appeal = 
to be re-heard by, the District Judge should Бе set aside, and the 
Rule obtained, by the judgment-debtor should be discharged. I Я 
therefore concur in the orders of the learned Chief Justice. 


А. T. M. Appeal allowed. 


>. 
Basarat Ali. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 


BHARAT RAMANUJ DAS MAHANTA Cin. 

° : | E. "e à 191. 

ISHAN CHANDRA HALDAR AND OTHERS.* nof 

Mor tgage— Mortgagee, purchaser of equity of redemption — Purchase in execution 
of money decree— Mortgage, if trustee, 


August, 24. 


A mortgagee can purchase an cquity of redemption at a sale held in execu- 

tion of a money decree obtained by a stranger against the mortgagor. Не does 

not hold the equity of redemption as a trustee for the mortgagor and for his 
benefit, 


Erusappa v.iCommeriial and Land Мотсарт Bank Ltd, (1) dissented from, 
"Appeal by the Plaintiff А 

Suit for redemption of an usufructuary mortgage. 

The material facts and argu rents appear from the judgment. 


Ratus Ram Chunder Masumdar, Mohini Mohan ла апа 
 Jranendra Nath Dutt for the Appellant. 


* Appeal from Appellate Decree No, 2172 of 1915, against the decree of 
C Twidell Esq , District Judge of Bankura, dated the 4th June, 1915, affirming 
that of Babu Kishori Mohan Bose, Munsiff of SR dated the 4th Junc, 1914. 
(1) (1899) I. L. 5: 23 Mad. 377. 


431 


Civit, 


1917. 
лә 


Bharat 
е. 
Ishan. 


Angust 24. 


—À 


THE CALCUTTA LAW JOURNAL. (Vor. XXVII. 


Babus Mahendra Nath Ray and Manmatha Nath Ray for the 
Respondents, : 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffin a suit for 
redemption of an usufructuary mortgage, dated the rth July, 188r. 
On the aoth August, 1884, the equity of redemption was sold in 
execution of a money decree against the mortgagor, and was 
purchased by the mortgagee. On the rrth May, 1907, the plaintiff 
took a conveyance of the equity of redemption from the heirs 
of the mortgagor, and on the 19th May, 1913,. instituted this suit 
for recovery of possession upon redemption. The Courts below. 
have dismissed the suit on the ground that the plaintiff, by: 
his purchase, has not acquired title to the equity of redemption 
and cannot claim to redeem the mortgage. "The plaintiff appel- 
lant has controverted this view and has argued that the mort- 
gagee, ‘by his purchase of the equity of redemption on the aoth 
August, 1884, did not acquire an irredeemable title, but became a 
trustee for the benefit of the mortgagor and might be called upon 
to submit to redemption. In support of this view, reliance has been 
placed upon the decisions in Erusappa Mudaliiar v. Commercial and 
Land Mortgage Bank Lid. (1), and Pancham Lal Chowdhry v. 
Kishun Pershad Misser (2). 

The first of these cases apparently assists the contention of the 
appellant, but we are unable to accept as well-founded the rule of . 
law enunciated therein. We cannot affirm the proposition that 
whenever a mortgagee purchases the equity of redemption at a sale 
held in execution of a money decree obtained by a stranger against 
the mortgagor, the mortgagee holds the equity of redemption as 
trustee for the mortgagor, and for his benefit. Neither principle 
nor authority supports this comprehensive proposition, which has, 
indeed, been expressly repudiated in the cases of Seska Ayyar v. 
Krishna Ayyangar (3) ; Kutlan Nayar v. Krishnan Mussaé (4), and 
Lkhotha v. Chakhiamma (5). We are further of opinion that 
the broad rule formulated on behalf of the appellant is contrary 
to the decision of the Judicial Committee in Rajah Kiskendatt 
Ram v. Rajah Mumtaz Ali Khan (6), where the judgment 
of Knight Bruce L. J. in Shaw v. Bunney (7) was quoted with 

(т) (1899) L L. R. 23 Mad, 377. (а) (1910) 14 С, W, М. 579. 

(3) (1900) І, І. R- 24 Mad. 96, (4) (1902) 12 M, L. J. 390. 

(5) (1903) I. L. К. 27 Mad. 428, 

(6) (1879) Le R. 6 I. А, 145; 1. L. К. 5 Calc. 198, 

(7) (1864) 33 Beav. 494; 2 DeG, & 5, 4683 139 R. R, 190, 
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approval. The question raised before the Judicial Committee was, 
whether, when a landed estate has been twice mortgaged by the 
owner, So that there are several distinct mortgages not connected 
with each othef, one first, the other second, and the first mortgagee 
having a power of sale duly exercises it, the second mortgagee 
becoming the purchaser, such a state of things prevents him from 
acquiring by means of the purchase that absolute and irredeemable 
title against the mortgagor which a stranger making the purchase 
would have acquired. "The question thus formulated was answered 
in favour of the mortgagee purchaser, and it was ruled that, in the 
absence of special circumstances to show that the second mortgagee 
had availed himself of his position as a mortgagee to procure some 
fecility or advantage leading to the purchase or connected with it, 
he is precisely in the same position as a stranger purchaser. - See 
also Kirkwood v. Thompson (1). This view is in accord also with the 
decision of the Judicial Committee in Xhiarajmal v. Daim (2). 
That case is not an authority for the proposition that a mortgagee 
is under a disability to purcbase the equity of redemption brought 
to sale at the instance ‘of a stranger decree-holder, although the 
position might be different if the mortgagee himself acquired the 
equity of redemption at an execution sale held at his instance in 
contravention of the rule enunciated in section 99 of the Transfer of 
Property Act. 

As regards the judgment in Pancham Lal Chowdhury у. Kishun 
Pershad Misser (3), we are not unmindful of the dictum it con- 
tains, namely, that, as an established proposition of law, the 
purchase of the equity of redemption constitutes the mortgagee the 
trustee for the mortgagor. This observation, however must be 
limited to the circumstances of the particular case then before 
the Court namely, the case of a purchase by the mortgagee in con- 
travention of the provisions of section 99 of the Transfer of Pro- 
perty Act. 

We are clearly of opinion that the suit has been rightly dismissed 
by the Courts below, as at the date of its institution, the plaintiff had 
no interest in the equity of redemption, which had finally vested in 
ihe mortgagee on the soth August, 1884. 

The result is that the decree of the District Judge is affirmed and 


this appeal dismissed with costs. E 
A. T. M. . ‘ | Appeal dismissed. 
(1) (1865) 2 Н, & M, 392, (a) (1904) I. Le К. 32 Cale 296 


(3) (1910) 14.C. W. N. 579. 
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‚ CRIMINAL REVISION. 


Before Mr. Justice Richardson and Vr. Justice Beachcroft. 


CRIMINAL. MANHARI CHOWDHURY ° 
1917. v 
ml : 
November, 28, KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1848), See 403—Theft—Calcutta Police 42 

(IV B. C. of 1866 as amended ), Sec. $44. 

The petitioner, a dealer in jute, wis found in possession of certain bales and half 
bales of jute. With reference to that jute he was placed on his trial on charges 
framed in the alternative under sections 380 and 411 of the Indian Penal Code. 
He was acquitted and the Court directed that the jute which was the subject 
matter of the charge should be returned to him. While he was removing this 
jute he was again arrested, the jute was again seized and a proceeding was taken 
under section 53A of the Calcutta Police Act: 

Held, that the petitioner could not be tried a second time on the same facts 
for an offence cognate to or involved in the offences with which he was previously 

з charged. The proceedings came within the prohibition contained іп section 403 
of the Code of Criminal Procedure: — Queen- Empress v. Croft (1) distinguished, 
i Revision under section 435 of the Criminal Procedure Code. 
The facts appear from the judgment. 
Babu Probodh Chandra Chatterjee for the Petitioner. 
Mr. Orr for the Crown. 


The judgment of the Court was as follows: 
November, a8. . 


This Rule was issued on the Chief Presidency Magistrate to show 
cause why certain proceedings taken against the petitioner under 
section 54À of the Calcutta Police Act should not be quashed. 
The petitioner is a dealer in jute carrying on business at 115 Benia- 
tola Street Calcutta. Itappears that he was found in possession 
of certain bales and half bales of jute. With reference to that jute 
he was placed on his trial before a Presidency Magistrate on charges 
framed in the alternative under sections 380 and 411, Indian Penal 

"Code. He was convicted by the learned Magistrate in the alter- 
mative on those charges. He then moved this Court which set aside 
the conviction and directed that the jute which was the subject 
matter of the charfe should be returned to him. Apparently he 
was removing this jute in 5 carts from the Thana where it had been 
stored when he was again arrested the jute being again seized in 

, * Criminal Revision No. 1109 of 1917, against the order of the Fourth Presi- 

dency Magistrate of Calcutta, dated the arst September, 1917. 

(1) (1895) T, L, К. 23 Cale. 174. ^ As. 


а 
~ 
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order that the present proceedings might be taken against him under 
section 54A of Calcutta Police Act. That section runs as follows: 
“ Whoever has in his possession, or conveys in any manner, or offers 
for sale or pawn any.thing which there is reason to believe to have 
been stolen or fraudulently obtained he shall, if he fails to account 
for such possession or act to the satisfaction of the Magistrate, be 
liable to ine * * *.” The point taken before us on the peti- 
tioner’s behalf is that having been acquitted of the charges made 
against him at the previous trial, he cannot now be tried again for 
the offence created by section 54A which I have read. There is 
no doubt that the act or possession made punishable by sectiun 54A 
isan offence within the definition in the Criminal Procedure Code 
by which “offence” includes any act made punishable by any law 
for the time being in force. Section 403, Criminal Procedure Code, 
enacts in its first paragraph that “a person who has once been tried 
by a Court of competent jurisdiction for an offence and convicted or 
acquitted of such offen:e, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again for the same offence, 
nor on the same facts for any other offence for which a different 
charge from the one made against him might have been made under 
section 246, or for which he might have been convicted under sec- 
tion 237." The question here is whether the petitioner is now to be 
tried on the same facts for an offence with which he might have been 
charged at the previous trial under section 236 or of which he might 
have been convicted at that trial under section 237. Section 236 pro- 
vides that “If a single act or series of acts is of such a nature that 
it is doubtful which of several offences the facts which can be proved 
will constitute, the accused may be charged with having committed 
allor any of such offences, and any number of such charges may 
be tried at once ; or he may be charged in the alternative with hav- 
ing committed some one of the said offences." For the present 
purpose section 237 carries the matter no further and need not be 
more particularly referred'to. Itis not disputed that the present 
proceedings relate to the same act or series of acts which were the 
subject of the previous trial. Mr. Orr who has appeared for the 
Crown does not deny that all the evidence which was relevant at the 
previous trial would be relevant on the present charge. Tha trial 
in other words will take place on the same facts and it is not sug- 
gested that there are any additional facts to be placed before the 
Court. In that state of things we can see no reason why the accused 
should not have been charged at the previous trial under the provi- 
sions of section 236 with the offence for which he.is now being 
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Manhari 
°, 
King-Emperor. 
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CRIMINAL. 


‘prosecuted as I have stated, the present proceedings relate to the 

1917. same act or series of acts to which the previous trial related, and it 
Marb ‘appears to us that before that trial it might have becn said in the 
terms of section 236 that it was doubtful whether the facts which 
could be proved would constitute theft or receiving stolen property 
or an offence under section 54А of the Calcutta Police Act. If that 
be so, the case clearly falls within illustration (a) of section 236 and 
the illustration attached to section 237 Reference was made in the 
course of the argument to the case of Queen Empress у. Croft (т). 
In our opinion that case is clearly distinguishable. The offences 
there in question were separate and distinct offences which were 
separately triable and punishable. '.1t seems to us tlfat the petitioner 
іп the present case is about to be tried a second time on the same 
facts for an offence cognate to or involved in the offences with which 
he was previously charged. It is not suggested that if the previous 
conviction and sentence had been upheld by this Court, the peti- 
tioner could now be punished a second time under section 54А. 
The proceedings therefore come within the prohibition contained in 
= section 403, Criminal Procedure Code. In that view of the matter- 
the Rule must be made absolute and the proceedings quashed; and 
we direct accordingly. 

With regard to the jute, we direct that it be redelivered to the 

petitioner, . 
ATO AS O Rule tnade aio: 


(1) (1895) I. L.'R. 23 Cale L174. 


v. 
King-Emperor. 


APPELLATE CRIMINAL. 


Before Sir Charles Chitty, Knight, Judge, and Mr. 
Justice Richardson, 


CRIMINAL. TAHER KHAN AND OTHERS 


1917. o 
ww 
Angust, 13, 14. KING EMPEROR.* | 
Abduction-—Married. woman—TIndian Penal Code (Act XLV of 1860), Sec. 
366—' Marry,’ , 
*Criminal Appeal No, 421 of 1917, against the order of B. Ghatak Esq.) 
Sessions Judge! of Faridpur,.dated the 29th June, pu. . 


Vor. XXVII.] HIGÍI COURT. 


Section 366 of the Indian Penal Code applies to the case of an abduction of 
a married woman. The word ‘marry’ in that section has the same meaning as 
the same word in section 494 and means the going through a form of marriage, 
whether the marriage should prove in fact legal and valid or illegal and invalid. 


. 
Appeal under s*ction.410 of the Code of Criminal Procedure. 


The petitioners were convicted and sentenced each to rigorous 
imprisonment for 2 years. 


The material facts appear from the judgment. 


Babus Manmatha Nath Mukerjee, Amarendra Nath Bose and 
Pankaj Kumar Ganguli for the Petitioners. 


Messrs. Orr and Camell for the Crown. 
The judgment of the Court was delivered by 


Richardson, J.—The four appellants were tried before Ње 
Sessions Judge of Faridpur sitting with two assessors on a charge 
framed under section 366, Irdian Penal Code. The assessors were 
for acquitting the appellants. The learned Sessions Judge has 
convic'ed them and sentenced them each to rigorous imprisonment 
for two years. 

The actual facts are simple enough. The abducted woman 
Wazidunnessa had been living with her husband at Dhubri. On 
her husband’s death she returned as a widow to live with her mother 
Abdunnessa at Paikandi in the Faridpur district. While there she 
received a proposal of marriage from one Daliladdi. The.proposal 
was distasteful to her—Daliladdi being an old man with wife and 
children, and she therefore refused She and her mother, however, 
came to the conclusion that it was desirable that she shou'd marry 


a man who would reside with them and also maintain the mother. . 


She accordingly, on the 18th Aprillast, entered into a marriage in 
"iba form with one Piziraddin. On the following day the four 
appellants with Daliladdi came to her house and took her away by 
force to the house of the appellant Mobarak Ali. There is evidence 
that while she was at that house, she received another proposal 
of marriage from Daliladdi. 

The abduction took place in broad daylight and does not seem 
to have been accompanied with much force or violence; but there 
is no reason to suppose that the woman Wazidunnessa went with 
the appellants willingly Both the learned Sessions Judge and the 
assessors appear to have been agreed as to the facts proved in their 
main outline. The assessors, however, felt some difficulty in finding 
that the intention charged, namely, that the woman should be com- 
pelled to marry Daliladdi against her will had been sufficiently 
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established by the evidence. We have been taken through the 
depositions of the witnesses; and, having considered those deposi- 
tions, we are satisfied that the learned Sessions Judge was right in 
the conclusion that the accused abducted the woman with the 
criminal intent necessary to an offence under section 366, Indian 
Penal Code. 

In this Court it is suggested that section 366 does not apply to 
the case of the abduction of a married woman. It is suggested that 
that might be an offence under some other section of the Code for 
instance section 498. We see no reason to doubt, however, that the 
word ‘marry’ in section 366 has the same meaning as the same word 
in section 494. What it means is—the going through а form of 
marriage, whether the marriage should prove in fact legal and valid 
or illegal and invalid. If the facts and the law applicable to them 
are as we have stated, the question in this case nairows down simply 
to the question of sentence. 

The appellants as we have said have been sentenced each to two 
years rigorous imprisonment In the circumstances, that .sentence 
seems to us to be excessive. If we reduce it, however, it is in the 
hope that the appellants will not molest either Wazidunnessa or her 
mother or husband again. If they do so they may find themselves 
in a worse position than they are now. On the whole, we are of 
opinion that the enda of justice will he met by reducing the sentence 
passed on each of the accused to a sentence of rigorous imprison- 
ment for six months ; and we order accordingly. 


AGT. М. Appeal dismissed ; Sentence reduced, 


APPELLATE CIVIL. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 

SATYESH CHANDRA SARKAR AND OTHERS 
0. 

НАЈ JILLAR RAHMAN.* 


Suit, if lies — Suit for recovery of arrears of rent— Rent, apportionment of—Joint 
landlords and tenants~-Rights and уо Tenancy Act ( VIII 
of 1885), Sec, Ór, 


* Appeal from Appellate Decree No. 3101 of 1915, against the decree of С. 
N. Roy Esq., District Judge of Burdwan, dated the 26th August, 191%, affirm 


' that of f Babu Jadab Chandra Bhattacharjee, Subordinate Judge of Burdwan, dat 


the 3cth June, 1914. 


Vou. XXVILJ HIGH cott. 


The plaintiff and the fourth defendant were, at the date of the institution of 
a sult for apportionment of rent and for recovery of arrears at the rate settled 
by the decree, joint landlords of the tenants defendants. It was not possible 
for the tenants to obtain joint receipts of the co sharers for payment of rent The 
terants, consequehtly, made deposits in Court under section бт of the Bengal 
Tenancy Act : 

Held, that the plaintiff could not, as а matter of right, claim from the tenants, 
what he estimated to be bis proportionate share of the rent, before the rent was 
actually apportioned by the decree made in the suit: /skwar v. Ram Krishna (1) 
and Rajnarain v, Ekadasi (2) referred to. 

That the deposit of rent by the tenants under section 61 of the Bengal 
Tenancy Act, was a valid one. 


Appeal by the Tenants Defendants. . 


Suit for apportionment of rent and for recovery of arrears at the 
rate settled by the decree. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Chuckerbutiy, Hemendra Nath Sen and 
JNakuleswar Mukherjee (for Babu Kalidas Sarkar) for the 
Appellants, : І 

Babus Mahendra Nath Ray and Makes Chandra Fanerjee for 
the Respondent. 

The judgment of the Court was delivered by 


Mooker]ee, J—This is an appeal by the tenant defendants in 
a suit for apportionment of rent and for recovery of arrears at the 
rate settled by the , decree. The Courts below have decreed the 
suit. On the present appeal, the tenants do not attack the decree 
for apportionment of rent, but they contend that the claim for 
arrears should have been dismissed, inasmuch as at the date of 
the institution of the suit, there were no arrears due. This conten- 
tion is based on the fact that between the rsth May, 1911, and 
the roth August, 1912, the tenants had made sixteen deposits in 
Court under section 61 of the Bengal Tenancy Act. It is not dis- 
puted that if these deposits were validly made, no arrears were due 
at the date of the commencement of the suit. The question in con- 
troversy consequently reduces to this: Were the deposits made in 
accordance with section 6r. 

'This plaintiff and the fourth defendants were, at the date of the 
institution of this suit, joint landlords of the tenant defendants, and 
this is the assumption on which the apportionment of rent is claimed. 
Consequently, the tenants were not bound to pay rent to their land- 
lords, unless they could obtain a jointreceipt for such payments as 


(1) (1880) I. L. К. 5 Cale 902; 6 C. L. К, 421. 
(2) (1899) T. L. К. 27 Calc. 479 s 4 С. W. М. 494. 
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they might make. But, upon the facts which have been brought 
to light in the course of this litigation, there can be no reasonable 
doubt that it was not possible for the tenants to obtain such 
joint receipts. The case is thus fully covered by section 6r (1) (c) 
of the Bengal Tenancy Act which provides that when the rent is 
payable to co sharers jointly and the tenant is unable to obtain the 
joint receipt of the co-sharers for the money, and no person has 
been empowered to receive the rent on their behalf, the tenant may 
present to the Court, having jurisdiction to entertain a suit for the 
rent of his tenure or holding, an application in writing for permission 
to deposit in the Court the full amount of the money then due. 
The District Judge would have taken this view,eif he had not 
erroneously held that the landlords could, at their choice, collect 
the rent in separate shares and that if they gave due notice to the 
tenants, it became the duty of ће defendants to comply with the 
demand. The District Judge has overlooked- that his opinion of 
the relative rights and obligations of joint landlords and their tenants 
is contrary to the rule enunciated by a Full Bench of this Court in 
the case of Jshwar Chunder Dutt v. Ram Krishna Dass (х). Sir 
Richard Garth C. J. stated in that case that a sale of a share in 
& tenure, which has been let to a tenant in its entirety, does not of ^ 
itself necessarily effect a severance of the tenure or an apportion- 
ment of the rent; but that if the purchaser of the share desires 
to have such a severance or apportionment, he is entitled to enforce 
it by taking proper steps for that purpose. If hetakes no such steps, 
then the tenant is justified in paying the entire rent, as before, 
to all the parties jointly entitled to it. Butifthe purchaser desires 
to effect a severance of the tenure and an apportionment of the rent, 


“he must give the tenant due notice to that effect, and, then, if an 


amicable apportionment of the rent cannot be made by arrange- 
ment between all the parties concerned, the purchaser may bring 
a suit against the tenant for the purpose of having the rent appor- 
tioned, making all the other co-sharers parties to the suit, Rajnarain 


v. Ekadasi (2). In the case before us, the plaintiff instituted the 


present suit for apportionment of rent on the 13th Novevmber, 1912. 
Before the rent has been actually apportioned by the decree made 
herein, the plaintiff could not, as a matter of right, claim from the 
tenants what he estimated to be his proportionate share of the rent. 
The reverse of this position was, undoubtedly, the exact attitude 
taken by him prior to this litigation. In these circumstances, the 

(1) (1880) I. L. К. 5 Calc. 902 ; 6 C. L, R. 421. 

(2) (1899) I. L. К. 27 Calo, 4793 4 C. W. М. 494. 


Voi. XXVII.] HIGH COURT. 


tenants were competent to avail themselves of the provisions of 
section 6r (т) (c) of the Bengal Tenancy Act. We hold accordingly 
that the deposits were validly made, and, that at the date of the ins- 
titution of the stit, the amount claimed as arrears was not due. 

The result is that this appeal is allowed and the decree of the 
Court below modified. The decree in so far as it allowsthe claim 
for arrears with costs and interest will be set aside; but in so far 

~as it apportions the rent will stand confirmed. Under the circumns- 
tances, each party will pay his own costs in all the Courts. 
A. T. M. Appeal allowed, 


d 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice > 
Beachcroft. 


DURGA CHARAN ACHARJEE . 
i v. 
KHUNDKAR ENAMAL HUQ AND отн rs,* 
Partition, suit for— Plaintiff to prove what— Joint owner and joint possession. 


Tn а suit for partition, the plaintiff should establish that he and the defendant 
are not only joint owners bat are also entitled to joint possession, as the object 
of the suit is to transfer the joint possession into possession In severalty. 


Atrabannessa v. Safatulla (1) referred to. 


Appeal by Defendant No. 3. 

Suit for partition . 

The material facts and arguments appear from the judgment. 

Babu Nagendra Nath Ghose for the Appellant. 

Moulvi А. K. Faslul Hug and Babu Atindra Nath Mukherjee 
for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the third defendant in a 
suit for partition of joint property. The lands are comprised in 
three plots and are included in an аума estate within the Hooghly 
Collectorate. The case for the plaintiffs is that they have acquireda 
nine-tenths share of the lands and the third defendant has acquired 
the remaining share. The plaintiffs accordingly seek to have these 


М Appeal from Appellate Decree No. 342 of t915, against the decree of Babu 
Baroda Prosad Roy, Subordinate Judge of Hooghly, dated the 26th October, 
1914, affirming that of Babu Naranath Mookerjec, Munsiff of Serampur, dated 
the 36th July, 1913. 


(1) (1915) 22 C. L. J. 359; I. L, К. 43 Cale 504. с d 
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lands partitioned. One of the defences is that this is really a suit for 
a partial partition and is consequently not maintainable. The Court 
of first instance overruled this contention on a ground which cannot 
be sustained and which need not be examined for our [ftesent purpose. 

Upon appeal, the Subordinate Judge has confirmed the decree of the 

trial Court but the reasons assigned by him in support of his conclu- 

sion are not intelligible Не sets out the first question for deter- 
mination in these terms ; namely, whether the suit is one for partial- 

partition and whether it is maintainable. But his discussion of the 

point is difficult to follow. The third defendant has purchased the 

lands in suit from the fourth defendant and the recital in the convey- 

ance shows that according to the vendors of the appellant he had a` 
certain share in the entire estate and that the lands conveyed were 

in his occupation as representing that share. This is not admitted 

by the plaintiffs If the allegation is true, it may furnish a complete 

answer to the claim for partition: Mahomed v. Mahomed (1); 

Burugapallii v. Nandigam (2) ; Sris v. Mahima (3) If the fourth 

defendant, who was interested in all the lands of the estate, was by 
mutual arrangement with his co-sharers, placed in exclusive occupa- 

tion of the lands now in controversy, as representing his share, that 

arrangement cannot equitably be disturbed by the plaintiffs, unless 

they seek a partition of all the lands comprised in theestate In the 

present suit, however, they have limited their claim to the disputed 

lands which form only a small part of the entire land of the estate. 

Consequently the plaintiffs must establish that, in respect of the lands 

in suit, they and the third defendatit are joint owners and entitled to 

joint possession. In order to determine whether they are entitled to 

joint possession, it must be found whether the vendor of the third 

defendant was entitled to exclusive possession or to joint possession. 

This point has not been investigated by either of the Courts below, 

and till the point has been determined, the validity of the claim for 
partition cannot be decided. It is essential in a suit for partition 

that the plaintiffs should establish that they and the defendants 
are not only joint owners but are also entitled to joint possession, 

because the object of the suit is to transform the joint possession into 
possession in severalty. Atradannessa v. Safatulla (4). 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside and the case remanded to him for recon- " 
sideration. Costs will abide the result. |. 

A. T. Me Appeal allowed: Case remanded, 


(1) (19111 15 C. W N 677. (2) (1911) 10 M, L. T, 313. 
(3) (1915) 23 C. k J. 231. 
(4) (1915) 32 C, L. J. 2594 T, L. R, 43 Calo. gop ° 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. fusiice- 


- Beachcroft. 


SECRET4RY OF STATE FOR INDIA IN COUNCIL 
s 7 


DIGAMBAR NANDA AND OTHERS.* 


Сом»? fee— Memorandum of cross-objection—Court-fees Act (VIII of 1870. as 
amended in 1908)—Sch. I, Art, 1—Lease— Covenant for renewal, 

_  Court-fees should be paid on a memorandum of cross-objections precisely in 

the same manner as оп a-plaint in a suit or on a memorandum of appeal. It is 

incumbent upon {һе respondent to value the relief claimed by way of cross- 

objection and to pay court-fees accordingly, though the appellant may have 

paid'more than adequate court-fees on the memorandum of appeal. 


Where there is а covenant for rencwal, if the option does not state the terms 
of renewal, the new lease would be for the same period and on the same terms 
as the original lease in respect of all the essential conditions thereof, except as 
to the covenant for renewal itself; Secretary of State у. Forbes (1) and Lani Mía 
т. Muhammad (2) referred tos 


: Appeal by the Defendant. 


Suit to obtain a lease from Government in respect of an area of 
18,510 bighas of land. 


The material facts and arguments are stated in the judgment. 
Babu Ram Charan Mitra for the Appellant. 


Babus Sib Chunder Palit and Kshirod Narayan Bhuiya for the 
Respondents. 
C. A. v. 
The judgment of the Court was delivered by 


Mookjeree, J.—This is an appeal by the Secretary of State for 
India in Council from the decree in a suit instituted by the res- 
pondents to obtain a lease from Government in respect of an area 
of 18,510 bighas of land. The facts material for the determination 
of the questions raised before us are not in controversy. On the 
13th May, 1872, a settlement was made with Bholanath Nanda 
(predecessor of the plaintiffs) which was to continue from 1248 till 
the next measurement and settlement of rent. The settlement “pro- 
ceedings were completed about the year 1878, and on the sth August, 
1878, a patta was granted to Bholanath Nanda for a term of (22) 

* Appeal from Original Decree No. 56 of 1915, against the decree of Babu 
Achinta Nath Mitra, Subordinate Judge of Midnapore, dated the 13th Nove 
ember, 1914. i 

(1) (1912) 16 C, L, J. 217. (2) (1915) 20 С. W. N, 948, 
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twenty-two years from 1285to 1306 at a progressive rate of rent. 
This lease contained a covenant in the following terms : 

“If you agree to pay the enhanced rent which will be fixed at ' 
the time of re-settlement in future, the. Government will have the 
right to settle with you, and if you decline, with some other person." 

The evidence shows that when the term of the lease came to an 
end in the year 1306 (1899-1900), settlement operations were still 
in progress, and, as a result, the lease was renewed for a ' term of one 
year only on the 28th May, 1900; this lease contained a covenant 
in the same terms as the lease ofthe sth August, 1878. The 
tenancy was subsequently renewed from year to year, and the last of 
the series Of annual leases was granted on the 6th January, 1908. 
By the time that the term of this lease expired, the settlement 
operations had been concluded, and, on the 19th March, тосо, the 
plaintiffs, (representatives of the original grantee), presented a peti- 
tion to the Collector praying that the original lease might be 
renewed. On the 23rd March, 19c9, this application was rejected 
by the Collector, and his order was confirmed by the Commissioner 
on appeal. On the 15th December, 1509, the Board of Reverue, 
however, reversed the order of the Commissioner, and directed that 
the petitioners should be offered a renewal of the lease, at enhanced 
rent, for one year only with effect from the rst April, тото, the new 
lease not to contain a clause for renewal, The plaintiffs refused to 
accept a renewal of the tenancy on these terms, and instituted the 
present suit on the 3oth May, 1912. In the plaint, they prayed that 
the defendant might be directed to renew the lease of 1878 witha 
covenant for renewal or to execute a permanent lease. The Subor- 
dinate Judge has decreed the suit in part and has held that the 
plaintiffs are entitled to a lease for the period extending from the 
last settlement up to the completion of the next periodical settle- 
ment on the same terms as the lease of 1878 and at the rent asses- 
ed at the last settlement-minus a profit of 20 per cent, but that 
there will be no clause about renewal in the new lease. The 
Secretary of State for India in Council has appealed against the 
decree on the ground that the plaintiffs cannot claim a renewal of 
the lease as a matter of right and that the suit should have been 
entirely dismissed. The plaintiffs have, on the other hand, present- 
ed a memorandum of cross-objections and have contended that they 
were entitled to a lease for twenty-two years with a covenant for 
renewal, if not, to a permanent lease. The memorandam of appeal 
by the Secretary of State was valued at’ Кз. 10280 (that is, at'the 

same figure as the original suit) and Court-fees were paid ad valorem 


* 
s 
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thereon ; this could be justi&ed only on the hypothesis that the 
relief granted to the plaintiffs was all that they sought in their plaint. 
The memorandum of cross-objections also was valued by the 
plaintiffs respondents at Rs. 10280, (apparently on the assumption 
that the relief granted to them by the decree was entirely valueless) 
but no Court-fee was paid on the memorandum, on the ground that 
the Court-fee paid by the appellant fully covered the value of the 
suit. We ruled, at the hearing of this appeal, that the memorandum 
of cross-objections must be properly valued and Court fees paid 
thereon ad valorem. Order 41, rule 22 (2) of the Civil Procedure 
` Code, 1908, shows that a memorandum of cross-objections must 
conform to the requirements of order 41, rule т, so far аѕ they relate 
to the form and contents of a memorandum of appeal, and article 1 
of schedule I to the Indian Court-fees Act, 1870 as amended in 
1908, indicates that Court-fees must be paid on a "memorandum of 
cross-objections precisely in the rame manner as on a plaint in ą 
suit or on a memorandum of appeal. It is thus impossible to sustain 
the view that a respondent who bas presented a memorandum of 
cross-objections is excused from the payment of Court-fees thereon, 
merely because the appellant may have paid more than adequate 
Court-fees on the memorandum of appeal. In our opinion, it is 
incumbent upon the respondent to value the relief claimed by way 
of cross-objection and to pay Court-fees accordingly. This view is 
confirmed by the fact that under order 4r, rule 22 (4), the cross- 
objection may be heard, even though the appeal is withdrawn or 
dismissed for default, which indicates, that, under the present Code, 
the memorandum of cross-objections stands, for some purposes at 
least, in the same position as the memorandum of appeal In 
conformity with this expression of our opinion, the respondents have 
valued their cross-objections at Rs. 5,000 and have paid the deficit 
Court-fees due, The appeal and cross-objections must consequently 
now be considered on the merits. . 
There can be no room for reasonable doubt that the clause in 
the lease set out above embodied in essence a covenant for renewal. 
In the absence of such a clause, the grantor would have been at 
liberty, on the expiry of the term of the lease, to settle the land on 
any terms with any person he might choose ; hence, if the construction 
were accepted that the clause was intended merely to reserve liberty 
to the Government to make a re-settlement with the lessee at enhanced 
rent, it would be obviously superfluous, It is not necessary for our 
present purpose to determine, whether, notwithstanding this clause 


in the Jease, the Government might not, on the expiry of the term, 
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decide not to settle the lands with anybody. This much is plain 

that if the Government did decide to re-settle the lands, the first 
offer would have to be made to the settlement-holder whose term. 
had expired and a settlement would have to be madg with him if he 
should agree to pay the exhanced rent ; in other words, he had the 
option of refusal. In the case before us, the Revenue authorities 
did actually decide that the land should be re-settled, and, in this 
contingency, the plaintiff was entitled to have the land settled with 
him at the enhanced rent. The decisions of this Court in the cases 
of Secretary of State v.Forbes (1) and Галі Mia v. Muhammad Easin 
Mia (2) show that where there is a covenant for renewal, if the 
option does not state the terms of renewal, the new dease would be 
for the same period and on the same terms as the original lease in 
respect of all the essential conditions thereof, except as to the 
covenant for renewal itself. This view is in conformity with what 
is recognised as well-settled doctrine in England. Consequently 
in the case before us, immediately on the expiry of the lease of the 
sth August 1878, the lessee became entitled to a fresh lease on the 
same terms as before, except as to the amount of rent and the 
covenant for renewal. No fresh grant, however, was made as we 
have seen, and the tenancy was renewed from year to year during a 
period of nine years. If nothing were known as to the reasons 
which moved the parties to adopt such a course, the inference might, 
perhaps, have been legitimately drawn that the lessee abandoned 
the right of renewal which he possessed under the lease of the sth 
August 1878. It is indisputable, however, that the tenancy was 
renewed from year to year, because the settlement operations had 
not been completed and the amount of rent payable -under the new 
arrangement had not yet been ascertained. The parties plainly intend- 
ed that the grant of the new lease should be postponed till the fresh 
settlement, then in progress, had been completed. This is clear 
from the decision of the Board of Revenue given on the 15th De- 
cember 1909; but the lease which was then offered to the plaintiffs 
was a lease for a term of one year only. In our opinion, the 
plaintiffs were not bound to accept the offer thus made. They were 
entitled to a renewal for the same period and on the same conditions 
as were to be found in the lease of the sth August 1878, subject 
to the reservation that they were liable to pay the enhanced rent 
and could not claim the insertion of a covenant for renewal in the 
new lease. This in substance is all that they are entitled to have in 
the present suit, and the Subordinate Judge has made a decree 

(1) (1912) 16 C, L, J. 217. (а) (1915), 20 C, W. М, 948. 
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accordingly. But the plaintiffs and the defendant have both attacked 
this decree. The plaintiffs contend that they are entitled to a lease 
for 22 years with a covenant for renewal, that is, in substance, 
a lease in perpetuity though not at fixed rent. The defendant, on 
the other hand, contends that the suit should be dismissed as the 
plaintiffs are not entitled, as a matter of right, to fresh lease at all. 
For the reasons already assigned, neither of these extreme views can 
be sustained on princip'e. On a true construction of the lease of 
the sth August 1878, we hold that it was a grant to continue till the 
next survey and settlement proceedings which happened to follow 
the previous one at an interval of 22 years. In this view the 
plaintiffs are ertitled now to a lease to continue till the completion 
of the next periodical settlement, as the trial Court has decreed. 


The result is that the appeal as well as the cross-objections must 
stand dismissed, and there will be no order for costs in this Court. 


A. T M. Appeal and cross-objections dismissed, 





D 


Before Sir Asutosh Mookerjee, Knight, Judge, and Ms. Justice 
Beacheroft. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
9. . 
SIBAPROSAD JANA.* 


Lease—Constructi on - Corenant for renewal—Erroncous admission by counsel, 
* effect of. 

A settlement was made with the predecessor of the plaintiff for a term of 22 
years on a progressive rate of rent from 1225 to 1306. The Фабиа? executed 
by the grantee contained a covenant to the following effect : “If I agree to the 
enhancement of rent to be fixed at the time of the next. settlement in future, the 
Government- shall have the power to settle the lands with me, or if I do not 
agree, then with others”: 


Held, that the clause in the lease was in essence a covenant for renewal. 


That the lessee was entitled at the expiration of the term to obtain a renewal of 
the lease on the same terms as were contained in the original lease, except as 


* Appeal from Original Decree No, 461 of 1915, against the decree of Babu 
Gopal Chandra Ganguly, Subordinate Judge of Midnapur, dated the 13th 
July, 1915. 
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to the ‘amount of rent and the covenant for renewal: Secretary of State v. 
Forbes (1); and Lani Mia v. Mukammad (2) referred to. 


An erroneous admission by a counsel on a point of law is of no effect and 
does not preclude the party from claiming his legil rights In the appellate 
Court : Tagore т. Tagore (3), and Beni Pershad v, Dudhnath (4) referred to, 


Appeal by the Defendant. 

Suit to obtain a lease from the Defendant. 

The materlal facts and arguments appear from the judgment. 
Babu Ram Charan Mitra for the Appellant. 

Babus Biraj Mohan Mojumdar and Kshirod Narayan Bhuiya 


for the Respondent. . 


GAV 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the Secretary of State for 
India in Council from the decree in a suit instituted by the respon- 
dent to obtain a lease from Government in respect of the lands 
described in the, schedule to the plaint. The facts material for the 
investigation of the rights of the parties are not in dispute at this 
stage. On the sth August, 1878, a settlement was made with one 
Radhika Prasanna Chandra (the predecessor of the plaintiff) for a 
term of 22 years on a progressive rate of rent from 1285 to 1306. 
The Zabuliat executed by the grantee contained a covenant to the 
following effect: 

“Tf I agree to the enhanced rent to be fixed at the time of the 


„next settlement in future, the Government shall have the power to 


settle the lands with me, or if I do not agree, then with others." 
When the term of the lease expired in the year 1900, the settlement 
operations were still in progress, and annual leases, renewed from 
year to year, were granted to the successor in interest of the original - 
lessee, The last of these annual leases was executed on the 18th 
January 1909, and was to remain in force from the rst April, 1909 
to the 3tst March, 1910. The settlement operations were con- 
cluded during the course of the year just mentioned, though the 
record-of-rights was not finally published till the 3oth June, тото. 
The plaintiff thereupon unsuccessfully endeavoured to obtain a 
re-setilement on ‘the same terms as were embodied in the initial lease 
ofthe sth August, 1878 except as to the amount of rent payable; 
the result was that the plaintiff instituted this suit on the 1st March, 

(1) (1912) 16 C. L. J. 217. (2) (1915) 20 С. №. N. 948. 

(3) (1872) 9 B. L. К. 377 (401) } I, А. Sup. Vol. 47 ; 18 W., К. 359. 

(4) (1899) L L. В. 27 Calc. 156 (163) ; L. К, 261, A, 216, 
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1913. In the Court below, it was not seriously denied that the 
plaintiff was entitled to a re-settlement ; the controversy really centred 
round the terms on which the re-settlement should be made, 
specially whetlfer there should or should not be a covenant for re- 
newal in the new lease, The Subordinate Judge has held that the 
plaintiff is entitled to obtain a lease fora period of 22 years from 
the date of execution of the document, containing all the terms of 
the lease of the sth August 1878, with the exception of the covenant 
for renewal. The defendant has appealed to this Court. 

In support of the appeal, the Government pleader has urged 
that the plaintiff is not entitled as a matter of right to a re-settle- 
ment, Notwithstanding the fact that the right of the plaintiff to 
obtain a fresh lease was conceded in the Court below, it is unques- 
tionably competent to the Government pleader to take up this line 
of argument, because as ruled by the Judicial Committee in Zagore 
v. Tagore (т), and Beni Pershad v. Dudhnath (2), an erroneous ad- 
mission by a counsel on a point of law is of no effect and does 
not preclude the party from claiming his legal rights in the appellate 
Court. Holms v, Johnston (3); Mitchell у. Cotten (4); Urquhart 
у. Butterfield (5); Abdullah v. Asraf Ali (6); Ramsaran v. 
Kkakhan (3). We must consequently consider, whether the plaintiff 
is entitled to obtain a lease from the government in respect of the 
disputed lands. We are of opinion that this question should be 
answered in the affirmative. In the first place, it is plain that the 
clause in the lease set out above is in essence a covenant for renewal. 
It would be meaningless to hold: that it was intended merely to 
confer an authority upon the government to grant a fresh lease. In 
the absence of such a clause, the grantor would have been at liberty, 
on the expiry of the lease, to make a fresh settlement at his choice 
subject to the provisions of Regulation VII of 1822, The obvious 
intention was that if the grantee was willing to take a fresh lease 
at the enlianced rent, he should be entitled to do so. This view is 
in accord with that adopted in the case of Secretary of State v. 
Forbes (8), and Lani Mia v. Muhammad Easin Mea (9). Conse 
quently, when the term of the first lease expired in 1900, the lessee 
was in a position to enforce the covenant for renewal, The fact that 


(1) (1872) 9 B. L. К. 377 (401); I. A. Sup. 47:18 W. К. 359. 
(2) (1899) 1. L. R. 27 Calc. 156 (163) 5 L. К. 26 I. А, 216. 
(3) (18 73) 12 Heisk (59 Tenn), 155. (4) (1850) 3 Fla, 134. 
* (5) (1887) 37 Ch. D. 357. (б) (1907) 7 C. La J. 152 (163). 
(7) (1906) 11 C. W. N. 340. (8) (1912) 16 С, L, J. 217. 
(9) (1915) 20 С, W. N, 948. 
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Civit. the lease was not renewed at that time may, in the absence of an 
1917. explanation, raise a presumption that the lessee abandoned his right 
Ned? 


Secretary of State in this respect. But the undisputed circumstances of the case leave 
for India in Council no room for doubt that the lease was not renewed at that time 
Sibaprosad. because the settlement operations had not been concluded and the 
Рене Р amount of the enhanced rent could not accordingly be determined. 
—. "° The lease was thus renewed from year to year at the original rate 
of rent, and this continued up to the time of the completion of the 
settlement proceedings. We can see no escape from the position 
that at that stage the lessee became entitled to obtain a renewal of 
the lease on the same terms as were contained in the original lease, 
except as to the amount of rent and the covenant for renewal, as 
explained in the case of Secretary of State у. Forbes (1). His right 
in this respect was in force at the date of the institution of the suit 
and the decree must be made accordingly. The Subordinate Judge, 
however, has made a decree for a lease for 22 years from the date of 
the execution of thelease. On a true interpretation of the original 
lease we are of opinion that that lease was essentially for the term 
of the rent then fixed in the settlement procoedings. The intention 
plainly was that the lease should continue so long as the rent was 
not altered by a survey and settlement proceeding, and this hap- 
pened to bea period of 22 years. Much confusion will obviously 
result if a lease is now granted for 22 years at the rent fixed at the 
last settlement and a new rent roll is prepared during the currency 
of the lease. The decree of the Subordinate Judge must accord- 
ingly be modified by the substitution of the words “for the period 
extending from the rst April, т9то, till the completion of the next 
periodical settlement and at the rent assessed at the last settlement 
minus a profit of 20 per cent, and” in place of the words "fora 
period of 22 years from the date of the execution of the patta by 
the defendant in favour of the plaintiff,” and further by omitting 
the words “for a term of a2 years.” As the appeal has succeeded 
only in part, there will be no order for costs in this Court. A self- 
contained decree will be drawn up in this Court, 


A. T. M, Decree modified. . 


(1) (1912) 16 C, L, J. 217. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 


Mr. Justice Beachcroft, 
ATUL CHANDRA SINHA ені 
. 
р v. 1917. 
* KUNJA BEHARY SINHA. * 
J И August, 22. 
Restitution—Preliminary decree for partition, set aside— Final decree, effect of— 
Sum leried in execution of final decree. 
When a preliminary decree for partition has been set aside on appeal, no 
effect remains in the final decree which is passed pending appeal from the preli- 
minary decree : Jalil v. Amar (1) followed. If any sum із levicd on the basis 
of the final decree № execution by A against В, the latter is entitled to restitution 
of the sum so levied, if his claim is not barred by limitation, 
The doctrine of restitution applies, not only where a decree has been set aside 
directly on review or by way of appeal, but also where a decree ceases to be 
_opcrative by reason of cancellation of another decree or decree which forms its 
foundation: Ashutosh v, Upendra (2) followed. 
Appeal by the Plaintiff. 
Suit for partition of joint property. ` 
The material facts appear from the judgment. 
„ Babs Satkasipati Roy for the Appellant. 
| Babu Jyoti Prosad Sarbadhikary for the Respondent. . 7 
The Judgment of the Court was delivered by 
Mookerjee, J.—This is an appeal against an order for restitu- August, 23, 
tion made by the lower appellate Court in confirmation of that of 
the trial Court. The appellant.was the plaintiff in a suit for parti- ’ 
tion of joint property brought against the respondent and another ` 


person, A preliminary decree was made on the oth September, 
тото. The defendant other than the respondent preferred an appeal 
against that decision, "That appeal was ultimately allowed and the. 
preliminary decree was set aside in its entirety om the 29th Novem- 
ber, 1911. The appellant thereupon preferred a second appeal . 
to this Court. That appeal was dismissed on the rgth April, 1915. 
Meanwhile, on the rst September, 1911, the final decree had been 
made by the Court of first instance on the basis of the preliminary 
decree of the oth September, 1910. ‘The appellant was entitled to 

* Appeal from Appellate Order No, 57 of 1917, against the decision of W, N. 
Delevinge Esq, District Judge of Midnapore, dated the 24th August, 1916, 
affirming that of Babu Prafulla Chandra Dutt, Munsiff of Ghatal, dated the 
17th June, 1916, ? ` 

`{1)(19013)18 C. Le J. 223. (2) (1916) 24 C- L. J. 467. 
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receive certain sums from the respondent under the final decree so 
made, and, ой the 29th April, 1911, he realised these sums. On the 
roth April, 1916, the respondent applied for restitution of those 
sums of money. The Court of first instance allowed*the application 
on the 17th June, 1916, and that order was confirmed by the lower 
appellate Court on the 24th August, 1916. The question in con- 
troversy is, whether the order for restitution has been properly 
made. 

It is clear that the effect of the cancellation of the preliminary 
decree was to render inoperative the final decree. This view is 
supported by the decision in Addul Jalil v. Amar Chand Paul (т), 
where it was ruled that when a preliminary decree for partition has 
been set aside on appeal, no effect remains in the final decree, 
which may have been passed pending the appeal from the prelimi- 
nary decree. We must take it, then, that the final decree is no 
longer operative, Consequently the respondent is entitled to resti- 
tution of the sums levied from him by the appellant on the basis of 
that decree. This is clear from the decision in Ashutosh Goswami 
v. Upendra Prosad Mitra (2). It was there pointed out that the 
doctrine of restitution applies, not only when the decree has been 
set aside directly on review or by way of appeal, but also where the 
decree ceases to be operative by reason of cancellation of another 
decree or order which forms its foundation. The respondent is 
thus entitled to restitution from the appellant, if his claim is not 
barred by limitation. 

The appellant contends that the rule applicable to cases of this 
character is contained in article 181 of the second schedule to the 
Indian Limitation Act, and, that the application should have been 


. made within three years from the date when the preliminary decree 


was reversed by the lower appellate Court, that is, from the 29 
November, 1911. Ав explained in Ashutosh Goswami v. Upendra 
Prosad Mitra (2), it is not necessary for us to decide whether any 
rule of limitation is applicable to cases of this character, because 
even if article 181 applies, time ran against the respondent from the 
date when the final pronouncement was made in the proceedings 
instituted to test the propriety of the preliminary decree. An 
application for restitution immediately on reversal of the preliminary 
decree by the first appellate Court would have been futile, the 
appellant who had preferred a second appeal, cannot very well 
maintain the position that the respondent should have pressed for 

(1) (1913) 18 C. L, J. 223. 

(2) (1916) 24 C. L J. 467. " 
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restitution at a time when the appellant was seriously controverting 
the decision of the lower appellate Court as to the correctness of the 
preliminary decree. If an application had been made at that stage, 
it would have been undoubtedly contended that no restitution should 
be allowed till the question of the correctness of the preliminary 
decree ‘had -been finally decided by the ultimate Court of appeal 
where the appellant had lodged an appeal. 

We are accordingly of opinion that the order of the District 
Judge must be affirmed and this appeal dismissed with costs. We 
assess the hearing fee at one gold mohur, : 

A, T. M. ‘ Appeal dismissed. 


Before Mr. Justice Richardson and Mr. Justice Beacheroft, 
SAKHIUDDIN SAHA AND OTHERS 


2. 
SONAULLA SARKAR AND OTHERS.* 


Mo tga ge-—Subs-quent transfer of morigiged properly—Misrepresentation by some 
of tke morigagees, effect of —Hstoppel—Transfer ef Property Ac (IV of 1882), 
Sees. 3, 8, 54, 79, 130—Co-mortgagee’s interest, if severable or partible—Mor t. 
gage bond, transfer of, if to be made by a registered instrument—Indian 
Registration Act, 1908, Sec, 17(b)—‘Immovable property.’ 

Where some of the mortgagees led а subsequent purchaser of a portion of the 
mortgaged property and a puisne mortgagee of the remajnder to believe that the 
whole property was unencumbered 3 

Held, that they were precluded by the doctrine of estoppel from sétting up 
their rights under the prior mortgage as against the subsequent transferees, and 
the effect of the estoppel was to postpone them in respect of their share of the 
original debt to the pulsne mortgagee. 

Held also, it was open to the Court to sever thelr interests from those of the 
mortgagees who were under no disability or disqualification, and to make a 
decree in favor of the latter in proportion to their Interest in the debt. 

Davenport v. James (1) referred to. й 

*Appeal from Appellate Decree Мо. 230 of 1915, against the decree of Babn 
Baidyanath Ghatak, Additional Subordinate Judge at Rungpur, dated’ the 7th 
November, 1914, affirming that of Babu Bepin Chandra Chatterjee, Munsiff, 
and Court, at Rurgpur, dated the 16th August, 1913. 

(т) (1847) 7 Hare 249. 
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Per Richardsen ].—A mortgage debt is immovable property both for the 
purposes of section 54 of the Transfer of Property Act, and for the purposes of 
section 19(b) of the Indian Registration Act. 

Ganpat Pandurang v. Adarji Га іабћаї (1) and /Joharmul vw. Tejram 
Jagrup (2) followed. Ы 

Maltolm у. Charlesworth (3! and Gresham Life Assurance Society v. 
Crowther (4) distinguished, 

Appeal by the Plaintiffs. 
Suit for the enforcement of a mortgage bond. 


The material facts will appear sufficiently from the judgment of 
Richardson J. 


Babu Atul Chandra Gupia for the Appellants. 


Babu Satya Charan Sinka for Bubs Jitendra Nath Roy for the 
Respondents, 
C, А, V, 
The following judgments were delivered : 


Richardson, J.—This is a suit brought by the plaintiffs- as 
mortgagees to enforce their security. Plaintiff No. 12 is one of the 
two original mortgagees and plaintiffs Nos. т-їт are the heirs and 
successors of the other. The defendants Nos. 1-3 are the mort- 
gagors. Subsequent to the mortgage, defendants Nos. 4, 5 and 6 
purchased a portion of the mortgaged property and defendant 
No. 7 took a puisne mortgage of the remainder. In connection with 
those transactions, however, it has been found and cannot now be 
disputed, that the plaintiffs Nos. 1, 2 and r2 led tbe defendants 
Nos. 4-7 to believe that the whole property was unencumbered.: The 
position, therefore, is that the plaintiffs Nos. 1, 2 and 12 are preclud- 
ed by the doctrine of estoppel from setting up their rights under the 
prior mortgage as against those defendants. 

In that state of things the Courts below have concurred, in 
dismissing the suit so far as the plaintiffs Nos. 1, 2 and x2 are con- 
cerned and in making in favour of the remaining plaintiffs a mort- 
gage decree in the usual form entitling them to sell the whole of the 
mortgaged property in satisfaction .of their share of the original 
mortgage-debt. ` 

The plaintiffs have appealed to this Court and the first point 
which arises is free from difficulty. 

As regards the defendants Nos. 4 to 6, who took an apparently 
absolute title to the portion of the property which they purchased, ` 

(1) (1877) L Le К. 3 Bom. 312. (2) (1893) I. І. К, 17 Bom. 235. 
(3) (1836) 1 Keen 63. (4) (1915) t Ch. 2H. 


Vor. XXVII.] HIGH COURT, 


the claim of the plaintiffs Nos. 1, 2 and 12 bas been rightly dismiss- 
ed, But as regards the defendant No. 7 the effect of the estoppel, 
under section 78 of the Transfer of Property Act, is to postpone 
them (in respect of their share of the original debt) to that defend- 
ant. As between the plaintiffs Nos. 1, 2 and 12 and the defendant 
No. 7 therefore, the suit should not be dismissed and the decree 
should declare that the property mortgaged to the defendant No. 7 
is hypothecated to the plaintiffs Nos. r, 2 and 12 for their share of 
the original mortgage-debt and that their rights as mortgagees are 
postponed to those of the defendant No 7. The decrees of the 
Courts below will be modified accordingly. 

The furtherecontention on behalf of the plaintiffs who may be 
described as innocent plaintiffs, that they are in a position to 
demand that a decree should be made in favour of the mortgagees 
as a body for the whole of the mortgage-debt, is untenable. Nor 
are we obliged to tell the defendants Nos. 4-7 that their only remedy 
lies in an action for deceit, In equity co-mortgagees are presumably 
tenants-in-ccommon of the mortgage debt and their interests are 
severable or partible among themselves. One of them can sue on 
the mortgage provided those who are unwilling to be joined as 
plaintiffs are made defendants. Davenport v. James (1). There is 
nothing to take the present case out of the generalrule. The 
innocent plaintiffs are not damnified by the way in which the case 
has been dealt with. Some of the mortgagees have by their conduct 
precluded themselves from enfo:cing their rights under the mortgage 
and it was open to the Court to sever their interests from those of 
the mortgagees who were under no disability or disqualification and 
to make a decree in favour of the latter in proportion to their interest 
in the debt. 

The contention last dealt' with has been advanced solely for the 
purpose of evading the ruling of the Courts below on another ques- 
tion which has given rise to some discussion before us. The two 
original mortgagees were brothers and they each had an eight annas 
share in the mortgage. It is said that there was a partition of the 
joint property by which the bond in suit was allotted to the deceased 
brother, the predecessor of the plaintiffs Nos. r-11. On that footing 
the plaintiff No 12 was in the first instance made a defendant. He 
was made a plaintiff by direction of the learned Munsiff when he 
found that the partition had not been proved, a finding which has 
been affirmed by the learned Subordinate Judge. The objection 
taken is that in dealing with this part of the case the Courts below 


(1) (1847) 7 Hare 249. 
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have wrongly refused to receive in evidence two documents by which 
the partition of the bonds in which the brothers had a joint interest 
was effected. These documents are not registered and have been 
rejected on that ground on the authority of Upendra Nath Banerjee 
v. Umes Chunder Banerjee (1) where it was held that a deed of 
partition, either declaring certain rights over immovable property 
or reciting the allotment of lands and containing an agreement to 
act accordingly, is compulsorily registrable. In my opinion the 
rejection of these documents has, as the language of the two judg- 
ments shows, largely influenced the conclusion at which the Courts 
below have arrived on the question of partition or no partition. If 
the Subordinate Judge intended to say that even if these documents 
be taken into account, the partition is not proved, he has not 
expressed himself very happily. The point raised, therefore, seems 
to me to require consideration. 

It is contended for the plaintiffs that the case c'ted below has no 
application because the transfer of a simple mortgage such as the 
bond in suit or a share in such a mortgage is not a transfer of 
immovable property within the meaning of section 54 of the Trans- 
fer of Property Act, and the document by which the transfer is 
effected is not a document which purports or operates “to create, 
declare, assign, limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contingent...to or in 
immovable property” within the meaning of section 17(b) of the 
Indian Registration Act. 

In support of this contention it is said that the transfer of a 
simple mortgage is merely the transfer of a debt on which the 
security is attendant, the security passing to the transferee with the 
debt under section 8 of the Transfer of Property Act. 

For authority, reference is made to Gows Mahomed v. Khawas 
Ali Khan (а) Baij Nath Lohea v. Binoyendra Nath Palit (3) and 
Ram Ratan Chuckerbutly т. Jogesh Chandra Bhattacharya (4). 
These cases are perhaps not entirely consistent with the earlier 
decision of this Court in Xood Гай Chowdhry v. Nittyanund 
Singh (5) or with the decision of the Allahabad High Court in 
Abdul Majid v. Muhammad Faisulla (6). However that may be 
they relate to the transfer of mortgage decrees and the, considerations 
which apply to such transfers may not be altogether applicable to 
the transfer of mortgage bonds. Order XXI rule 16 of the Civil 


(1) (1910) 12 C. L. J. 25. (а) (1896) І. L, R. 23 Cale, 450. 
(3) (1601) 6 C. W. М, 5. (4) (1907) 12 C. W. N. 625. 


(5) (1883) I. L. R. 9 Calc, 839 (6) (1890; L Г. К. 13 АП, 89. 
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Procedure Code appears to contemplate the transfer of a decree “by 
assignment in writirg" though the Code does not say whether the 
writing must be registered when the decree transferred is a mortgage 
decree. ° 

If therefore we confine ourselves to transfers of mortgage-bonds 
or ` mortgages, it has first to be noticed that “a debt secured by 
mortgage of immovable property” is expressly excluded from the 
definition of “actionable claim” added to section 3 of the Transfer 
‘of Property Act by the amending Act of 1900 (Act No. II of 1900). 
And inasmuch as section 8 of the Act speaks of “a debt or other 
actionable claim" (in the clause which deals with the passing of the. 
securities theréfor), section 8 can be of no assistance to the appel- 
lants for the present purpose, though in other connections the prin- 
ciple underlying the section will no doubt be applicable (Ghose's 
Law of Mortgage in India, 7th edition, Vol. I pp. 7o, 71 and Vol. II 
p. 667. 

The transfer of actionable claims is governed by section 130 of 
the Act which requires the execution of an instrument in writing 
signed by the transferor or his duly authorized agent, and it can 
hardly be supposed that debts secured by mortgages of immovable 
property were excluded from the definition of actionable claims 
in order that they might pass by word of mouth without any writing. 
'The inference would seem to be that the legislature regarded such 
debts as immovable property within the definition in section 3 (25) 
of the General Clauses Act of 1897. “Immovable property shall 
include land, benefits to arise out of Jand, and things attached to the 
earth, or permanently fastened to anything attached to the earth." 
For the purposes of the Transfer of Property Act that definition is 
only qualified by the clause in section 3 of that Act which says that 
“immovable property’ does not include standing timber, growing 
crops or grass." 

And if a mortgage debt is within the definition of immovable pro- 
perty in the General Clauses Act, it is also within the definition of 
such property in section a (6) of the Registration Act of 1908. 

It would follow that a mortgage debt is immoveable property 
both for the purposes of section 54 of the Transfer of Property -Act 
and for the purposes of section 17 (b) of the Registration Act. | 

Ifthat be the true view it would be sufficient in the case before 
us to say that where a mortgage debt is transferred by an instrument 
in writing and the value of the right, title or interest transferred is 
one hundred rupees or more, the writing requires registration under 

the Registration Act. 
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` In the work already referred to the learned author remarks, quite 
generally and without reference to. any statutory definition, that 
“whatever may be the form of the mortgage, it operates as a transfer 
of an interest in the land which is given аз ѕесигіќу.) (The Law of 
Mortgages in India 4th Edition Vol. I p.72. Ifa mortgage even 
a simple mortgage creates an interest in land, its transfer must be 
the transfer of an interest in land. In the second volume .of the 
same work at page 729, it is said that "a mortgage on land is im- 
movable property and reference is made to Zs re Hoyles (т). 
The learned pleader for the plaintiff cited the cases of Malcolm 


„Ve Charlesworth (a) and Gresham Life Assurance Society у. Crowther 
(3). But those cases turn on the provisions of an«English Statute 


which permit the registration of assurances by which lands are 
“affected,” and have no application to the different language of the 
Indian Registration Act. 

The conclusion ‘at which I arrive is that the cases on which the 
learned pleader relies are at any rate distinguishable and that the 
Courts below have taken a correct view of the requirements of the 
Registration Act.” We are not referred to any decision of this Court 
precisely in point but the conclusion is supported by the ruling of 
the Bombay High Court in Ganpat Pandurang v. Adarji Dadabhai 
(4) and see also Jožarınal v. Tejram Jagrup (5). 

~ The result is that in my opinion subject to the modification above 
directed the decrees of the Courts below should be affirmed and 
the appeal dismissed. The appellants having substantially failed, 
the respondents are enlilled to their costs of the appeal. 

Beacheroft, J.—1I agree that the appeal should be dismissed 
subject to the modification in the decree proposed by my learned- 
brother for the reason given by him. 

But I express no opinion on the question Ета the learned 
Subordinate Judge was right in his view on the question of registra- 


„tion for, as I understand" his judgment, he finds as a fact that no 


partition was made between Bhetu and Netu, whether the evidence 
which he holds to be inadmissible, be excluded from or taken into 
consideration. 


o 


ANRO ` Decree varied. 


(1) (1911) 1 Ch, 179. (2) (1836) 1 Keen 63. 
(3) (1915) 1 Ch, 214 (225), 
(4) (1877) L L, R. 3 Bom, 312, (5) (1892) I. L, R, 17 Bom, 235 (25i) 


~ 


Von XXVIÍ.] HIGH coUkt; 
Before Mr. Justice Teunon and Mr. Justice Newbould, 
ANANDIRAM MANDAL 
v. 


e 
GOZA KACHORI AD OTHERS." 

Agreement, opposed to public golicy— Void agreentent—Consideration, refund 
of—Agveement to serve НП payment of the principal sum—Bond. ifen- 
forceable, х 
A suit is maintainable for the recovery of the sum actually paid pursuant to 

an agreement which was opposed to public policy. 
Bakshi Das v, Nadu Das (1) followed. 

Vohori Bibee v.«D karmodas Ghose (2) referred to. 


Quaere: whether an agreement by which the defendants, in consideration of- 


astm advanced by the plaintiff, agreed that one of them should always work 
for the plaintiff till the payment of the principal sum, and interest on that sum 
was not to be paid in cash but was to be liquidated by the services of one or 
other of them, whom the plaintiff undertook to feed but not to clothe, was a 
slavery bond and not enforceable as being opposed to public policy. 

Application by the Plaintiff. . 

Suit for recovery of a principal sum with interest on the basis of 
a contract. The terms of the contract will appear sufficiently from 
the judgment. Both the lower Cotrts being of opinion that the 


agreement was opposed to public policy, dismissed the plaintiff's ^ 


suit Plaintiff then moved the High Court and obtained the Rule, 
Babu Probodh Chandra Kay for the Petitioner. 


No one for the Opposite Party. 

The judgment of the Court was as follows; dia 

This is a Rule calling on the opposite party to show cause why 
the judgment and decree complained of should not be set aside 
and such other order made as to this Court may seem fit and 
proper. КЕ 
The plaintiff who is the petitioner before us brought this suit to 
recover a sum of Rs. 147 with interest and costs. The plaintiff's 
allegations were that he advanced a sum of Rs. 120 for marr'age-ex- 
penses to tbe two defendants, who are brothers, on their executing 
a bond by which they agreed in consideration of the sum advanced 
that one of them should always work for the plaintiff. Interest 

* Civil Rule No. 640 of 1917, against the decision of J. F, Graham 
Esq , District Judge, Assam Valley District, dated the 16th April, 1917, affirm- 
ing that of D. №. Chowdhry, Esq., Munsiff of Gauhati, х 

(1) (1905) 1 C. L, J. 261. А (2) (1903) I. L. К, 30 Calc, 539. 


à • 
* г 


January, 25. 


e 460 НЕ CALCUTTA LAW JOURNAL. [Vor XXVII. 


Civil, was agreed on at 8 annas per Rs. 20 йе. 234 per cent. per mensem 
1918. and the sum of three rupees due on this account each m onth was 
we 


not to be paid in cash but was to be liquidated by the services of 

ою, опе or other of the two brothers whom the plaintiff undertook to 

Goza Kachoti, feed but not to clothe. Both the lower Courts have held that the 

bond was a slavery bond and not enforceable as being opposed to 

public policy. The suit bas been dismissed on the pleadings with- 
out any evidence being taken. 

We are doubtful whether the lower Courts were right in holding 
that the terms of this agreement between the parties were such that 
it cannot be enforced on the ground of being opposed to public 
policy. If one of the brothers alone had executed» the contract the 
case of Ram Saruf Bhagat v. Bansi Mandar (1), cited by them 
would support their view. But in the present case while one 
brother was working forthe plaintiff it would be possible for the 
other brother to earn money elsewhere and in course of time pay 
off the principal debt and release them both. But it is unnecessary 
to discuss this aspect of the case at greater length. In any case the 
contract for service is not one that can be specifically enforced and 
even if the agreement be opposed to public policy yet when the 
facts have been fully ascertained, it may be that on the equitable 
principles embodied in sections 38 and 4r of the Specific Relief 
Act, the plaintiff may be found entitled to restitution of the whole 
or some part of the money advanced. It was held by their Lord- 
ships of the Privy Council in Mohori Bibee v. Dharmodas Ghose (a), 
that these sections give a discretion to the Court when under the 
circumstances of the case justice requires the return of money paid 
in respect of a transaction held to be void. We may also refer to 
the case of Bakshi Das v. Nadu Das (3), where following the deci- 
sions of this Court in Juggessur Chuckerbutty v. Panchcowree 
Chuckerbutty (4), and Ram Chand Sen v. Audaito Sen (5), it was held 
that a suit was maintainable for the recovery of the sum actually 
paid pursuant to an agreement which was opposed to public policy. 

We accordingly make this Rule absolute and direct that the case 
be sent back to the Munsiff of Gauhati to be tried. according to law. 
As the opposite party did not appear we make no order as to costs, 


A. BN. В, С. Rule made absolute. 
(1) (1915) L L, К. 42 Cale, 742. 
(2) (1903) I. L, Е, 30 Cale. 539 (549). 
(3) (1905) 1 C. L. J, 261. (4) (1870) 14 W. К, 154. 
(5) (1884) I. L. К, то Calc. 1054, 


Anandiram 
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^ 


Before Mr. Justice Teunon and Mv. Justice Newbould. 


MADHUSUDAN GOPE . 
е v. 
BEHARI LAL GOPE AND OTHERS.* 


Bengal, М. W. Р, and Assam Civil Courts Act (XII of 1897, Sec. 25— Courts 
vested with Small Самте Court jurisdiction—Suit, instituted in such а Court— 
Civi! Procedure Code (Act. V of здоб), See. 24 el. (gi—Sutt, transfer of— 
Court of Small Causes, meaning of— Provincial Small Cause Courts Act 
(2X of 1887), Secs. 5, 16. 2 
A Court of Small Causes under section 24 (4) of the Code of Civll Procedure, 

from which a suit may be transferred or withdrawn, does include Courts, vested 

with Small Cause Court jurisdiction as well as the special Courts constituted 
under the Provincial Small Cause Courts Act. 
Saskararama yer v. R, Padmanabka Iyer (т) and Sukka v. Rag^unath 

Das (2) followed. 


Dulal Chandra Deb v. Ram Narain Deb (3) dissented from, 


Application by the Plaintiff under section 25 of the Provincial 
Small Cause Courts Act. 


The material facts will appear sufficiently from the judgment. 
Babu Bepin Behari Biswas for the Petitioner. 

Babu Ramesh Chandra Sen for the Opposite Party. 

The judgment of the Court was as follows: 


In this case it appears that a suit of a Small Cause Court nature 
valued at Rs. 140 was instituted in the Court of the Subordinate 
Judge at Dacca vested with powers under section 25 of the Bengal, 
Agra and Assam Civil Courts Act for trial of suits cognizable by 
Courts of Small Causes up to a value not exceeding Rs, 500. For 
certain special reasons into which we need not enter the District 
Judge of Dacca by an order made under the provisions of section 
24 of the Civil Procedure Code, transferred the suit for trial to the 
Court of a Munsiff at Dacca vested with Small Cause Courts powers, 
but exercising jurisdiction in such cases only up to a value not 
exceeding Rs. rco. The suit was tried by the Munsiff without 
objection taken by the plaintiff who is the petitioner before us and 
it resulted in a decree for a sum of about Rs, 75. i 


*Civil Rule No. 603 of 1917, against the decision of K, K, Dutt, Esq., 
Munsiff, 4th Court, Dacca, dated the 26th April, 1917. 


(1) (1912) I. L. R. 38 Mad. 25. (2) (1916) 15 АП, L. J. 69. 
А (3) (1904) I. L. R. 31 Cale, 1057. 
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суп: А The petitioner now comes to this Court and contends that by 
1918, virtue of the provisions of section 16 of the Provincial Small Cause 
Madhusudan , Courts Act and by reason of the pecuniary limitation on his Small 
udo . Cause Court jurisdiction, the Munsiff was not competent, nor had 


ракы he any jurisdiction to try the suit in question. 

The answer to this contention put forward by the opposite party 
is that by virtue of the provisions of sub-section 4 of section 24 of 
the Code of Civil Procedure, the Court of the Munsiff must, under 
the circumstances, be deemed to be a Cour. of Small Causes within 
the meaning of section 16 of the Provincial Small Cause Courts Act, 
In support of this contention he refers us to the cases of 
Sankararama Iyer v. №. Padmanabha Lyer (т), ‘and Sukka v. 
Raghunath Das (2). By the petitioner we have been referred to 
the case of Dulal Chandra Deb v. Ram Narain Deb (3), in which 
the learned Judges who heard and decided that case intimated that 
they were inclined to a contrary view. That expression of opinion 
was not, however, as indeed the learned Judges themselves have 
pointed out, necessary to the decision of the case before them and 
must therefore be regarded as an expression of opinion and no more. 
With all deference, we are unable to agree in that opinion and for 
the reasons given in the cases decided by the Madras and Allahabad 
High Courts to whch we have referred, we are of opinion that a 
Court of Small Causes under section 24(4) of the Code of Civil 
Procedure does include Courts vested with Small Cause Court 
jurisdiction as well as the special Courts constituted under Act IX of 
1887. It follows therefore that the Court of the Munsiff, to which 
the suit in question was transferred, must be deemed to be a Court 
of Small Causes, so at least, as to permit the trial of the said suit by 
such Court. What procedure the Munsiff should have adopted and 
what finality attaches to his decision, it is not necessary for the pur- 
pose of this rule to determine. 

In the view we take this rule must be discharged with costs, the 
hearing-fee being assessed at one gold mohur, 

“AON. RG Rule discharged. 

(1) (1912) I. L. R. 38 Mad. 25. f (2) (1916) 15 All, L. J. 69. 

(3) (1904) І. L К, 31 Calc. 1057. 


Vor, XXVII.) ' HIGH COURT. 
Before Sir Charles Chitty, Knight, Judge, and Mr. Justice Smither. 


NANDO LAL GANGULI 
° p. 


KHETRO MOHAN GHOSE.* 


Calcutta Improvement Act (V of rorr, B. C \, Sees 70, 71, 77 — Tribunal uuder 
the Act, if а Сони? Се? minal Procedure Code (Act V of 1898). Sec. 195— 
Sanction to prosecute, 

The Tribunal constituted under the Calcutta Improvement Act is a Court 
within the meaning of section :95 of the Code of Criminal Procedure. 
Raghoobuns Sqhoy v. Kokil Singh (1) and Chandi Charan Giri v. Godadhar 

Prodkan (2) referred to, 

Civil Revision. 


An application was made by the Petitioner, Nanda Lal Ganguli, 
1o the President of the Calcutta Improvement Tribunal for sanction 
io prosecute one Khetra Mohan Ghose for givinz false evidence in 
two apportionment cases which were heard together and decid ed 
by the President sitting alone. The President having held that 
the Tribunal was not a Court in the ordinary acceptation of that 
word, was of opinion that he had no jurisdiction to entertain the 
application, and as such rejected the application, 


Against that order the applicant moved the High Court, and 
obtained the rule. $ 


Babus Atulya Charan Bose and Monmotho Nath Pal for the 
Petitioner. 


Babu Monmotho Nath Mutherjet for the Opposite Party. 


C. А. V. 
The judgment of the Court was as follows : 


An application was made to the President of the Tribunal 
constituted under the Calcutta Improvement Act 1911, for sanction 
to presecute one Khetra Mohan Ghose for giving false evidence 
before the President of the Tribunal in two apportionment cases. 
The President held that he had no jurisdiction to entertain the 
application on the ground that the Tribunal was not a Court within 
the meaning of section 195, Criminal Procedure Code. Against that 
decision the applicant obtained this rule, and. Khetra Mohan Ghose 
has appeared by pleader and shown cause against it. The opinion 


*Civil Revision .No 2 of 1918, against the order of S. C. Banerjee Esq , 
President, Calcutta Improvement Tribunal, dated the 6th December, 1917, 
(1) (1890) I. L. К. 17 Cale. 873. (2) (1917) 22 C. W. М. 165. 
* 


^ 
*. 
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ofthe President appears to be based upon the decision in Hari 
Pandurang v. Secretary of State for India in Council and others (1), 
where it was held thüt the Bombay Tribunal was not a Court but 
merely a body of arbitrators not subject to the supervision of the 
High Court. It was no doubt on account of this decision that Act 
XIV of 1904 was passed by the Imperial Legislative Council In 
the case of Calcutta the Tribunal is constituted by the Calcutta 
Improvement Act, 1911, but the finality of its decisions is regulated 
by that Act as modified by the Calcutta Improvement (Appeals) 

Act, "отт, passed by the Imperial Legislative Council. It is unneces- 
sary for us to discuss the question whether in view of the subsequent 

legislation the Bombay decision is still good law, as we have no 

doubt whatever that the Calcutta Tribunal is a Court within the 
meaning of section 195 of the Criminal Procedure Code. By sec- 
tion 70 of the Calcutta Improvement Act the Tribunal is cons'ituted 
for the purpose of performing the functions of the Court in reference 
to the acquisition of land for the Board under the Land Acquisition 

Act 1894. Ву section 71 (а) the Tribunal shall (except as to appeals 
which are specially provided for) be deemed to be the Court and 

the President the Judge under the sid Act. Section 71(с) gives 

the President the powers of a Civil Court with regard to the 
summoning and attendance of witnesses and production of docu- 

ments, By section 77(b) apportionment cases may be tried by the 

President sitting alone and his decision is then to be deemed to be 

the decision of the Tribunal. 

It has been held by this Court that the word “Court” in section 
195 has a wider meaning than a Court of justice as defined in the 
Indian Penal Code. It may include a tribunal empowered to deal 
with a particular matter and authorised to receive evidence bearing 
on that matter in order to enable it to arrive at a determination. 
See Raghoobuns Sakoy v. Kokil Singh (2), where the question arose 
whether a Collector acting under sections 69 and 70 of the Bengal 
Tenancy Act was a Court. That case was followed in Chandi 
Charan Giri v. Godadhar Pradhan (3), where the question 
was to what Court the Collector was subordinate. We may also 
refer to the definition of “Court” in section 3 of the Evidence Act, 
It includes all Judges and Magistrates and all persons except arbi- 
trators legally authorised to take evidence, 

We do not think that the Tribunal as “the Court” under the 
Land Acquisition Act 1894 for the purposes of the Improvement 
(1) (1903) I. І, К. 27 Bom 424. (a) (1890) I. L. К, 17 Cale. 872. 

(3) (1917) 2a C. W, N, 165, 


Von. XXV и.) HIGH COURT. 405 


Trust can be regarded simply as a body of arbitrators. It is the Сп, 
Court under that Act, and the President is the Judge. It follows 1918 
that it must also be regarded as a. Court for the purposes of section Nando 
195 of the Criminal Procedure Code. We may point out that if the v. 

А Е Khetro. 
contrary view were to prevail, the deplorable result would follow MÀ 
that any private person who alleged that false evidence had been 
given before the Tribunal might institute a prosecution without any 
control ой his action by the Tribunal before whom the evidence 
was given. 

The rule is accordingly made absolute, the order of the President 
is set aside, and the application remanded to him for adjudication 
upon the merits. 
A, М. Е. C Rule made absolute, 
CRIMINAL REVISION. О 
Before Sir Charles Chitty, Knight, Judge, Mr. Justice Teunon and 1917. 
Mr. Justice Richardson м 
Decemer, 7, су 40. 
SHEIKH SAJUDDI MANDAL AND OTHERS, T 


n. 
Е.І. CORK AND OTHERS.* 


Criminal Procedure Code (Act Vof 1599), Sec, r45, proceedings under — Magis- 
trates refusal to look into documentary | evidence— Title, evidence of— 
Possession of a part of the disputed property, if evidence of possession of the 
twhole—Conchuston, not supported by enidenct— Irregularity — High Cot, 
interference by— Government of India Act, 1915, Sec. rog. 


Per Chitty and Richardson, JJ. (Teunon J. Contra)—The refusal of a 
Magistrate to accept or look at any documentary evidence and evidence of title, 
in a proceeding under section 145 of the Code of Criminal Procedure, із nota 
material irregularity justifying the Interference of the High Court in the exercise 
of its power of superintendence under section 107 of the Government of India Act 

Sukh Lal Sheikh v, Tara Chand Та (1), Nhosh Makomed Sirkar v. Nasir 
Mahomed (2), Krishna Kamini v, Abdul /ubbor (3\, Kadar Bukhsh Khan v. 


* Criminal Revision, No. 994 of 1917, against the order of H. P, V. Town- 
end Esq., Joint Magistrate of Asansol, District Burdwan, dated the 16th 
July, 1917. ; 

(1) (1905) I. І. К, 33 Cale, 68. (2) (1605) I. L, R. 33 Calc. 352, 

Я (3) (1903) І, La В. 30 Cale, 155. 
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Fusseep-oom-Nissa (13), Maharajah Mokeshur Sing v. The Bengal Govern- 
жен? (2), Kali Kristo Thakur v. Golam Aii Chowdáry (3), and In re Fandurang 
Govind Pujari and others (4) referred to. 

The question how far possession of a part of a coal mine is evidence of pos- 
session of the whole із primarily a question of fact. 

Glyn v. Howell (5) referred to. А 

High Court cannot interfere with an order passed under section 145 of the 
Criminal Procedure Code on the ground of an error committed by the magistrate 
as to the conclusion drawn from the evidence on the record, as it cannot be put 
higher than an error of law, and cannot be described as an irregularity, and 
does-not go to the Jurisdiction. 

Criminal Revision. 

Application by the second party in a proceeding under section 
145 of the Code of Criminal Procedure, praying that the orders 
of the Magistrate declaring the first party to be in possession of the 
underground minerals of the disputed property until evicted 
therefrom in due course of law, and forbidding all disturbance of 
such possession until such eviction, may be set aside. 

The material facts and arguments will appear sufficiently from 
the judgments. 

У 

Babus Dasarathi Sanyal апі Bankim Chandra Mukherjee for 
the Petitioners. 

Babus Manmatha Nath Mukherjee, Prabodh Chandra Chatterjee 


„and Ambicapada Chowdhry for the Opposite Party. 


The following judgments were delivered : 


Teunon, J.—This Rule is directed against an order made or 
purporting to be made under the provisions of section 145 of the 
Code of Criminal Procedure. 

The parties to the proceedings were the Equitable Coal Company 
represented by Mr. Cork the Manager of their Jomaria Colliery, on 
the one side, and certain Mondals With their sub-lessees the Sat- 


` pukuria Assansol Colliery Co. Ltd. represented by a Manser and 


an assistant Manager on the other. 

The dispute was regarding the minerals and more particularly 
the coal underlying the surface of Mouza Bajaddipur and by his 
order of the 16th of July, 1917, the Sub-divisional Magistrate of 
Asansol has found possession with the rst party, the Equitable 
Coal Co. Ltd, and has thereupon made the declaration contem- 
plated by the section. a 


(1) (1853) 5 M. I. А. 413. (2) (1859) 7 M. I. A. 
(3) (1881) I, L. К. 7 Calc, 46. e „(1909) LL 25 oni 179. 
(5) (1909) 1 Ch, 66 
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The mouza comprises an area of some 1,000 bighas and the 
zemindar, it is not disputed, is the Maharaja of Burdwan. Under 
him are certain Patnidars who in the years 1847 and 1849 granted 
permanent leaseg to the predecessors of the Mondals and next, in 
1871 granted a Darpatni settlement to the Equitable Coal Co. This 
Company thus became the landlords of the Mondals. 


By virtue of the leases .апа settlements just referred to, both 
parties, it appears, have claimed the sub-soil or mineral rights in 
the mouza, but to strengthen their position, in view of recent deci- 
sions of their Lordships of the Judicial Committee, on the 17th of 
April 1917, the Mondals, it has been admitted before us, obtained a 
grant of the said rights from the zemindar the Maharaja of Burdwan. 

- The present proceedings were initiated on the 27th of June 1917 
and by three orders made on petitions of the rath and 13th July 
the Subdivisional Magistrate declined to accept or look at any docu- 
mentary evidence on either side. 


The contentions advanced on behalf of the petitioners (the. 
Mondals and the Satpukuria Co.) then are, first, that by shutting 
out in this manner all documentary evidence and evidence of title 
the Sub-divisional Magistrate has acted with material irregularity 
and has thereby greatly prejudiced the petitioners, and, second, that 
his order in fact proceeds on no evidence. 


It is admitted that neither party has in fact worked coal in this 
тойга. In 1915 however by two borings, the first begun in March 
of that year and the second at a later date, the exact date not being 
given, the Equitable Co. proved the existence of coal ata depth 
of some 400 feet. In March of the present year the company next 
began to sink two shafts at different points in the Mouza, but these 
shafts, it is admitted in the evidence, have not gone beyond a depth 
of some forty feet. It is not disputed that these proceedings on the 
part of the Equitable Company were contrary to the protests of the 
Mondals who were then and are still the owners in possession of the 
surface, or at least of the surface other than the sites of these two 
borings and two shafts, In fact in respect of the first boring, or of 
its site on the surface, the Mondals immediately brought a suit under 
the provisions of section 9 of the Specific Relief Act. This suit was 
contested by the Equitable Company, but was eventually decided 
exparte in favour of the Mondals on the 7th of January 1917. An 
attempt by the defendant Company to have this exfarte decree set 
aside failed in May of the present year and possession under the 

decree was in that month given to the plaintiff Mandals. The 
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second boring it will be observed was begun and completed, and 
the two shafts begun during the pendency of the said litigation. 


The Magistrate's finding and order are based solely on the mak- 
ing of those two borings and these two inchoate shafts.* j 


It is true that just as by his order of the rath and 13th July the 
Magistrate shut out all evidence of the petitioners’ title he likewise 
deprived the opposite party of any opportunity of proving their title 
ifthey possess one. But it has not been suggested before us that 
their lessors the Putnidars in their patni lease or otherwise had . 
obtained any specific grant of the mineral rights from the zemindar 
while it is admitted that in April 1917, the title to the mineral rights 
if up to then still in the zemindar, was conferred upon the Mondals. 
It has however been urged that this title-deed of April 1917, is not 
amongst the documents emunerated in the petition presented by the 
Mondals or the Satpukuria Colliery on the rath of July. That is so, 
but that petition was not necessarily exhaustive and to tender their 
documents of title after the Magistrate's orders of the rath and 13th 
July would have been futile. Further the petitioners did include 
correspondence said to contain important admissions by the Manag- 
ing Agents of the Equitable Coal Co. : 

To exclude all evidence of title, and from two borings and two 
inchoate shafts, all Pria facie were acts of trespass, to find posses- 
sion of the minerals underlying a surface of 100 bighas with a person 
who has‘shown no title is in my judgment to ignore all the principles 
on which questions of possession in respect of unworked minerals 
are to be determined. 


In this view, in my opinion, both cotentions of the petitioners 
should be sustained and the order complained of set aside. 


Richardson, J.—It must be assumed that these proceedings 
under section 145 of the Criminal Procedure Code were duly initiated 
by the Magistrate. There is no dispute:as tothat and it follows that 
the Magistrate had jurisdiction to enter upon the inquiry and to 
make such an order as the section contemplates. The question is 
whether he was so miscarried in the course of the inquiry as to 
justify this Court in interfering in the exercise of its powers of super- 
intendence under section 107 of the Government of India Act, pro- 
ceedings under section 145 being expressly excluded from the scope 
of therevisionary powers conferred by section 435 of the Code. 
This exclusion dates from the Code of 1898, and the effect is to 
limit the grounds on which this Court will interfere. Reference may 
be made to the Full Bench cases of Suk Lal Sheik v. Tara Chand 
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Та (1), and KAosh Mahomed Sirkar v. Nasir Mahomed (2), and also 
to the case in the Patna High Court of Parmeshwar Singh v. 
Kailaspati (3). l 

Now what ig it that after the initiation of the proceedings the 
Code requires of the parties concerned and the Magistrate? The 
parties under clause (1) of section 145 are to put in written statements 
of their respective claims as respects the fact of actual possession of 
the subject of dispute. Then clause t directs the Magistrate without 
reference to the merits of the claims of any of such’ parties to a right 
to possess the subject of dispute to peruse the statements so put in, 

' hear the parties, receive the evidence produced by them respectively, 
consider the effect of such evidence, take such further evidence (if 
any)as.he thinks necessary, and, if possible, decide whether any 
and which of the parties was at the date of the initial order in actual 
possession. The Magistrate is therefore to decide if possible, the 
question of actual possession, Whether it is, or is not, possible to 
decide that question on the material before him, is, I conceive, for 
the Magistrate to determine. iut his decision has іо be airived at 
without reference to the merits of the respective claims to a right 
to possession and I add that as I understand the words the claim of 
any party to a right to possession is the title to possession which that 
party sets up. А party is clearly not entitled to succeed before 
the Magistrate merely upon the merits of his title. 

In the present case, the Magistrate has found it possible to 
decide, and has lecided that the first party are in possession and has 
made an order accordingly. It is said that his proceedings are 
vitiated by irregularity. I will assume that the High Court will 
interfere not only when the Magistrate has acted without jurisdiction 
orin excess of his jurisdiction but also when he has committed a 
material irregularity resulting in prejudice to a party before him. 
The irregularity complained of is that the Magistrate said that he 
would not “look at" the documents of either side. That may mean 
merely that in the Magistrate's opinion the documents which the 
parties had brought into Court were irrelevant or of no assistance 
in deciding the question of actual possession. If that be so, the 
Magistrate possibly may have committed an error of law or an error 
of judgment, but there was no material irregularity in his procedure. 
On the contrary, if the documents were tendered merely for the 
purpose of obtaining a decision on the question of title, his refusal 
to look at them may have been entirely justified. But let it be as- 


(1) (1905) I. L. В. 33 Cale. 68. (2) (1905) I. L. R. 33 Calc. 352. 
(3) (1916) 1 Pat, L. J. 336. e 
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sumed that there was some irregularity in the mode of his refusal, 
the question still remains, was either party prejudiced ? 

As to the titles, so far as I can see, the respective titles set up by 
the parties in their written statements, which the Magistate is ex- 
pressly directed to peruse, were taken for granted and were not 
really in dispute. There was no dispute that the first party, the 
Equitable Coal Company, were the darpatnidars and no real dispute 
that the second party consisted of Mukararidars, who held under 
the first party, and of a Company named the Satpukhuria Asansole 


"Collieries to whom the Mukararidars have subleased their rights. There 


was no dispute that on the 16th April, 1917, whatever the effect of - 
the grant might be, the Mukararidars had obtained @ lease of the 
mineral rights from the Maharajadhiraj of Burdwan. There was no 
dispute again that the first party had sunk two borings in the dis- 
puted land and certain shafts or inchoate shafts. The first boring 
was made in February or March, 1916, and shortly after the muka- 
raridars instituted a civil suit against the first party. The Magistrate 
did consider the result of that litigation and came to the conclusion 
rightly or wrongly that,the final decree related only to the surface 
rights and did not affect the underground rights. No suggestion 
was made to the Magistrate and none has been made to us that any 
person other than the first party had worked or attempted to work 
the coal under the surface. . 

As to the docu nents, the second party seems to have acquiesced 
in the Magistrate’s order concerning them. The only complaint 
they subsequently made in the Court below was that the Magistrate 
was looking at documents of the other side, a charge which the 
Magistrate repelled. Furthér we have not been referred to any 
document, which throws any additional light on the questidn of 
actual possession. It is said that in some leases granted by the 
mukararidars to their agricultural tenants they reserved the minerals. 
How does that carry the matter any further ? 

To the best of my judgment, the Magistrate had all the material 
facts before him, and the substantial ground of complaint is in 
truth not that the Magistrate refused to look at any documents, but 
that he drew a wrong conclusion from the facts. 

What the Magistrate did was to infer from the sinking of the two 
borings and certain shafts by the first party that they were in posses- 
sion of the whole of the underlying coal. It may be that if the title 
is taken into account the conclusion is not warranted by the facts, 
and that if the same conclusion had been arrived at in a Civil Court, 
where the title was open for consideration, the question would have 


в + 
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arisen whether there was any evidence legally sufficient to support 
it. But the Magistrate had to decide without reference to the title. 
‘It appears from his judgment that he treated the whole of the coal 
in dispute as one parcel. He found that the first party had done 
certain possessory acts and he therefore awarded them possession of 
the whole. If the title be disregarded, the conclusion seems natural 
enough, butletit be assumed that it was wrong. What was the 
nature of the error committed ? The question how far possession 
of a part is evidence of possession of the whole is primarily a 
question of fact, and it is not always an easy one The latest pro- 
nouncement on the subject in England in connection with coal 
mines seems to*be the judgment of Eve J. in Giyn v. Howell (1). 
The question whether there is any evidence to support the con- 
clusion is no doubt a question of law but it is nothing more. The 
error therefore, cannot be put higher than this that the Magistrate 
was mistaken in his law. Such error cannot be described as an 
irregularity and it does not go to the jurisdiction. The Magistrate 
had jurisdiction to decide wrongly as well as to decide rightly. This 
Court is not in a position to instruct the Magistrate to find possession 
with one party rather than with the other. 

Personally on the available facts I should find it difficult to 
decide that any one was in actual possession of the unworked 
coal. If, without expressing any opinion on, or prejudging the 
rights of, the parties, it be assumed, in view of recent decisions of 
the Privy Council and of this Court that prima face the right to 
possess the minerals or the legal possession thereof, so far as no 
other person was in actual possession, was with the Maharaja of 
Burdwan till the 16th April, 1917, and after that date with the 
Mukararidars or their sub-lessees, I find it difficult to say that the 
unworked coal was ever reduced into actual possession by any one. 
The legal or constructive possession seems to depend entirely on 
the title and the written statements of the parties show that the 
determination of the title may involve question of some complicity. 
Tt may be that the Magistrate would have been better advised if he 
had adopted the alternative course provided by section 146 and 
attached the land. But if he had done so would the second party 
have been in a better position ? 

It is not suggested that the Magistrate has erred wilfully. What 
really is suggested is that he should have decided in favour of the 
second party on the ground that they have the better title or a better 
claim to a right to possession and on that ground possession should 


(1) (1909) t Ch 666. n 
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1917. trate was precluded by the Code from referring to the merits of that 


Sheik Saju adi claim. The reason for the prohibition is that before possession 
о. can be awarded merely in virtue of the true title the, true title must 
Е, L. Cork, 


ACT ' be determined and that may involve, as it does in the present case, 
Richardson, . а difficult inquiry for which a Criminal Court is ill-adapted. Section 
a 145 is the successor of similar provisions in earlier Acts: see 
Counsel’s address in Krishna Kamini v. Abdul Jubbar (т). All 
have contained this prohibition and its force has been recognised by 
high authority. In reference to a case which came before the Privy 
Council in 1853 not directly but in connection with the subsequent 
Civil litigation, their Lordships put into the mouth of the Magistrate 
much the same words as the Magistrate in the present case has 
used They said: "Observe, that from the first period of these 
disputes, although the possession only was in question, it was quite 
obvious that the persons who had the title would necessarily or 
very naturally, when the title 's claimed by the opposite party, state 
their title. The Court says, I cannot look at that, the possession i$ 
now the only question, and therefore if your title is not clothed with 
possession, you must go to another Court to establish that title." 
Kadir Bukhsh Khan v. Fusseeh-oon-nessa (a). So, in Maharajah 
Moheshur Singh v. The Bengal Government (3), referring to the pro- 
ceedings in the Foujdari Court, their Lordships said, “we apprehend 
that the jurisdiction of that Court is confined fo cases of possession 
and that it is beyond their province to inquire into and ascertain 
the titles to landed property.” In Kali Kristo Thakur v. Golam 
Ali Chowdhry (4), Vield J. said “evidence of title though it may 
supplement and support direct evidence of possession cannot stand- 
ing alone, be proof of possession. Ze Pandurang’s case (5), Sir 
Lawrence Jenkins C.]. emphasized the necessity of limiting the 
enquiry, "to the issues with which alone the section empowered 
a Magistrate to deal, that is to say, the actual fact ‘of possession, as 
distinct from any question of rights.” It was said that the Magis- 
trate could take no action on any conclusion at which he might 
arrive as to the respective titles of the parties. In Kiskna Kamini 
v. Abdul Judar (1), a Full Bench case, the principal judgment. was 
delivered by ЇНЇ J. who said that the Magistrate was not concerned 
to ascertain what persons have or claim to have mere rights to 


possession. : 
(1) (1902) I, L. К. 30 Cale. 155 (168, 201). 
(2) (1853) 5 M. I. A. 413 (424). . (3) (1859) 7 М, I. A. 283 (309). 


(4) (1881) T. L, К. 7 Calc. 46. (5) (1900) I. L. R, 25 Bom. 179. 
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In Ram Dyal Mahton у. Kedar Nath (т), this Court set aside 
the Magistrate’s proceedings because he had exceeded his jurisdic- 
tion in referring to the merits of the titles of the parties. If when 
a Magistrate refuses to look at documents of title, his proceedings 
are to be set aside on the ground of irregularity, and if when he 
does look at them, his proceedings are to be set aside on the ground 
of jurisdiction, Magistrates will find themselves in a difficult position. 

The remedy provided by the Code itself for a party aggrieved 
by the Magistrate’s decision is an appeal to the Civil Court. In my 
opinion the sooner the present dispute is taken to the Civil Court, 
which alone can finally pronounce upon .the rights of the parties, 
the better it will be. If the title of the second party is as clear as 
it is now represented to be, they should have no difficulty in 
establishing it. 

I differ from my learned brother with much regret but in my 
opinion the rule should be discharged. 

[Owing to this difference of opinion, the case was referred to the 
Chief Justice under section 429 read with section 439 of the Code 
of Criminal Procedure, and it was then laid before Mr, Justice Chitty 
for final disposal.] 

Babu Bankim Chandra Mukherjee for the Petitioners. 

Babu Manmatha Nath Mukherjee for the Opposite Party. 

C. А. V. 

The following judgment was delivered by 

Chitty, J :— This is a rule granted to the petitioner, who may 
be called the Mandals, calling on the District Magistrate of Burdwan 
and the opposite party ѓе. the Equitable Coal Company to show 
cause why, on the grounds set out in the petition, the order under 
section 145 Criminal Procedure Code passed by the Magistrate 
should not be set aside. The matter came before Mr. Justice 
Teunon and Mr. Justice Richardson; and the learned Judges 
having differed in opinion the case has been laid before me for 
my opinion, I have had the advantage of reading the judgments of 
both the learned Judges and yesterday heard arguments in the 
matter. It will be enough for me to say that I agree with Mr. 
Justice Richardson in the conclffsion to which he has come, namely, 
that the Rule should be discharged, for the reasons which he has 
given. It appears to me that in this case there was no such material 
irregularity on the part of the Magistrate in the exercise of the juris- 


` 


diction, which he undoubtely possessed, as would justify interference - 


by this Court. The objection of the petitioner is thatthe Magistrate 
(1) (1907) 6 С, L, J. 183. 
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refused to go into evidence of title, or rather to look at their docu- 
ments of title. The refusal of the Magistrate to look at the docu- 
ments of title was expressed not on an application of the petitioners 
but on an application of the opposite party: But there was no 
question іл this case, as to the claim of either,party or the respective 
title which they set up. The real question and the only question— ' 
before the Magistrate'was who was in actual possession of these 
underground minerals. It may be that the Magistrate would have 
exercised a wiser discretion if he had passed orders under section 
146 Criminal Procedure Code having regard to the fact that there 
was not very cogent evidence of possession on either side; but that 
was a matter in his discretion, and there undoubtedly was some 
evidence of possession on which he was competent to form an 
opinion. T therefore hold that the rule should be discharged.. 

A. Ne R С. | Rule discharged, 


APPELLATE CIVIL. 


Бя Sir Asutosh Бс Knight, Judge and Mr. Justice 
| Beachcroft. 


ISWAR CHANDRA BERA 
$ v. 
KALI CHARAN SANTRA AND OTHERS. 


Rent, suit for—Land Registration Act (УГ B. С, of 1876), Secs. 78, 8— 

* Malikana’—* Written contract.’ 

Where the sum recoverable by the plaintiff was described in a putni lease as 
‘Matikana’ but the lease showed that it was in essence rent and was made 
expressly recoverable by the summary procedure prescribed in the Putni 
Regulation : 

Held, that section 78 of the Land Registration Act was applicable to a sult 
for recovery of arrears, 

The term * written contract? йоне th in section 81 of the Land Registra- 
tion Act, refers to a contract between the person who claims rent as proprietor 
and the person who is bound to pay rent to him under section 78. Section 81 


* „Appeal from Appellate Decree No. 1995 of 1914, against the decree of 
Babu Achinta Nath Mitter, Subordinate Judge of Midnapore, dated the 16th 
April, 1914, modifying that of Babu Jnanendra Mohan Das, Munsiff of Midna- 
pore, dated the ayth November, 1912, х 


* 
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has по application to a case where the written contract was between the defen- 
dant, the person bound to pay rent and the proprietor from whom the plaintiff 
claims to have derived title as usufructuary mortgagee: Bhugwanv. Raghunath 
(1) referred to. 

Appeal by the Plaintiff. 

Suit for recovery of arrears of rent. 

The material facts and arguments appear from the judgment. 

Babu Mohini Nath Bose for the Appellant. 

Babu Saroda Charan Maity for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiff in a suit for 
recovery of arrears of rent. The trial Court decreed the claim in 
full; the lower appellate Court has reduced the amount by one-half. 


The plaintiff seeks to recover arrears of rent as transferee of 
a usufructuary mortgagee from the proprietor, who had previously 
granted a putni lease to the first defendant. The tenant resists the 
claim on the ground that under section 78 of the Land Registra- 
tion Act, the plaintiff is not entitled to rent in excess of the share 
for which he has registered his name in the collectorate. - This 
raises three questions; first, is the amount claimed “rent” within 
the meaning of section 78 ; secondly, is the plaintiff * mortgagee " 
within the meaning of that section ? and, thirdly, is the plaintiff 
entitled to the benefit of séction 81? 


As regards the first point, the plaintiff contends that the amount : 
he seeks to recover is described as *malikana' in the putni lease, and, 
.cannot consequently be regarded as "rent" within the meaning 
of section 78, on the authority of the decision in Syed Shak Naja- 
muddin Hyder ч. Syed Zahid Hossein (а). That decision is of. no 
assistance to the plaintiff. It was there ruled that section 78 of the 
Land Registration Act is no bar to the recovery of “ Malikana " 
which is not “rent.” The Malikana claimed in that suit fell within 
the description given by Sir Barnes Peacock, C. J. in the case of 
Bhuli Sing v. Nimu Behu (3), namely, the amount of profits of an 
estate payable to the proprietor who has been deprived of possession 
by the government by reason of his neglect or failure to come in 
and take settlement. Here, the sum recoverable by the plaintiff is, 
no doubt, described in the putni lease as “malikana ;" but the 
lease shows that it was in essence rent and was made expressly 


(1) (1909) t1 C. L. J. 477, (2) (1907) 8 C. La J. зоо, 
i: (3) (1869) 4 B. Ta R: 29 A, C, 
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recoverable by the summary procedure prescribed in Ње Putni 
Regulation of 1819. The first question must accordingly be 
answered against the appellant, 


As regards the second point, there is по room efor controversy 
that the plaintiff is a mortgagee. The proprietor executed a usu- 
fructuary mortgage in favour of the vendor of the plaintiff and the 
conveyance which is the foundation of his title shows that he has 
purchased the interest of the usufructuary mortgagee. The second 
question also must be decided against the appellant. 


As regards the third point, the plaintiff relies upon section 8r 
of the Land Registration Act which is in these terms: “Nothing 
contained in the three last preceding sections shall be held to 
interfere with the conditions of any written contract or to prevent 
any person deeming himself entitled to any sum of money from 
recovering such sum by due process of law from any other person 
who has received the same.” Now the “written contract” men- 
tioned in section 81 refers obviously to a contract between the 
person who claims rent as proprietor and the person who is bound 
to pay the rent to him under section 78: Bhugwan v. Raghunath. 
(т). In the case before us, there is no written contract of tenancy 
between the defendant and the plaintiff. There is no doubt a 
written contract between the defendant and the proprietor from 
whom the plaintiff claims to have derived title as usufructuary 
mortgagee. A case of this description *does not, in our opinion 
fall within section 81, which is consequently of no avail to the 


"plaintiff. 


The result is that the decree made by the Subordinate Judge is 
affirmed and this appeal dismissed with costs. 
A. T. M, Е | ^o Appeal dismissed. 


(1) (1909) 11 C, L. J. 477. 


Vo XXVIL] іон соок. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
s Beachcroft. 


4n re ATUL CHANDRA GUPTA.* 


Re isiom—Order made by District Judge im administrative capacity—Bengal 
Civil Courts Act ( XII of 1887), See. 35—Government of India Act, 1915, 
See, 107. 


The High Court cannot, under section 107 of the Government of India Act, 
1915, set aside an order made‘ by a District Jadge under section 33 of the 
Bengal Civil Courts Act. 


An order made by a District Judge under section 33 of the Bengal Civil 


Courts Act, in his administrative capacity is not clothed with a judicial character, 
merely because it is based on evidence taken by him. 


Application under section 107 of the Government of India Act, . 


1915. 

The petitioner was a Naib Nazir of the Court of the Munsiff of 
Habigunj and was dismissed by the District Judge of Sylhet on the 
ground that he had accepted a bribe. 


The material facts are stated in the judgment. 
Babu Probodkh Kumar Das for the Petitioner. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an application of a novel character 
which invites us to set aside, in exercise of the powers of superin- 
tendence conferred upon this Court by section 107 of the Govern- 
ment of India Act 1915, an order under section 33 of the Bengal 
Civil Courts Act, 1887. The petitioner was Naib Nazir of Һе Court 
of the Munsiff of Habigunj, and was dismissed by the District 
Judge of Sylhet on the ground that he had accepted a bribe. 
He appealed to the Chief Commissioner of Assam who declined to 
interfere, He now comes up to this Court and invites us to inter- 
fere on the ground that the order of the District Judge was made 
without any opportunity afforded to him to prove his innocence. 
We are of opinion that an order under section.33 of the Bengal 
Civil Courts Act is notan, order which can be set aside by this 
Court under section тоў] of the Government of India Act төт. 
That section confers on each of the High Courts superintendence 
over all courts for the time being subject to its appellate jurisdiction. 
The question, consequently arises, whether the District Judge, 
when he exercises the powers vested in bim under section 33 of the 


* Application against an order of Н. C. Lidell Esq., District Judge of Sylhet, 
dated the 2nd September, 1916. 
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Bengal Civil Courts Act, is a.Court subject to the appellate juris- 
diction of this Court. In our opinion, the answer must be in the 
negative, as the order is made by the District Judge in his adminis- 
trative capacity. Under section 30, he has authosity to appoint 
ministerial officers in his Court and to remove or suspend them; 
under section 31, he has also authority to take similar action in 
respect of officers in Subordinate Courts, Section 33 then provides 
that the District Judge, subject only to the control of the Local 
Government, may, by order, suspend or remove any ministerial 
officer to whom section 31 or 32 applies and may, on appeal or 
otherwise, reverse or modify any order made under either of those 
sections by any court under his administrative contrél. It is mani- 
fest from the very phraseology used by the Legislature in section 
33 that the order is made by the District’ Judge in his administra- 
tive capacity. Ап order so made is not clothed with a judicial 
Character, merely because it is based on evidence taken by the judge. 
It is also clear that the order is subject only to the control.of the 
Local Government. In our opinion, this application cannot be 
entertained by this Court and must be refused on that ground. 


A. T. M, - Application refused 


CIVIL RULE. 


Before М». Justice Teuton and Mr. Justice Newbould. 


BROJENDRA NATH MITRA 
v. 
ARMAN SHEIKH.* 


Bengal Tenancy Act (VIII of 1885\, Sec, 66 CL (z)— Won-occupaney raiyat, 
ejectment of— Decr etal amount, payment of—Payment, by whom tebe made— 
Payment by an under-ratyat, tf can be accepted, 


Section 66 clause (2) of the Bengal Tenancy Act contemplates that the pay- 
ment made, to be a good payment, must be a payment by or on behalt of tho 


` judgment-debtor. The Court cannot, therefore, accept the tender of the amount 


by an under-raiyat in order to prevent the execution of the decree for the 
ejectment of the non-occupancy raiyat. 


* Civil Rule No. 878 of 1917, against an order of S. С, Sen, Esq. Mansiff, - 
1st Court, Khulna, dated the 20th August, 1917. : 


Vor, XxVIL] ` HIGH COUKT. 


Application made by the Plaintiff. 
The material facts will appear sufficiently from the judgment. 


Babus Sarat Chandra Roy Chowdhury and Satya Charan Sinha 
for the Petitioners. 


Dr. Jadu Nath Kanjilal for the Opposite Party. 


The judgment of the Court was as follows : 

In this case it appears that the petitioner before us brought a 
suit for rent against his tenant a non-occupancy raiyat and obtained 
a decree for a sum amounting to some 80 rupees and odd with an 
order providing under the provisions of section 66 (2) of the Bengal 
Tenancy Act tha? on failure of payment of that amount within 15 
days from the date of the decree, the decree for ejectment should 
be executed. "Thereafter the opposite party one Arman Sheikh 
claiming to be an under-raiyat under the non-occupancy raiyat the 
judjment-debtor tendered the amount due in order to prevent the 
execution of the decree for the ejectment of the non-occupancy 
raiyat. Having found the opposite party Arman Sheikh to be an 
under-raiyat the Munsiff accepted the deposit proceeding apparently 
on the analogy afforded by sub-section (3) of section 170 of the 
` Bengal Tenancy Act. It is contended before us that the provisions 
of section 170 and subsequent sections of the Bengal Tenancy Act 
apply only in cases of sale and have no application in cases of decrees 
for ejectment under the previsions of section 66 (2). On behalf of the 
under-raiyat opposite party it is not contested that section 170 and 
the following sections have no direct application in the present 
case. But it is contended that under section 66(2) it is not specifi- 
cally provided that the payment must be made by the judgment- 
debtor. It is suggested that the payment may be made by any 
third party and that such payment must be accepted by the landlord 
as good payment preventing the execution of his decree for eject- 
ment. In support of that contention we have been referred to the 
provisions of section 114 of the Transfer of Property Act. But these 
provisions have no direct application here, and we cannot but hold 
that section 66(2) clearly contemplates that the payment made, to 
be a good payment, must be a payment by or on behalf of the 
judgment-debtor. Now in the present case the payment was not 
made on behalf of the judgment-debtor. On the contrary the deposit 
was Offered by the opposite party Arman Sheikh expressly to protect 
his own interest and on the allegation that the judgment-debtor 
was in collusion with the landlord the decree-holder. 


That being so we are of opinion that the Munsiff should not have 
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accepted the tender by the under-raiyat opposite party. In coming 
tothat conclusion we are not to be understood as deciding any 
question which may hereafter arise as to the recognition by the 
landlord of the opposite party as his tenant, or anyequestion that 
may arise under section 85 of the Bengal Tenancy Act as to the 
validity of the sub-lease against the landlord. Those questions may 
be raised in appropriate proceedings. i 

For these reasons we make this Rule absolute, set aside the order 
of the Munsiff complained of and direct payment to the opposite 
party of the amount which has been deposited or paid by him into 
Court. Under the circumstances we make no order as to costs in 
this Rule. ° 
A.N RC Rule made absolute, 


Before Mr. Justice Beacheroft and Mr. Justice Walmsley. 


+ BEHARI LAL BISWAS 


А v. 
NASIMANNESSA BIBI.* 


Putri — Deposit of putni rent by Durputnidar— Possession given to Due putnidar— 
Putni Regulation (VIII of 1819\, Set, 13—Putni rent, payment of, by Dur- 
putnidar— Rent, if сап be added to demand 


Under section 13 of the Putni Regulation, the defaulter can recover his tenure 
on repayment of the advance made with Interest, or on proof that the advance 
has been realised from the usufruct. But the person making the advance, is not. 
entitled to add to his demand the rent paid to the superior landlord for the years 
during which he has been in possession: Lala Bharud v. Lalit (т) referred to. 


Application for revision under section 115 of the Code of Civil 
Procedure by the Durputnidar. . 


Suit to get aside a putni sale and for injunction to restrain the 
opposite party from taking possession. 

* Civil Rule No. 65 of 1917, against the order of R, E, Tack, Esq., District 
Judge of Nadia, dated the Sth December, 1916, reversing that of Babu Srish 
Chander Chowdhuri, Munsiff of Krishnagore, dated the 8th July, 1916. 

(1) (1885) I, L. R, 12 Cale. 185. 
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The material facts and arguments appear from the judgment. 
Babus Provas Chunder Mitter and Tarakeshwar Pal Chowdhurt 
for the Petitioner. 
Babus Rat: Chunder Mosumdar and Probodh Chandra Chatterjee 
for the Opposite Party. ' 
The judgments of the Court were as follows : 
С.А. V. 


Beacheroft, J.—The petitioner is the holder of a tenure under 
 &putnitenure. In 1309 in consequence of a default by the putni- 
dar the petitioner deposited the putni rent in order to save his tenure 
and was put іпероѕзеѕѕіоп of the putni under section 13 of the Putni 
Régulation, to discharge his lien. The interest of the superior 
landlord was subsequently-transferred and in May last the putni was 
sold at the instance of the new landlord, inspite, the petitioner says, 
of his having deposited the amount due as putni rent. The peti- 
tioner has brought a suit to have the putni sale set aside aríd pend- 
ing suit applied for an injunction to restrain the opposite party, the 
purchaser of the putni, from taking pessession. 

The Munsiff issued an injunction as prayed, but on appeal the 
District Judge ordered the injunction to be dissolved on the opposite 
party depositing as she offered to do, the amount still due to the 
petitioner out of his original deposit, which he says has not yet been 
realised. The petitioner has obtained this Rule calling on the 
opposite party to show cause why the District Judge’s order should 
not be set aside and why an injunction should not issue. 

The grounds urged in support of the application are shortly that 
the petitioner has been in possession of ће putni ever since 1909, 
that the.balance of convenience is in favour of his being retained in 
possession because not only has he not succeeded in fully collecting 
rent from the tenants, but as he has been paying the superior land- 
lord's rent for a number of years he has to recoup himself for such 
payments which amount to something like Rs. 10,000, and he is 
entitled to retain possession of the putni until he has recouped 
hímself : and, finally, that if he succeeds in his suit he wil be very 
much embarrassed and there will be a serious complication of 
accounts if he is dispossessed now. 

The last argument may be applied with equal force if the opposite 
party is successfül in the suit. She has already been kept out of 
possession for nearly a year since her purchase and will shortly again 
have to pay the putni rent, while up to date she had had no return 
on her purchase money. 
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Prima facie the petitioner's rights have been secured by the 
order which the learned Judge has.made. Under section 13 of 
the Putni Regulation the defaulter can recover his tenure on repay- 
ment of the advance made with interest, or on proof that the 
advance has been realised from the usufruct, But an attempt has 
been made, relying on the provision in clause 4 of section 13, to 
the effect that the person making the advance has a lien as if the 
loan had been made on mortgage, to establish the position that 
the person making the advance is entitled to add to his demand 
the rent paid to the superior landlord for the years during which 
he has been in possession, The argument is based on section 72 
of the Transfer of Property Act, which declares the right of a 
mortgagee to take the necessary steps to preserve the mortgaged 
property. An exactly similar attempt to add payments on account 
of the putni rent to the debt was made in the case of Lala BAaruó 
Chandra Karpur v. Lalit Mohan Singh (1), and proved unsuccessful. 
Itis argued for the petitioner that the incidents which gave rise to 
that suit occurred before the passing of the Transfer of Property 
Act and therefore that decision must be taken to have been modified 
by section уа of the Act. I am not aware that that section has 
given a new power to the mortgagee in possession, and the same 
view of section 13 of the Putni Regulation was taken in Ramjiban 
Bhadra v. Tasuddin Kasi (2), and Jakkomull Mehera ү. Saroda 
Prosad Dey (3). . 

For the purposes of this rule it is not necessary to say more. 
I must, however, guard myself from being understood to hold, 
because I have dealt with the merits, that the application is main- 
tiinable under section 1:5 Civil Procedure Code. The opposite 
party objected that it was not, but in the view which I take of the 
merits of the application it is unnecessary to express any opinion 
on that point. | 

I think the Rule should be discharged with costs, 5 gold-mohurs. 


Walmsley, J.—I agree. 
А. T. M. Rule discharged. 


(1) (1885) I. L. К. 12 Cale. 185. (2) (tort) 15 C. W, М. 404. 
(3) (1908) 7 C, L, J. 604. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 
© 6 . DWARIKA МАТН ASH 
9. . 


PRIYA NATH. MALKI.* 


Claim, if ^nforceabe— Consideration moving from siranper—Debtor. transferring 
_ Broperty— Vendee agreeing to pay creditor out of consideration money— Agree- 
ment no) made known to creditor. 


P transferred his properties to W, agho” retained part of the consideration money 
in his hands and agreed to apply the sum in satisfaction of a debt due to G from 
P. The arrangement was not brought to the notice of G 5; 


Held, that G could enforce bis claim as against W : Gregory v, Wiliams (1), 
referred to. 


Application for revision under section a5 of the Provincial 
Small Cause Courts Act by Defendant No. 3. 


Suit to recover money. 
The material facts are stated in the judgment. 


Babus Surendra Chandra Sen and Hemendra Chandra Sen for 
the Petitioner. 


Babus Nanda Lal Sarkar and Triloki Nath Pandit for the 


Opposite Party. * 
The judgment of the Court was delivered by 


Mookerjee, J.—The decision of this Rule turns upon an in- 
teresting point of law involved in the question whether or not 
the third defendant wasliable for the debt due to the plaintiff 
from the first two defendants. It appears that the first two defend- 
ants borrowed a sum of money from the plaintiff on a promissory 
note executed on the 6th January, 1913 They transferred their 
properties to the third defendant on the 318 January 1913, and on 
that very date, the third defendant executed an agreement in favour 
of his vendors, expressly undertaking to pay to the plaintiff his dues 
out of the consideration money retained in his hands. The plaintiff 
instituted this suit on the 4th January 1916 against his debtors as 
also the third defendant. The Small Cause Court Judge has 
decreed the suit against all the defendants. 


* Civil Rule No. 582 of 1916, against an order of Е Сира, Esg, 
Small Cause Court Judge of Khulna, dated the 20th April, 1916. 
(1) (1817) 3 Met. 582. 
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On behalf of the tbird defendant, it is urged in this Court that 
there was an interpolation in the deed of agreement executed by 
him, and that in fact the recital as to the debt due to the plaintif 
from the first two defendants was inserted without® his knowledge 
after the execution but before the registration of the document. 
This defence has not been believed by the Court below, and upon 
the findings of the Small Cause Court Judge, it is impossible for us 
to examine this question of fact. We must consequently proceed 
on the assumption that'the third defendant did undertake to pay 
thé plaintiff his dues out of the consideration money in his hands. 
The question is, whether the plaintiff is entitled to enforce the 
agreement made between the third defendant and his vendors. 

On behalf of the plaintiff, reliance is placed upon the decision 
in Debnarayan Dutt v. Chunilal Ghose (т), which is an authority 
for the proposition that the rule enunciated іп Tweddle v. Atkin- 
son (2), is not applicable in this country and that an agreement may 
in certain circumstances be enforced by a stranger thereto, that is, 
in what may be briefly described as cases of trust, quasi-contract, 
or near relationship. See Jakandar v. Ramlal (3). The third 
defendant, however, seeks to distinguish that case on the ground 
that there the arrangement between the debtor transferor and the 
transferee was communicated to the creditor, whereas there is no- . 
thing to show that in the present case the arrangement between 
the first two defendants and .the third defendant was ever brought 
to the notide of the plaintiff by either of them. In our opinion the 
distinction mentioned is “not material and that the principle which 
underlies the decision in Dedxarayan Dutt у. Chunilal Ghose (т), 
applies equally to the present case. In that case, there was a 
contention that the plaintiff was entitled to succeed on the ground 
of novation of contract, and, from this point of view, stress was laid 
upon the fact that the arrangement between the transferor and 
transferee had been communicated to the creditor. This Court, 
however, held that notwithstanding such communication, there was 
no novation of contract and that the suit must be deemed to have 
been instituted on the original debt. That this is the true view of 
the situation is clear from the decision in Gregory у, Williams (4), 
which was quoted with approval and followed in Dednarayan v. 
Chunilal (1). The circumstances of that litigation were, as nearly 
as possible, identical with those of the case before us. There, P 
transferred his properties to W, who retained the consideration 

(1) (1913) L L. R. 4t Cale. 137. (2) (1861) 1 B. & S. 393. 

(3) (1910) 11 С, L. J. 364 (368). (4) (1817) 3 Мег, 582, 
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money in his hands and agreed to apply thé sum іп satisfaction of 
a debt due to G from P and to appropriate the balance only in 
satisfaction of his own dues, "The arrangement was intended tp be 
communicated to G, butas a matter of faci was not brought to his 
notice. W on’ the other hand, commuhicated to G an untrue 
version of what had happened, and, as the report says, it was by a 
mere accident that G came to know of the arrangement between 
P and У. Galong with P instituted a suit to recover the debt 


from W. The claim was resisted on the ground that the consider- . 


ation had not moved from G, who was a stranger to the agreement 
between P and W and was entitled to no benefit thereunder. Sir 
William Grant? M. В. overruled this contention. Не conceded 
that the action might not have been maintainable in a Court of law, 


because the engagement. was made to P and not directly to G, and - 


the consideration was furnished by P. But he proceeded to hold 
that although, no party to the contract, G had an equitable right 
through the mediation of the agreement to P, as shown by a deci- 
sion of Lord Hardwicke to. the same effect. There had been no 
communication of the agreement between Р and W to С; and no 
such communication was necessary, because the claim was not 
based in novation of contract on the allegation that by mutual 
arrangement of all the parties, а new agreement as between W and 
G had been substituted. in supersession of the original agreement 
between P and G. The decision was based on the ground that W 
was in essence a trustee of the money іп his hands for the benefit 
"of С, who could clearly enforce it, whether or not the arrangement 
had been communicated to him by P or W. | 
Consequently we must hold upon principle as also upon 
authority, that the plaintiff is entitled to enforce his claim as against 
the third defendant. The rule is discharged with costs, one gold 
mohur. 
A. T. M. е “Rule discharged, 
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Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Walmsley. 
i KUNJ BEHARI BURDHAN 
| v. 


GOSTO BEHARI BURDHAN,* 


Suit, maintainability of — Provincial Small Cause Courts Act (LX of 1887), Sch. 
IT, Arts, 15, 24—Suit to enforce an award, 
A suit to enforce an award being in esence a sult for specific performance ol 
а contract, is not cognizable in a Court of Small Causes: Weed т. Griffith (1) 
referred to. 


Articles 15 and 24, second schedule of the Provincial Small Cause Courts Act, 
ate to be read together. 


Application for revision under section 25 of the Provincial Small 
Cause Courts Act by the Plaintiff. 


Suit for recovery of money due under an award. 
The material facts are stated in the judgment. 
Babu Haradhone Chatierjee for the Petitioner. 


Mr. D. М. Bose (Counsel) and Babu Gour Mohan Dutt for the 
Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee, J.—We are invited in this,rule to set aside а decree 
of dismissal made by the Judge of a Court of Small Causes in a suit 
for recovery of money due under an award. The petitioner and the 
opposite party are brothers. On the 24th September, 1912, the 
petitioner instituted a suit against his brother for contribution, in 
respect of sums alleged to have been paid as Municipal rates on 
account of joint properties. During the pendency of this suit, the 
parties agreed to refer the matters in dispute to arbitrators. On the 
14th March, 1913, they filed their submission in Court, whereby 
three men were nominated arbitrators to settle all disputes between 
them as regards their joint properties ard to effect a partition there- 
of. On the goth June, 1913, the arbitrators made an elaborate 
award, which contained a scheme for division of the joint properties, 
and gave directions for payment of sums of money by one of the 
parties to the other. Qn the r4th July, 1913, the Court proceeded 
to make a decree on the basis of the award, to the effect that the 


* Civil Role No. 8 of 1917, against the decision of Babu Asutosh Ghose, Small 
Cause Court Judge of Howrah. dated the 25th September, 1916, 
(1) (1818) 1 Swanston 43 (54), 
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suit be dismissed in accordance therewith, There was also а clause 
that the award be treated as part of the decree ; but it is plain, that 
the Court did not enforce the terms relating to immovable property 
beyond its jurisdiction. The true effect of the order was that the 
award was recifed in the decree which thereupon became judicial 
evidence of its terms, On the 23rd June, 1916, the petitioner 
instituted the present suit in the Court of Small Causes for recovery 
ofa sum of money from the defendant in accordance with the 
award. Objection was forthwith taken that the award could not be 
enforced piecemeal. The Small Canse Court Judge has dismissed 
the suit and we are now invited to hold that his view is erroneous 
in law. à 

The first question for consideration is, whether a suit of this 
description for enforcement of an award is cognizable in a Court of 
Small Causes. The petitioner has argued on the authority of the 
decessions in Simson v. McMaster (1) and Sukar Hajam v. ОЙ 
Mohammad (2) that the answer should be in the affirmative; but we 
are not prepared to accept this contention as sound in principle. 

The second schedule to the Small Cause Courts Act specifies the 
classes of suits which are excluded from the cognizance of a Court 
of Small Causes. Art 15 and Art 24 exclude respectively suits for 
specific performance of contracts and suits to contest awards. The 
petitioner argues that as Art. 24 excludes specifically a suit to contest 
an award, the implication is that a suit to enforce an award is 
cognizable by a Court of Small Causes. We are of opinion that 
this contention is not well-founded, because a suit to enforce an 
award is in essence a suit for specific performance of a contract. 

The nature of an award of arbitrators which has not been enforced 
judicially was explained by this Court in the case of Phajahari 
Saha Banikya v. Behari Lal Basak (3). A suit for specific par- 
formance of an award is in essence a suit for specific performance 
of a contract, for as the parties have contracted to do what the 
arbitrator should direct, when the latter has given his decision the 
award may be considered in equity as an agreement by the parties 
on the terms set out by him and may be enforced against a: party 
as his own agreement. This view is supported by the opinion of 
Lord Eldon L. C. in Wood v. Griffith (4) "that a bill will lie for 
specific performance of an award is clear, because the award sup 
poses an agreement between the parties and contains no more than 
the terms of that agreement ascertained by a third person ; and then 


(1) (1890Y 1. І. К. 13 Mad. 344. (a) (1914) 25 1. C. 826, 
(3) (1906) І. І.К, 33 Cale 881, (4) (1818) т Swanston 43 (54), 
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the bill calls only for a specific performance of an agreement in 
another shape.” Thus when X and Y refer matters in dispute 
between them to the arbitration of A and agrees to abide by his 
decision, as soon as the award has been given, there is a contract 
between the parties to abide-by its term; in other words, from that 
moment, there is an agreement between the parties that their rights 
and liabilities would be regulated by the terms previously ascer- 
tained by the arbitrator, If, in these circumstances, one of the 
parties seeks enforcement of the terms of the award, he seeks in 
reality the enforcement of a contract between the parties: If this 
view were not taken, the position would be obviously anomalous. 
A brings a suit agalnst B to enforce an award. According to the 
petitioner the suit is cognizable in a Court of Small Causes, although 
B may contest the validity of the award, and urge that it was made 
under circumstances which render its enforcement impossible in 
a Court of Justice. On the other hand, if B comes into Court 
first and sues to contest the award, the suit is admittedly not 
cognizable by a Court of Small Causes. This shows clearly that 
articles r5 and 24 should be read together, and if they are so in-s 
terpreted, a suit for enforcement of an award is excluded from the 
cognizance of a Court of small causes because itis in its essence 
a suit for specific performance of a contract, We are not unmindful 
that a contrary view was taken in the cases of Simson v. Mac- 
Master (т), Chimandas v. Manghoomal (2), and Sukar Hajam v. 
Oli Mohammad (д), where, however, the question does not appear to 
have been fully argued in its various aspects. We hold accordingly 
that this suit was not maintainable in a, Court of Small Causes. 
We are further of opinion that the’ suit as framed must fail on the 
merits. The plaintiff seeks in essence to enforce a part of an 
award, in fact that part alone which is favourable to him. He 
has not carried out what he is dirécted to perform under the award, 
which cannot be enforced in its entirety ina Small Cause Court, 
as it involves the partition of immovable property. In such cir- 
cumstances, the plaintiff should not be allowed to proceed with the 
suit and obtain relief against the defendant, thereby to compel the 
latter to bring another suit in a Court of competent jurisdiction to 
enforce the award so far as it benefits him. 

The result is that this Rule is discharged with costs,—one gold 
mohur. 
A. T. M. Rule discharged, 

(т) (1890) І. L. К. 13 Mad. 344. (2) (1912) 6 S. L. R 85. 

(3) (1914) 25 I. C, 326, 
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APPELLATE CIV IL. 


Before Sir Asutosh ‘Mookerjee, Knight, Judge, and Mr. Justice , 
= Beachcroft. 


SHEODARSANLAL BAJPAI 
f 0. - 
JOGES CHANDRA ROY.* 


. Restitution — Purchaser im execution of mortgage decree against plaintiff in a 


шй for possession, if representatioe—Possession given by decree— Decree. sub. 
` sequently reversed, . 
The plaintiffs, who were out of possession at the date of the institution of a 


suit for possession? obtained a decree in the primary Court, That decree was, 


executed and they were placed in possession. Meanwhile, an appeal preferred 
by the unsuccessful defendant was decreed by the lower appellate Court and the 


* .dectee for possession made by the trial Court in favour of the plaintiffs was 


therefore discharged. The decree of the appellate Court was confirmed by the 


“High Court, and an appeal therefrom under clause r$ of the Letters Patent 


proved $nfructuous In the interval, the present petitioner, had purchased the 
disputed property in execution of a mortgage decree obtained against the plain- 
tifs and was placed in actual possession of the purchased property by the Court, 
On reversal of the decree of the trial Court, the opposite party applied to be 
restored to possession by way of restitullon :' | 

Held, that for the purpose of transference of possession from the plaintiffs to 
the petitioner, the latter was a representative of the plaintiffs and the doctrine 


* of restitution was applicable. 


ee 


sto  Garurdiuj v. Baiju (1) referred to. 


Application for revision. . 

Application for restitution of properly by the Defendant. 

The material facts are stated in the judgment. 

Babus Bimj Mohan Majumdar and Prododh Kumhr Das for 
the Petitioner. 

Babu Dhirendra Lal Кае» for the Opposite Party, 


The judgment of the Court was delivered by 

Mookerjee, J.—This is an application for restitution of property 
which formed the subject-matter of a litigation between Mahammad 
Ramjan and others as plaintiffs on the lone hand and Joges Chandra 
Roy as defendant on the othér. The plaintiffs were out of posses- 
sion at the date of the institution of the suit, They obtained a 
decree in the Court of first instance on the rst March 1912. ‘That’ 

* Application jn the matter of Letters Patent Appeal No. 102 of 1016 in 


Appeal from Appellate Decree No. 3t4 of 1914. А 
(1) (1906) I. L, R. 28 AIL 337. е, 
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decree was executed and they were placed in possession. Mean- 
while, an appeal had been preferred by the unsuccessful defendant. 
The appeal was decreed by the District Judge on the 27th Septem- 
ber 1913 and the decree for possession made by jhe trial Court in 
favour of the plaintiffs was thereupon discharged. The decree of 
the District Judge was confirmed by this Court on the 6th April 
1916, and, an app:al therefrom under clause 15 of the Letters Patent 
proved infructuous. In the interval, the present petitioner, Sheo 
Dursanlal Bajpai, had purchased the disputed property in execution 
of a mortgage decree obtained against the plaintiffs. He was placed 
in possession of the purchased property by the Court, and, as his 
judgment-debtors, were in possession by virtue of the execution of 
the decree in this suit, he got actual possession of the property. 
On reversal of the decree of the trial Court by the District Judge, 
Jogesh Chandia Roy applied to be restored to possession by way 
of restitution. This application was granted. The petitioner now 
contends that this order was erroneous and that as he is in no way 
bound by the decree of the District Judge, his possession should 
not have been disturbed. In our opinion there is no foundation 
for this contention. 

It is needless for us to decide whether the petitioner is or is not 
bound by the decree of the District Judge in the events which have 
happened and which need net be set out in detail for the present 
purpose ; that will probably form the subject of investigation in a 
separate suit between the parties. But one position is perfectly 
obvious. For the purpose of transference of possession from the 
plaintiffs to the present petitioner, the latter is unquestionably a 
representative of the plaintiffs. Indeed, if the plaintiffs had not 
recovered possession from the defendant Jogesh Chandra Roy by 
execution of the decree of the Court of first instance, which was 
ultimately reversed on appeal as erroneous, the petitioner would 
never have been in possession. Consequently, he cannot possibly 
maintain the position that notwithstanding the reversal of the decree 
of the trial Court by the District Judge, he is entitled to continue 
in possession as against the successful litigant. If his contentions 
were to prevail, the result would be that the doctrine of restitution 
might cease to be available to every successful litigant, as, during 
the pendency of the litigation, possession might be transferred by 


‘his opponent to a stranger. The view we take is supported by 


the decision in Garurdhuj Prosad Singh v. Baiju Mal (т). In that 
case the claim for possession was dismissed in the Court of first 


(1) (1906) І. L, К. 28 All. 337. 
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instance, but was decreed on appealto the High Court, During 
the pendency of an appealto His Majesty in Council the decree 
of the High Court was executed, and the plaintiff was placed in 
possession. The,property was then sold in execution of a money 
decree against the plaintiff and passed into the hands of a stranger. 
The successful appellant before the Judicial Committee then applied 
to be restored to possession by way of restitution, and the question 
arose whether the purchaser of the right title and interest of the 
plaintiff’ during the pandency of the litigation was not liable to be 
called upon to give up possession precisely in the same manner as 
the plaintiff himself. The question was answered in the affirmative 
and the result was that the purchaser was deprived of possession 
by way of restitution in favour of the defendant, who obtained a 
reversal of the decree of the High Court before the Judicial Com- 
mittee. This view is in accord with the decision in Gw/sarilal v. 
Madho Ram (x) and is completely destructive oF the position taker 
up by the petitioner. 

The result is that this application is refused with costs one gold 
mohur. 
ATMO, Application refused. 

` tr) 2904) I. LR, 26 All. 447. z 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 
BROJENDRA LAL DAS AND OTHERS 
| 9. 
РЕВ NARAIN TEWARI AND ANOTHER,* 


· Revenue sale—Chowkidari chakran land, if passes—-Chakran land treated as 


Separate—Original estate sold for arrears of revenue, d 


Chowkidari chakran lands form part of the original estate, and, when they 
are resumed and transferred to the Zemindar, the latter does not acquire thereby 
anew estate: Raja Ranjit v, Kali Dasi (1) referred to. ink 


* Appeal from Appellate decree No. 963 of 1913, against the decision of 


.Babu Hari Prosonno Mukerjee, Subordinate Judge of Burdwan, dated the 29th 


November, 1912, affirming that of Babu Rash Behari Mookerjee, Munsiff of 
Burdwan, dated the 3oth August, 1911 
-4 (1) (1917) 25 C. L. J. 499 P. C, 
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Where the Collector treated the enfranchised chowkidari chakran lands as 
constituting by themselves a separate estate subject to the payment of a^ separate 
assessment made under the Village Chowkidari Act, and the original estate as 
created at the time of the Permanent Settlement was treated ap a separate estate 
and was exposed for sale for recovery of arrears due therefrom, the sale being 
not for the recovery of the amalgamated revenue : 

Held, that the purchaser at the revenue sie did not acquire title to the 
Chowkidari chakran land. і 


Appeal by the Defendants. 


Suit for recovery of possession of immovable property on declara- 
lion of title. 


The material facts are stated in the judgment. • 
Babu Ram Chinder Mosumdar for the Appellants. ^ 


Babus Dwarka Nath Chucherbutty and Gopal Chuuder Chuker- 
dutty foi the Respondents. 


The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the defendants in a suit 
for recovery of possession of immovable property on declaration of 
title. The lands in dispute were originally Chowkidari chakran 
lands, which were resumed under the provisions of the Village 
Chowkidari Act, 1870, and were transferred to the plaintiffs on the 
2nd February, 1900. Since then, the proprietors of the estate have 
defaulted to pay Government revenue,. with the result that the 
parent estate was sold on the 27th March, 1907, when it was pur- 
chased by the appellants. The plaintiffs contend that their title 
to the Chowkidari chakran lands was not affected by the sale of the 
parent estate and that they are’ consequently entitled to recover 
possession thereof. The defendants, on the other hand, maintain 
that the sale under the provisions of Act XI of 1859 transferred 
to them, not merely the lands comprised in the parent estate but 
also the resumed Chowkidari chakran lands. The Courts below 
have concurrently negatived this contention on the authority of the 
decision in Kashim Sheik v. Prasanna Kumar Mukerjee (1). The 
correctness of that decision, howevei, has been called in question, 
and, our attention has been drawn to the cases of Kast Newas 
Khoda v. Ram Jadu Dey (2), Hare& Chand Babu v. Charu 
Chandra Sinha 4(3), and Rakhaldas Mukerjee у. Madhab Chandra 


Singha (4). In our opinion, there is no room for controversy upon 
(1) (1906) I. L. R. 31 Calc. 596. : 
(2) (1906) I. І. К. 34 Calc. 109; 5 С “І. J. 33. 
(3) (1910) 13 C L. T. 102: 15 C. W. N. 5, f 
(4) (1910), 13 C. L. J. 109. 


ә о 
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one fundamental question decided by the Judicial Committee in the 
case of Raja Ranjit Singh v. Srimati Kali Dasi Deli (1), namely 
that Chowkidari chakran lands form part of the original estate, and, 
when they ase resumed and transferred to the zemindar, the latter 
does not acquire thereby a new estate as was erroneously laid down 
in Kasim Sheik v. Prasanna Kumar Mukerjee (2). ~The , Village 
Chowkidari Act recognises, the existing title of the zemindar to the 


lands resumed, and the estate taken by him under the order of | 


transfer is in confirmation and by way of continuance of his existing 
estate: This proposition, however, is of no real assistance to the 
appellants, foras purchasers, they canclaim title only to what has been 
actually expos&d forsale by the Colleetor. In the case before us, it is 
clear, that the Chowkidari chakranlandshave not been sold by the 


Collector ; consequently, the appellants have acquired no title to such | 


lands,by their purchase. Indeed, the state of facts here is identical 
with what was foreshadowed in the case of Kast Mewas Khoda v. 
Кат Jadu Dey (3). The revenue authorities have treated the parent 
estate as divided into two, namely, one comprising all the lands 
of the parent estale except the Chowkidari chakran lands and the 
other including the Chowkidari chakran lands: Rakfaldas v. Madh «b 
Chandra (4). The revenue authorities, have thus substituted two 


distinct estates in place of what originally constituted one integral | 


estate. Whether this was or was not the necessary consequence of 
the provisions of the ViRage Chowkidari Act, we need not discuss 
on the present occasion ; We are concerned only with the legal effect 
of what has actually taken place. The Collector has treated the 
enfranchised Chowkidari chakran lands as constituting by them- 
selves a separate estate subject to the payment of a separate assess- 
ment made under the Village Chowkidari Act, 1870.7 The residue-of 


theoriginal estate as created at the timeofthe Permanent Settlement | 


has been treated 'аз a separate estate, and that alone was exposed 
for sale for recovery of the arrear due therefrom The sale was 
not held for the recovery of the amalgamated revenue, namely, the 
revenue assessed at the time of the Permanent Settlement and the 
subsequent assessment made at the time of the resumption under 
the Village Chowkidari Act nor was the amalgamated estate brought 
to sale. In these circumstances, it is clearly impossible to main- 
tain the position that the purchaser at the revenue sale has acquired 


(1) (1917) 25 C. L. J. 499; 21C. W. N. 609. y 
(а) (19:6) 1, І. R. 33 Calc, 596. ` с» 

(3) (1906) I. L, R. 34 Cale, 109; 5 C. L. J. 33. 

(4) (1910) 13 C. L. J. 109, 
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title to the Chowkidari chakran lands which were never put up 
to sale for realization of the arrears due from the remainder of the 
estate. We hold accordingly that the decree made by the Sub- 
ordinate Judge is correct but not on the grounds set out in'his 
judgment. M E 


The result, is that this a»peal is dismissed with costs. 
ATM * ` Appeal dismissed. 


} * 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


KHONDKAR MEHTI HOSSEIN AND OTHERS 
v. 
UMES CHANDRA MOOKERJEE AND ANOTHER.* 


Chowkidari Chakran land— Retumption——Setllement by Zemindar "with tenants — 
Rent payable by Putnidar— Damages — Basis of calculation. 


If, in assessing the putni rent, the profits of all the lands including the 
Chowkidari chakran lands were fully taken into account, the putnidar will not 
be liable to pay additional rent for the chakran lands, when they come into his 
possession 3 but otherwise the putnidar is bound to рау to the zamindar, їп 
addition to the first amount assessed on resumption, a fair share of the profits 
derivable from the land. 


Kasi Newas Khoda v. Ram Jadu (1) referred to. : 
The damages payable by the zamindar to the putnidar in case of disposses. 
sion by the former is measured by rent payable by actual cultivators to the 


putnidar. р 


Appeal by the Defendants. , 


Suit for recovery of possession of land with mesne profits. 


The material facts are stated in the judgment. 


Babus Ram Chunder Mosumdar and Nagendra Nath Sen for | 


the Appellants. 
Babu Brojendro Nath Chatterjee for the Respondents. 


* Appeals from Appellate Decrees Nos. 2402, 2501 and 2502, of 1912, against 
the decision of Babu Asutosh Sarkar, Subordinate Judge of Birbhum, dated the 
6th May, 1912, modifying that of Babu Girindra Nath Mookerjee, Munsiff, of 
Ramparhat, dated the 25th March, rgrr. 

(1) (1906) I, L. R 34 Cale 1093 5 C. LJ. 33. 
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The judgment of the Court was delivered by 


Mookerjee, J.—(S. A. 2402 of 1912). This is an appeal by the 
defendants in a suit for recovery of possession of land with mesne pro- 
fits. Оп the $7th July, 1866, the plaintiffs obtained a putni of two 
villages from the zemindar defendants. А bonus of Rs. 1,000 was 
paid for this lease and the annual rent was fixed in perpetuity at 
Rs. 501. Within the ambit of the lands comprised in the putni lease, 
there were Chowkidari chakranlandsat that time in the occupation 
of Chowkidars. These lands were subsequently resumed by the 
Government and transferrerd to the zemindars in conformity with the 
provisions of the Village Chowkidari Act, 1870. The zemindar took 
possession of the lands and settled them with tenants, The plaintiffs, 
who were putnidars, thereupon, instituted this suit on the rxth June, 
тото for declaration of their titles and for recovery of possession with 
mesne profits, The Courts below concurrently made a decree in their 
favour; but the two Courts have disagreed as to the terms under 
which the plaintiffs are entitled io hold this land as part and parcel 
of their. putni under the zemindars. The Court of first instance 
hold that the plaintiffs were under an obligation to pay to the 
zemindars, not only the sum assessed under the Village Chowkidari 
Act;1870 at the time of resumption, but also a Share of the profits 
of the lands they claim to recover. On appeal, the Subordinate 
Judge has held that the plaintiffs are liable to pay to the zemindars 
nothing beyond the sum" assessed at the time of resumption as »paya- 
ble into the Chowkidari fund. Upon the question of mesne profits 
also, the two Courts have disagreed. The trial Court held that 
the rent payable by the ténants settled on thelands by the zemindars 
was the measure of damages recoverable by the plaintiffs. The 
Subordinate Judge, on the other hand has held that the plaintiffs 
are entitled to the value of the actual produce of the lands in 
suit. ‘The zemindars bave appealed to this Court and have raised 
only those two questions whereon the Courts below have disagreed ; 
they have not діѕршей the right of the plaintiffs to recover posses- 
sion of the lands ; and it may be added that in view of the decision 
of the Judicial Committee in the case of Raja Ranjit Singh v. Sri- 
mati Kali Dasi Debi (т), the decree for possession cannot possibly 
be successfully challenged. 


As regards the first question, namely, the terms under which the 
plaintiffs are entitled to recover possession of these lands from the 
zemindars and the tenants inducted by them into the land, we are 


(х) (1917) 25 G L. J. 499 P. C. 
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of opinion that the view taken by the Subordinate Judge is errone- 
ous, It was pointed out by this Court in the case of Каз? JVewas 
Kha v. Ram Jadu Dey (1), that if in assessing the putni rent, the 
profits of all the lands including the Chakran lands were fully taken 
into account, the putnidar would not be liable to pay additional 
rent for the Chakran lands when they came into his possession; 
but otherwise the putnidar is bound to pay to the zemindar, in 
addition to the fresh amount assessed on resumption, a fair share 
of the profits derivable from the land. This view has been subse- 
quently approved in the cases of Rajendra Nath Mukherjee у. Hira 
Lal Mukherjee (a), Gopendra Chandra Mitter у. Tara Prasanna. 
Mukherjee (3) and Harec& Chand Babu v. Charu Chagdra Sinka (4). 
In the first of these cases Brett J. pointed out that it was not correct 
to hold as a general principle of law that the putnidar is ‘not bound 
to pay to the zemindar more than the assessment made by the ' 
Collector ; the zemindar would be equitably entitled not only to 
payment of the assessment made by the Collector, but also a pro- 
portionate share in the profits such as the zemindar would, in the 
circumstances, be entitled to impose on the putnidar. We are of! 
opinion that this view is unquestionably sound on principle. In 
the case before us there is no indication in the contract between the 
parties that, at the time of inception of the grant, the putni rent was 
assessed on the basis of the assets of all the lands situated within 
the ambit of the putni inclusive of the Chowkidari Chakran lands. 
It is on the.other hand plain that the rent hitherto paid by the 
plaintiffs to the defendants has not represented the profits derivable 
from the Chowkidari Chakran lands. / Consequently, the terms of the . 
contract between the parties do not entitle the plaintiffs to claim 
possession of the lands in suit from the zemindars, merely on pay- 
ment of the sum now assessed by the revenue authorities under the 
Village Chowkidari Act, 1870.. 
Reliance has been placed by the plaintiffs respondents upon the 
provisions of section бх of the Village Chowkidar Act, which, 
however, do not really advance their contention. Section sz 
provides that the land resumed by the Collector is transferred to 
the zemindar, subject to the prior contracts made by him. The 


D 


, effect of the application of that principle to the case before us is 


that the plaintiffs can under the terms of the putni lease, recover 


(1) (1906) I. І. R. 34 Calc. 109; 5 C. L. J. 335 11 C. М. М, 201. 

(2) (1906) 14 C. W. N. 995. ‚ 
(3) (1910) 14 C. W. N, 1049. 

(4) (1910) 13 C. L. J, 102315 С, W, М. 5. 
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possession of the lands in suit. But the contract does not show Civi. 
that the plaintiffs are entitled to such possession without payment 1917. 

> . . мл 

of any rent to the zemindar or without payment of апу sum beyond Mehti Hossein 
what represents the new assessment. Consequently, on equitable v. 
grounds, the putnidar and the zemindar must be placed in the Umes, 


position they would have occupied if the Chowkidari Chakran lands Mookerjee, J. 
had been resumed before the putni was created ; the assets of those ха 
lands would then have been taken into account in settling the 

. amount of putni rent, which would have represented the assessment 
„due to the state as also a fair share of the profits. In these circum- 
Stances we are of opinion that the order of the Court of first instance 
was just and ‘proper and should not have been varied by the 
Subordinate Judge. І 

As regards the second question, namely, the basis of calculation ; 
of mesne profis, it cannot be disputed that the plaintiffs as putnidars 
would have been entitled to possession of the lands through tenants ; А 
the measure of damages payable to them is consequently represented 
by the rent payable by the actual cultivators to the plaintiffs as 
putnidars. This was the view taken by the Court of first instance, 
and should not have been réjected*by the lower Appellate Court. 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and that of the Court of first instance 
restored. The appellants are entitled to the costs in this Court 
but there will be no order for costs before the Subordinate Judge. 

This judgment will govern the other two cases, 'viz., S. А. 2501 ї 

! and.2502 of 1912, in each of which a similar order will be drawn up. 


A. T. M. A. Le Appeals allowed, 
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BEHARI LAL GHOSE AND OTHERS | CIVIL 
v. "rom. . 
«© SINDHUBALA DASI.* — 
Occupancy holding, mon-traniferable— Gift, if valid — Gift, when revocable. Mn t 


* Appeal from Appellate Decree No, 1916 of 1915, against the decision of 
J. E. Phillimore, Esq., District Judge of Birbtum, dated the 3rd May, 1915, 
affirming that of Babu Khetra Nath Banerjec, Munsifl of Bolepur, dated the 17th 


March, 1914. 
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The decision of the Full Bench in the case of Dayamayi v. Amanda (1), is an 
authority for the proposition that in case of transfer for value, the title passes 
from the transferor to the transf. ree, although the validity of the transfer is liable 
to be questioned by the landlord, who is not a party to the transaction. The 
principle is also applicable to the case of a transfer by gift. ẹ4mulya Ratan v 
| Tar ini (2) distinguished 

A gift may be revoked, as a contract may be cancelled, on the ground of fraud 
mistake, coercion, undue influence, misrepresentation or like reason 


Appeal by the Defendants. 


Suit for recovery of possession of land on declaration of title. 
The material facts are stated in the judgment. ‚ £ 
Babu Brojendra Nath Chatterjee for the Appellants. ё 


-Babu Bhupendra Nath Ghose for the Respondent? 
The judgment of the Court was delivered by 
M 


Mookerjee, J —This is an appeal by the defendants in a suit 
instituted by the respondent for recovery of possession of land upon 
declaration of title. The land in dispute constituted the occupancy 
holding of one Nader Chand Ghose who died in 1890. Shortly 
before his death, he executed, on the 18th March 1890, a deed of 
gift in favour of his widowed daughter Suchand Mukhi Dasi whergby 
he professed to transfer the property to her. The document was 
duly attested and was registered as required by the provisions of 
the "Transfer of Property Act. The donee continued in occupation 
till her death in 1898, when the present plgintiff, her daughter came 
into possession under claim of title by inheritance In того, the 
defendants forcibly took possession. of the land on the allegation 
that after the death of Nader Chand Ghose, the land had passed 
to his widow, „апа, upon her death, had vested in them as the 
reversionary heirs (nephews) of the last full owner. On the 29th 
March 1913, the plaintiff instituted this suit for declaration of her 
title and for recovery of possession with mesne profits. The defend- 
ants denied that the deed was executed by Nader Chand Ghose 
and contended that the claim was barred by limitation The court 
of first instance found that the claim was not barred by limitation 
and that the plaintif had acquired a valid title to the property as 
the heiress of her mother who had obtained the land from her father 
under the deed of gift already mentioned. An objection was taken 
before the trial court that as the land constituted a non-transferable 
occupancy holding, the deed of gift was inoperative in law and that 
consequently the plaintiff had not acquired a valid title, The court 

(1) (1914) I. L К. 42 Cal. 172320 C. Ly J. 52. 

` (a) (1914) I. L, R, 42 Са1с, 254; 21 C. L, J. 187. 
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held that this question could be raised only by the landlord or his 
representative in interest, and accordingly decreed the suit Upon 
appeal the District Judge has confirmed the decree of the court of 
first instance. Оп the present appeal, the defendants have argued 
that no valid gift could be effected in respect of a non-transferable 
holding, that notwithstanding the exécution and registration of the 
deed of gift the property continued to form part of the estate of the 
donor, passing, upon his death, to his widow, and, vesting, upon 
her death, in the defendants as the reversionary heirs to the last 
full owner. The decision of the-Full Bench in the case of 
Dayamayi v. Ananda Mohan Roy (x), has been distinguished by the 
appellants on tle ground that the principles enunciated therein are 
expressly limited in their application to cases of transfer of occu-' 
pancy holdings for value. On the other hand, the respondents have 
referred to the decision in Rahim Jan Bibi v. Iman Jan (2), which 
is an authority for the proposition that in circumstances closely 
analogous to those of the case before us, the question of transfer- 
ability can not be raised by the heir of the donor to the prejudice of 
the donee or his representative in interest. In our opinion the view 


taken by the courts below is well-founded on principle, and must be, 


upheld. 

The decision of the Full Bench in the case of Dayamayi v. 
Ananda Mohan Roy (1), is an authority for the proposition that in 
cases of transfers for value, the title passes from the transferor to the 
transferee, although the validity of the transfer is liable to be ques- 
tioned by the ldndlord who is not a party to the transaction. Let 
us consider whether this principle is applicable to cases of gifts 
of non-transferable occupancy holdings. Section 122 of the Transfer 
of Property Act defines a gift as the transfer’ of certain existing mov- 
able or immovable property, made voluntarily and without consider- 
ation, by one person, called the donor, to another, called the donee, 
and accepted by or on behalf of the donee. Section 123 defines 
the mode in which the transfer is to be effected; in the case of 
immovable property, the transfer must be effected by a registered 
instrument, signed by or on behalf of the donor and attested by 
at least two witnesses. Section 126 deals with the question of 
revocation of gifts. The first paragraph of the section provides that 
the donor and the donee may agree that on the happening of any 
specified event, which does not depend on the will of the donor, a 


m 
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gift shall be suspended or revoked; but a gift, which the parties 
agree shall be revocable wholly or in part at the mere will of the 
donor, is void wholly or in part as the cage may be. The second . 
paragraph lays down that a gift may also be revokedin any of the 
cases (save want or failure of consideration) in which, ifit were 
a contract, it might be rescinded. Then follows the important pro- 
vision, in the third paragraph, that “save as aforesaid, a gift shall not 
be revoked.” This provision is a legislative recognition of a doctrine 
enunciated more than two centuries: ago by Lord Nottingham in 
the case of Villers v. Beaumont (1). - “If a man will improvidently 
bind himself up by a voluntary deetl and. not reserve a liberty to 
himself by a power of revocation, this Court will not leose the fetters 
he hath put upon himself, but he must lie down under his own folly ; 
for if you would relieve in such a case, you must consequently es- 
tablish this proposition, namely, that a man can make no voluntary 
disposition of his estate, but by his will only, which would be absurd.” 
The position, consequently, is clear, that, except in the circumstances 
mentioned in section 126 of the Transfer of Property Act, a gift can- 
not be revoked. The second piragraph of the section shows that 
a gift may be revoked as if it were a contract but not on the ground 
of want or failure of consideration; in other words, a gift may 
be revoked, as a contract may be cancelled, on the ground of fraud, 
mistake, coercion, undue influence, : misrepresentation or like reason. 
No such reason is assigned in the present gase. But it is argued 
that the donor was competent to revoke the gift immediately after 
execution and registration of the document on the ground that the 
property transferred by way of gift constituted a nontransferable 
occupancy holding and that such right of revocation’ has vested in 
his “heir. To test the validity of this argument, we have to consider 
whether the transaction could have been rescinded if it had been 
a contract. 'The section makes it plain that such rescission was not 
permissible. Тһе substance of the matter is thatalthough in contracts 
for sale, mortgage, lease or exchange there is pecuniary considera- 
tion, and, ina gift there is no such consideration, the right of 
rescission is circumscribed by the same set of circumstances. Now 
the decision of the Full Bench in Dayamayi v. Ananda Mohan 
Коу (2), shows that this transaction could not have been rescinded if 
it had been for valuable consideration. The inference follows that 
it cannot be rescinded merely by reason of want or failure of such 
‘consideration. і | 


(1) (1682) 1 Ver. тот, (2) (191.4) I. L, К. 42 Cale 172 ; 20 C. L. J 52. 
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Relience has been placed on behalf of the appellant upon the 
decision in Milroy v. Lord (x). That case, however, is clearly 
distinguishable. ‘There the property transferred constituted 50 bank 
shares which were transferable only by entry in-the books of the 
Company; no such transfer was ever made, but a deed poll was 
executed. In these circumstances, Turner, L. J. observed as 
follows: “In order to render a voluntary settlement valid and 
effectual, the settlor must have done everything which, according 
to the nature of the property comprised in the settlement, was 
necessary to be done in order to transfer the property and render 
the settlement binding upon him? These remarks are followed 
by Jessel, M. R."in Richards, v. Delbridge (2), where he observed 
that а man may transfer his property, without valuable considera- 
tion if he does such acts as amount in law to a,conveyance or 
assignment of the property and thus completely divest himself of 
the legal ownership which vests in the person who by those, acts 
acquires the property. Consequently, to make the principle of 
Milroy v. Lord (1), applicible here, the appellant would have to 
establish that the nature of the property transferred in this case was 
such that no valid transfer thereof could be effected fill the consent 
_of the landlord had been obtained and the name of the transferee 
registered in his books, But, the decision of the Full Bench shows 
abundantly that in cases of transfers for value, fitle unquestionably 


passes from the transferor fo the transferee, even though there is’ 


' no recognition by the landlord; in other words, a transfer of this 
description cannot be impeached by the transferor, though the 
landlord may possibly refuse to recognise the tansfer. In our 


opinion, the principle of the decision in Milroy v. Lord (1),. 


has no circumstances of the present case. Reliance has finally 
been placed upon the decision in Amulya Ratan v. Tarini 
Nath (3) which is an authority for the proposition that the 
holder of & non-transferable occupancy holding is not compe- 
tent to make a testamentary bequest of such holding. That case is 
clearly distinguishable, founded as it is on the fact that that the be- 
quest was revocable up to the last moment of the life of the testator 
and that the very moment that the bequest would come into operation, 
. if legal and valid, was the moment when the right of the heir would 
accrue by operation of law. In the case before us, the gift was not 
revocable, and was binding as between the donor and the donee. 


(1) (1862) 4 DeG. F. & J. 264. (3) (1874) L. R. 18 Eq. IL 
(3) (1914) L L. R, 42 Calc. 254 ; 21 C. L. J. 187 4718 C- W, N. 1290. 
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It cannot consequently be maintained that notwithstanding the ex- 
ecution and registration of the deed of gift, the property continu- 
ed to form part of the estate of the donor. The property ceased to 
be part of the estate of the donor, and there is thus ao escape from 
the position that the heir did not succeed to it by right of inheritance. - 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


Ае 6 Appeal distnissed. 


Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, Knight, . 
| Judge. 
NEAMATANNESSA BIBI 
v. 
GOLAM PANCHATON KAZI AND OTHERS.* 

Gift— Mahomedan Law— Invalid condition, 

The ordinary rules applicable to gifts apply to the Mahomedan law like any 
‘other system of law and one of these rules is that a gift is not invalidated by an 
invalid condition being attached to it. 

Appeal by the plaintiff. 3 . 

Suit fox Partition. 

The material facts and arguments appear from the judgment. 
Babu Narendra Nath Chowdhury for the Appellant. 


Mr. Ashrufali Chowdhury, Babus ‘Bhabataran Brahmachari and 
Stsir Kumar Ghoskal for the Respondents. 


The judgments of the Court were as follows: 

Fletcher, J.—This is an appeal by the plaintiff against. the 
decision of the learned additional Subord: nate Judge of Howrah 
dated the 24th May, т915. The plaintiff is а Mahomedan lady. 
She brought the suit claiming partition of a 2-anna share in the 
property which she said she was entitled to. The parties -are 
relations The plaintiff claimed her title under a document called 
a Heba-bil-ewaz ; that is, a gift for consideration. The document 
bore date the 26th Bysakh 1303. It was executed by her late 

* Appeal from Original Decree No. 374 of 1915, against the decision of 
Babu Sarat Chandra Basu, Additional Subordinate Judge of Howrah, dated the 


agth May, 1915. 
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father-in-law Suja-uddin Nazir who also registered it. There is no 
doubt about the execution and the registration of the document. 
The reason why the dociment was given is stated to be this: The 
plaintiff married in Bysakh 1302 the defendant No. 1 who was the 
only son of Suja-uddin. The dower was stipulated, accordirg to the 
Mahomedan marriage register, to be a sum of Rs. 10,000—Rs. 5,000 
being prompt and Rs. 5,000 deferred. Only a sum of Rs. 500 
was paid at the time of the marriage and it appears from the register 
that it was the intention all along that the dower payable to the 
plaintiff was to be secured in a proper manner. So, about one 
year after the marriage, Sujauddin executed this Heba-bil-ewaz. 
At that time Sujauddin was entitled to a 3 anna r5 gunda odd 
share in Towji No. 95 of the Hughly Collectorate. ` By the deed, 
in satisfaction of Rs. 800 a portion of the dower, he made over to 
the plaintiff a two-anna share out of the 3 anna 15 gunda share to 
which he was entitled. Sujauddin subsequently on the death of 
his sister inherited another two annas, Immediately following the 
deed what was done does not appear clear from the evidence ; but 
it is not suggested in this case that the document remained in the 
possession of Sujauddin. The registered document, so far as 
appears from the evidence, presumably was made over to the 


plaintiff. There is a lot of evidence in this case as to whether the’ 


plaintiff was actually in receipt of a definite portion of the rent or 
whether Sujauddin was actually receiving it. These parties were 
all living in the same hotise—living presumably on the income of the 
property and it would be unusualin a case of that nature for the 
daughter-in-law to receive from the hands of the fatherin-law this 
income of the property that had been given to her in lieu of a 
portion of the dower, and then to have to pay a portion of it to- 
wards the family expenses. But what is important is that on the 
4th June 1908, when Sujauddin was alive the plaintiff applied for 
and obtained registration of her name in the Collectorate in respect 
of this two-anna share claiming it under the deed of Heba-bil-ewaj 
already mentioned. That seems to me to be an important trans- 
action that had taken place, It was a definite recognition of the 
gift both by the collectorate and by Sujauddin. Then, we come 
to an earlier suit. The present defendant No. r2 brought a partition 
suit in which Sujauddin was impleaded as a defendant. He set up 
the plea that the suit was defective for want of parties on the ground 
that he had given to his daughter-in-law, the present plaintiff, two 
annas out of his share in satisfaction of a portion of her dower. 
There was a compromise in that suit and the terms of the com- 
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promise provided, although the, present plaintiff was not a party 
to that compromise, that two annas out of Sujauddin's share should 
belong to the present plaintiff. It is quite true that. subsequently 
that compromise was set aside on the ground that three Purdah- 
nashin ladies were not bound by the terms thereof? but still the. 
clear admission made by Sujauddin recognizing the Heba-bil-ewaz 


. cannot be got rid of. The learned Judge's view that because at 
the instance of these three Purdahnashin ladies who claimed under 


totally different rights the compromise was set aside, therefor, thc 
admission of Sujauddin in the written statement and the solenama 
could have no evidentiary value for and against any body in the _ 
world is, obviously inaccurate. Then followed the death of Suja- 
uddin. Sujauddin's family consisted of besides the defendant No. т 
his only son, five daughters. Four of these daughters are defend- 
апіѕ їп the present case and the defendants Nos. 2 to 8 are Ње 
children of the remaining daughter who is dead. The case obvi- 
ously is one in which these daughters and the children of the dead 
daughter may no doubt feel a certain amount of disappointment 
on the ground that Sujauddin seems to have treated his only son's 
wife on a more liberal basis than if he had permitted his property 
to devolve according to the ordinary rules of succession under the 
Mahomedan law. But a person may from a deep attachment for ' 
his only son and he may wish to benefit that son and may give 
him a larger share in the property than what the son would inherit, 
and that is no reason why a deed like this duly executed, and duly 
registered should not be given due effect to. The learned Judge 
seems to have been misled by an inaccurate reading of the decision 
of this Court in the case of Rakim Jan Bibi v. Глан Jan (1). That 
case does not establish the proposition that the learned Subordinate 
Judge says it does. That case isa very different case because there 
the Heba-bil-ewaj was never parted with by the donor. Of course, 
in those circumstances where the document was retained by the 
donor without any evidence that he ever intended to benefit the 
donee, there was no gift nor was there any possession either actual 
or constructive. That was a case where the evidence established 
clearly that the deed was not acted on. The deed in the present 
case was no doubt fully acted upon. | 
Then a point was made on the form of the gift. That turns on 
the words in the deed as to the nature of the enjoyment which the 
donee was entitled to have, The terms of the gift are clearly un- 
qualified because the words are that the donor gives up the entire 


(2) (1911) 17 C. Le J. 173. 
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right, title and interest in the two annas and vests the ‘same in the 
donee by executing the Heba-bil-ewaz, ' The donor Sujauddin thén 
describes the mode of enjoyment of the gift and he says “Бу getting i 
your name registeged and by paying the revénue to the Collectorate 
you with your sons born of your womb out of the loins of my said 
son and grandsons etc., in succession shall continue to hold and 
enjoy the same.” It is said that that condition in the gift restricts ` 
the former part of the document and, therefore, so controls it that 
it is a gift of a limited interest not recognized by the Mabomedan 
Law. But the ordinary rules applicable to gifts apply to the Maho- 
medan law like any other system of law and one of these rules is 
that a gift is not 4nvalidated by an invalid condition being attached 
to it. That system has been recognized apparently by -the Maho- 
medan jurists from the earliest period as cited in Baillie's digest of 
Mahomedan law, second edition page 546. If those conditions as to 
the form of enjoyment cannot control the form of the gift, it is ab- 
“solute and unqualified. T think that in this case the learned Judge’s 
’. finding fhat this document has not been acted on and was intended 
‘to defraud the daughters of a living Mahomedan who had'a right 
' to dispose of his property in any manner he thought fit cannot be 
supported. It may be a misfortune to these ladies that their father’s 
affection for his only son was so great that he treated him and 
his wife on so generous terms that they reduced the share which 
_ they would have got by inheritance. But that does not make the 
document an invalid one. I think that effect must be given to this 
document properly executed by the deceased Sujauddin and properly 
registered and subsequently acted on by registration in the collec- 
torate and by other acts which leave no doubt in my wind that it 
was intended by the deceased Sujauddin to pass this properly 
from himself to his daughter-in-law the plaintiff in the present suit. 
The present appeal must, therefore, be allowed and the judgment 
of the learned Judge set aside and in lieu thereof there will be a- 
declaration that the plaintiff is entitled to a two anna share in the 
+ property under and by virtue of the Heba-bil-ewaz referred to in the 
` plaint and the case must be remitted to the Court of first instance 
to effect the partition of-the plaintiff's share in accordance with that 
declaration, The costs of this appeal will be borne by the res- 
pondents. We assess the hearing-fee at three gold mohurs. The 
costs of the Court of first instance will be dealt with by the-learned 
Judge at the time he makes the partition. Í 
Shamsul-Huda, J.—1 agree. 
A, T, М, Appeal allowed: Case remanded, 
: | 
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‘Before Mr. Justice Richardson and Mr. Justice Beacheroft. 


SACHI PRASAD MUKHERJEE 


~ 


v. & 
AMAR NATH RAI CHOUDHURY AND OTHERS.* 


Prohibitory injunction, decree for — Mode of enforcing the decree—Separate suit, 
if lies—Civil Procedure Code (Act V of 1908) Or, XXI, r. 35 Сіз. (1) and 
(5 ).—'E Act required to be done" meaning of. 
A suit is not maintainable for enforcement of a prohibitory injunction embo- 
died in a decree, but the remedy lies hy way of execution under order XXI, rule 
32 of the Code of Civil Procedure. 


Venkata Challam Chetty v, Veerappa Pillai (т) and /amsetj? Малах Kotval 
v. Hari Dayal (2) юне: 

Per Richardson, J.— Ord. r XXI, rule 32 cl. (5) of the Code applies both to 
mandatory as well as to prohibitory injunctions. 

The expression '* the act required to be done " means what has to be done 
to enforce the injunction | 


Appeal by the Defendant. ‘ 


Plaintiffs brought a suit for demolition of a wall, raiged by the 
defendant, so far as it was above.the height limited by a permanent 
injunction embodied in a decree in a former suit between the parties, 
and for removal of a cookshed interfering with the plaintiffs ancient 
lights, and also for recovery of possession of a narrow strip of land 
between the premises of the plaintiffs and the defendant, on which 
the defendants had encroached and built a privy. , 

Babe Bepin Behary Ghose (with him Babu Kshitis Chandra 
Chakravarti) for the Appellant: Refers to Order XXI, г. 32 of the 
Civil Procedure Code. Rule 32 cl. (5), is anew provision. It 


. supplies a gap in the Code of 1882, Refers to Durga Das Nandi 
"v. Dewraj Agarwala (3). Clause (т) of rule 32 applies to injunctions 


both mandatory and prohibitory. In the present Code the words 
* for an injunction ? take the place in the old Code of the words 
“for the performance or abstention from any other particular act.” 
The expression “the act required to be done” means what has to 
be done to enforce the injunction. "The plaintiffs should not have 


* Appeàl from Appellate Decree, No. 1214 of 1915, against the decree of 
Babu Upendra Chandra Mukherjee, Subordinate Judge, 2nd Court, of Hooghly 
dated the 14th April, 1915, reversing that of Babu Nara Nath Mukherjee, 
"Munsiff, Additional Court, at Serampur, dated the 18th August, I913. 

(1) (1905) I. L. R. 29 Mad. 314. (2) (1907) I. І. К, 32 Bom) 181. 

(3) (1905) I. L. R. 33 Calc. 306. 
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brought a fresh suit but should have applied for execution of the 
decree passed in the previous suit under order XXI, rule 32 cl. (1) or 
cl (5). Refers to Venkata Challam Chetty у. Veeragpa Pillai (т). 
As the suit'has not been brought within 3 years from the breach, 
complained of, plaintiff's remedy is barred by article 181 of the 
ist Schedule of the Limitation Act. 

As to the cookshed the decree in the former suit does notaff:ct it 

As to the privy, the suit is in essence a ‘suit for ejectment, and 
it is barred by Art. 142 of the Limitation Act. 

Babus Jogesh Chandra Roy (with him Badus Surendra Nath Roy 
and Satyendra Nath Roy) for the Respondents. The title to the 
land in question has been found in my favour. As to the privy, the 
plaintiffs were not aware of its existence. Refers to evidence, and 
to the cases of Framji Cursetji т Goculdas Madhowji (2), and 
Chokkalinga Naicken v. Muthusami Naicken (3). 

With regard to injunction, it is a continuing wrong. Refers to 
section 23 of the Limitation Act Plaintiffs are entitled under sec- 
tion 47 cl. (2) Civil Procedure Code to ask that the plaint may be 
treated as an application for execution ; and if Art. 181 applies, it 
is governed by section 23 of the Act. Relies on Jalandhar Thakur v. 
Jharula Das (4) Rafrup Koer v. Abdul Hossein (5), Ram Saran v. 
Chatar Singh (6), and Bhagwan Das v Sukhkdei (7).  Distinguishes 
Venkata Chellam Chetty v. Veerappa Pillai (т). А suit for injunc- 
tion can be brought under the present circumstances : See Sakarlal 
Joswantrai v. Bai Parvatibai (8) and Jamsetji Manekji (Kotval v. 
Hari Dayal (9). 
~ Babu Kshitish Chandra Chakravarti in reply. 


. The following judgments were delivered : 
` Richardson, J.—In this suit the plaintiffs complain :— 

(1) that the defendant by raising the north wall of hi$ house has 
disobeyed a permanent injunction embodied in'a decree between 
the parties, dated September 1895 ; 

(2) that the defendant by building a cook-shed has interfered 
with the plaintiffs’ ancient lights ; 

(3) that the defendant has encroached on @ narrow strip of land 
between the two premises, which belongs to them, by PUE a 
privy on the eastern end of it. 


(1) (1905) I. L. R 29 Mad 314 (2) (1832) I. L R. 

(3) (1897) I. L. R. 21 Mad. 53 (4) (1914) I. L. R 42 Calc. 244. 
(5) (1880) I. L. R. 6 Calc. 394. (6) (1901) I. L. К 23 All 465 
(7) (1905) L. L. R. 23 ALL pee (8) (1901) I L К 26 Bom . 283 


(9) (1907) I. L, R. 31 Bom. 131. 4 
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As to (т) the plaintiffs ask for the demolition of the wall so far 
as it is above the height limited by the permanent injunction. The 
defence made is that the plaintiffs should not have brought a-fresh 


‘suit but should have applied for the execution of the decree of 1895 


under order XXI, Rule 32 clause (т), or clause (5), and that an 

application for execution at the date of the suit would have been 

barred by limitation under article 181 of the schedule of the Limi- ` 
tation Act of 1908, corresponding with article 178 of schedule II of 

the Limitation Act of 1877. 


The learned Munsiff in the trial Court upheld this plea relying 
upon the decision of the Madras High Court in Venkata Challam 
Chet) у. Veerappa Pillai (1) which is clearly in роі. In the lower 
appellate Court, the learned Subordinate Judge has taken a different 
view. He is of opinion that clause (5) of rule 32 only applies to 
a mandatory injunction as distinguished from a prohibitory injunc- 
tion, such as we have here, that the plaintiffs are entitled to enforce 
the injunction by suit, that the wrong done by disobeying the injunc- 
tion is a continuing wrong within the meaning of section 23 of the 
Limitation Act, and that the suit is within time. He has therefore 
made a decree awarding the relief claimed and the defendant has 
appealed. 


І agree, in the result, with the Munsiff. Clause (s) of rule ji is a 
new provision. It supplies a gap in the code of 1882 to which atten- 
tion was drawn by the cases of Sakerlal fasmanirai v Bai Parvati- 
bai (в); Durga Das Nandi v. Dewraj Agarwala (3). These cases 
and others illustrate the practice, and the practice is in accordance . 
with the Code. Rule 32 gives a remedy by execution and the en- 
forcement of an injunction beirig a question relating to the execution, 
discharge or satisfaction of the decree by which it is awarded, a 
separate suit is prohibited by section 47 [СЁ Jamsetji 2 d Г 
Kotoal v. Hari Doyal (4)]. 

Clause (x) of rule 32 clearly applies to injunctions both UM 
tory and prohibitory. In the present Code the words “ for an in- 
junction" take the place in the old Code of the words “for the per- 
formance or abstention from any other particular Act." I can see no 
reason why clause (5) should be limited to mandatory injunctions. 
The clause gives a discrétionary power to the Court to direct that 
“the act required to be done may be done so far а? practicable ‘by 
the decree-holder or some other person appointed by the Court at 


(1) (1905) I. L. R. 29 Mad. 314. (2) (1901) I. L К. 26 Bom, 283, 
(3) (1905) I. La R. 33 Cale. 306. (4) (1907) I. L. К 32 Вот. 181. 
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the cost'of the decree-holder.” The expression “the act required 
to be done” means what has to be done to enforce the injunction. 
In the present case it is the part demolition of the defendant's wall. 
In my opinion on an application for execution of the decree of 1895, 
the Court might have proceeded either under clause (1) or clause (5). 
The question of limitation, if it were necessary to decide it, 1s 
perhaps more difficult. It is contended for the plaintiffs that if the 
“suit in respect of this wall is not competent, they are entitled under 
clause (2) of section, 47 of the Code to ask that the suit may be 
treated as an application, that if Article 181 applies that Article is 
governed by section 23 and that on this footing the suit or appli- 
cation is in time. 

The answer seems to be that assuming that a suit upon a decree 
which has never been carried into the execution department at all, 
can be treated under clause (2) as an application to execute that 
decree, nevertheless the power given by the clause i isa discretionary 
power and the present case is not one in which it ought to be 
exercised. The flaw in the plaintiffs’ procedure was pointed out 
by the Munsiff but nothing has since been done to put the case on 

' a proper footing. If the concession were allowed the plaint would 
have to be regarded às partly a plaint and partly an application for 
execution. "The plaintiffs moreover, appear to have been very 
dilatory in asserting their rights. 

It may be well, hqwever, to add as to Article 181, that the view 

“of the Madras High Court that under that Article, an application 
to enforce an injunction must be made within three years of the 
particular breach or disobedience which is the occasion for the 
application, differs somewhat from the view taken by the Allahabad 
High Court In Ram ‘Saran v. Chatar Singh (т), the learned 
Judge observe that disobedience of an injunction is a contempt of 
Court. They hold that an application to enforce the injunction is 
not governed by Article 179 (now Article 182) and apparently that 


^". no period of limitation is prescribed, but made no reference to 


Article 178 (now Article 181). This case was followed in Bhagwan 
Das v. Shukhdei (2). Both Courts, it will be observed, agree that 
` the terms of Article 182 put it out of the question. For the present 
purpose the subject need not be further discussed. 

In my opinion, in regard to the wall of the house, the decree of 
the Subordinate Judge should be discharged and the decree of the 
Munsiff restored. 

(a) As to the cook-shed, it was conceded in the argument before 

(1) (1901) Y, Т. К. 23 All. 465, (2) (1905) I, І. К. 28 АП, зоо. 
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us that the decree of 1895 does not affect it. The cookshed appears 
to be a new building and its north wall is to the south of the line 
of the north wall of the house produced westwards. The Subor 
dinate Judge is clearly wrong in treating the çookshed as if the 
permanent injunction applied to it. That, however, is how the 
claim is putin the plaint Obviously on that footing the suit must 
fail, apart from the admission in the plaint that the cookshed has 
been in existence for more than four years, an admission which, as 
the Munsiff observes, would, in any case, preclude the ‘plaintiffs from 
claiming an easement under section 26 of the Limitation Act. | 
The plaintiffs claim in this respect should also, in шу opinion, 


, be dismissed. . 


(3) As to the privy, the suit is in essence a suit in ejectment to 
which Article r42 of the Limitation Act applies. That is the view 
of the learned Munsiff and here again I agree with him. The privy 
has brick walls and was built more than twelve years ago. The 
observation of the learned Subordinate Judgs that the plaintiffs 
only came to know of its existence within twelve years of the 
suit is irrelevant. In a case falling under Article 142 they were 
bound to prove possession within twelve years. 

In this Court reference was made for the plaintiffs to rami 
Cursetji ү. Goculdas Madhowji (т), and Chokkalinga Naicken v. 
Muthusami Naicken (2) but the circumstances of the present case 
are very different. Here we have a magonry structure built on land 
close to the plaintiffs’ house, Possession so taken cannot be whit- 
tled away. ` 

The possession, however, of the land on which the privy stands 
does not entitle the defendant to the remainder of the strip of land 
between the two houses. As to that remainder the decree of the 
Subordinate Tudge will stand. 

The result is that the .whole suit must be dismissed sdve and 
except so far as it relates to the strip of land. The declaration 
made by the Subordinate Judge in respect thereto will be affirmed 
exc-pt as regards the land on which the privy stands. The parties 
will receive and pay costs throughout in proportion to their success 
and failure, 

Beachcroft, J.—I agree in making the order ЕРЕ by my 
learned brother substantially for the reasons given by him. But 
I express no opinion whether Order 21, Rule 32 (5) applies to pro- 
hibitory as well as to mandatory injunctions, Й | 
A.N. Е. С, І Decree modified 

(1) (1892) L L, К, тб Bom. 338. (2) (1897) I. L. К, a1 Mad, 53. 


| Voi. X&vit.j Нон court. 
Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
\ Beacheroft. 


MADHU SUDAN MAHATO AND OTHERS 
9 


v. \ 
MIDNAPORE ZEMINDARI Co.* 


Lease— Durfutni—Covenant— Under-tenure to be avoided os * sale— Bengal. Ten- 


ancy Act (VII of 2885), Secs. гуд Proviso, cl, (5), 167, 179-—-Transfer of 


Property Act (LV of 1683), Sec. то. 


Section 179 of the Bengal Tenancy Act controls clause (b) ‘of the proviso 
to section 159. 


It is competent for«he putnidar and durputnidar to enter into a contract of 
permanent tenancy, subject to the restriction that subordinate interests carved out 
by durputnidar will be extinguished on asale of his under-tenure for arrears 
of rents, This restriction runs with the land, and is operative not only between 


,the grantor and the grantee, but also between their representatives in interest . 


and holders of derivative titles from them. The condition in the lease is not an 
absolute restraint on alienation, and is for the benefit of the lessor. 


Appeal Ьу the Defendants. 


Suit for confirmation of possession of land on declaration of title, 
or, in the alternative, for assessment of fair and equitable rent 
thereon. , 

The material facts are stated in the judgment. 

Babu Hirendra Nath Ganguli for the Appellants. 


Messrs. С. R. Das, U N. Sen Gupta, Babus Bimj Mohan 
Mojumdar and Probadh Kumar Das for the Respondents. 
И < . С. А, V. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the defendants ina suit 

for confirmation of possession of land on declaration of title, or, in 

' the alternative, for assessment of fair and equitable rent thereon. 

The subject matter of the litigation is a large tract of land in mauza 

Brahmandia in Parganah Sildah. The plaintiffs claim to have 

acquired proprietary interest as wellas' several subordinate rights 

in the village, and their case is that the defendants, though they are 

their tenants only in respect of the lands comprised in Schedule ‘Aa’ 

to the plaint, have set up an unfounded claim to the other lands 

of the village, on the basis of a lease granted in their favour by one 

* Appeal from Original Decree No. 21 of 1911, against the decision of: Babu 

' Pares Chandra Banerjee, Subordinate Judge of Midnapore, dated the 30th 
September, 1910. E 
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Natabar Datta on the 27th July, rgor. The Subordinate Judge | 
has held that this lease was fraudulent, illegal and invalid, and, that, 
independently thereof, the defendants had no title to the lands of 
the village other than those included in Schedule‘ Аг. 4T he defend- 
ants have appealed to this court against the decree of the Subordinate 
Judge. | 

The suit was tried in the court below along with 395 other suits 
which related to various lands situated in one or other of 165 mouzas 
included. in parganah Sildah. The evidence, oral and documentary, 
is extremely voluminous, and the paper-book, which has been 
placed before us, has been prepared apparently on the assumption 
that an appeal had been preferred to this court in *each of the ' 
396 suits. Asa matter of fact, the appeal before us relates to only 
one of these suits, and’we are informed that the appeals in the other 
suits are pending before the District “Judge, as the value of the 
subject matter in each of those cases does not exceed Rs. 5000. 
The evidence relevant for the determination of the matters sub- 
stantially in controversy in this appeal, is comprised ina relatively, 
small compass, and the questions at issue are by no means complex 
or difficult of solution. 

The defendants set up a two-fold title to the lands in dispute, : 
namely, first, a title under the lease granted by Natabar Datta on 
the 27th July, x9or, and secondly, a pre-existing tenancy right, called 
mandali right, independent of the lease. dt will‘ be convenient 
to investigate separately the validity ofthe two titles just men- 
tioned. 

As regards the title on the basis of the ‘lease of 1901, the 
material facts are not disputed. In rgor, the sons of one Gangaram 
Dutt were Darpatnidars of the disputed lands under a lease granted 
to them on the 6th September 1886 by Chaudhuri Janmejay Mullick, 
who was himself Patnidar of a half share. Natabar Dutt, one of 
the sons of Gangaram Dutt, had been appointed common manager 
of the estate of the Dutts under the provisions of the Bengal 
Tenancy Act. On the 27th July, 1901, Natabar Dutt, as common 
manager, granted to the father of the defendants a permanent under- 
ténure; which, if still operative іп law, entitles them to possession 
of the-lands in suit. The Dutts defaulted to pay rent regularly to 
the Mullicks, with the result that on the 2rst September 1904, 


` the latter, in execution of a decree for arrears of rent due from the 
: . former under the Darputni, purchased the darpatni interest, and 


the sale was confirmed in due course on Ше 20 March 1905. The 
plaintiffs claim under a derivative tile from the Mullicks, and their 
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contention is that the effect of the rent-sale was to extinguish what- 
ever interest the defendants might have acquired under the lease 
from the Dutts. To test the, validity of this contention, we have 
to examine the terms of the Darpatni lease granted by the Mullicks 
to the Dutts on the 6th September, 1885, The thirteenth paragraph 
of the Darpatni kabuliat executed by the рив in favour of the 
Mullicks was in these terms: : 


* Like yourself, we shall have full rights to grant leases or make 
settlements of lands in the Muffassil; but if these Darpatni mehals 
be sold at auction for arrears of malikana (rent) due to you, then 
all agreements entered into by us shall be extinct (stand annulled).” 


There is realty no room for controversy as to the exact meaning 
of this provision in the lease. "The parties clearly intended that the 
Darpatnidar should have full rights to grant leases or create incum- 
brances, subject only to the restriction that if the Darpatni was sold 
for arrears of rent, the subordinate titles created by the Darpatnidar 
should at the same time come toan end. The defendants have 
consequently been constrained to argue that the stipulation was void 
in law, because it contravened the provisions of section 159 of 
the Bengal Tenancy Act and section io of the Transfer of Property 
Act In our opinion, there is no force in this contention. 


Section 150 of the Bengal Tenancy Act, no doubt, provides that 
the purchaser of a tenure, sold in execution of a decree for arrears 
due in respect thereof, shat] take with power to annul incumbrances, 
and that the power to annulis exercisable only in the manner 
provided in section 167. But section 179, which is applicable to 
the case before us, provides that nothing in the Bengal Tenancy 
Act shall be deemed to prevent a holder of a permanent tenure in 
a permanently settled area from granting a permanent mokrari lease 
on any terms agreed on between him and his tenant. Itis clear 
that section 179 controls clause (b) of the proviso to section 159. 
It was, consequently, competent to the Mullicks and Dutts to enter 
into a contract of permanent tenancy, subject to the restriction 
actually imposed, namely, that subordinate interests carved out by 
the Dutts would be extinguished on a sale of their under-tenure for 
arrears of rent. This was one of the incidents of the under-tenure 
created in favour of the Dutts by the Mullicks, and it ran with 
the land so as to be operative, not merely between the grantors and 
grantees, but also between their representatives in interest and the 
holders of derivative titles from them. Section 159 is consequently 

‘of no assistance to the defendants. 
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Section ro of the Transfer of Property Act is equally of no 
avail, That section provides that where property is transferred, 
subject to a condition or limitation absolutely restraining the trans- 
feree or any person claiming under him from parting with or dis- 
posing of his interest in the property, the condition or limitation 
is void, except in the case of a lease where the condition is for the 
benefit of the lessor or those'claiming under him. In the first place, 
there was here no absolute restraint on alienation by the Dutts; the 
only restriction imposed was that the holder ofa derivative title 
from them would be in peril in the event of a sale of the under- 


tenure for arrears of rent. In the second place, the transaction was, 


a lease and the condition was obviously for the bengfit of the lessor. 
The under-tenure was the security for the rent charged thereon, and 
the grantors were competent to impose a restriction of this character 
to ensure that the property might fetch full value in the event ofa 
sale for arrears of rent. In our opinion, there is no possible escape 
from the position that the effect of the sale held at the instance of 
the Mullicks on the arst September, 1904, for realisation of arrears 
of rent was to extinguish the subordinate interest created by the 
Dutts in favour of the predecessor of the defendants. 

The next question which requires consideration is, whether the 
plaintiffs are competent to contend that the legal effect of the rent- 
sale was to sweep out the Subordinate interest created by the Dutts 
in favour of the defendants. The possession of the plaintiffs has 
been assailed by the defendants on the ground that the special title 
acquired by the Mullicks at the sale for arrears of rent has not 
legally vested in them. In our opinion, there is no foundation for 
this contention. On the 17th March, 1906, the plaintiffs obtained 
a Darpatni lease from the Mulliks in respect of a half share of 
Parganah Sildah inclusive of the lands in suit. There can be no 
question that if this lease is valid and operative, the plaintiffs can 
successfully contend, precisely to the same extent and in the same 
manner as their grantors, the Mullicks, that the effect of the rent 
sale was to terminate the interest created in favour of the defend- 
ants by the Dutts on the 27th July, x9or. The defendants have, 
however, argued that the Darpatni granted to the plaintiffs by the 
Dutts on the 17th March, 1906 was invalid and inoperative, inas- 
much as it was granted by a Receiver to the estate of the Mullicks, 
who, it is alleged, had been appointed by the Subordinate Judge 
in excess of the authority conferred on him by law. It appears 
that in 18до а suit was instituted for the administration of the estate 
of the Mullicks. Ор е sth September, 1890, the Subordinate Judge 


m 
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made the usual administration decree and appointed a Receiver to that 
estate. The decree was in conformity with the form prescribed in the 
Civil Procedure Code of 1882 (Form x3o). The Receiver first appoin- 
ted was subsequently replaced by another gentleman, who, in his 
turn, was replaced by a third. The contention of the defendants 
is that the gentleman who was Receiver in 1906 was appointed as 
such without the sanction of the District Judge, and, that conse- 
quently his appointment was ийа vires, as under the Civil Proce- 
dure Code of 1882 the appointment of a Receiver under section 503 
could have been made only with the sanclion of the District Judge 
under section 505. There is no substance in this argument. The 
Receiver was appointed, not under section 503 of the Code, but 
by the decree in the administration suit, The administration suit 
had been instituted for the purpose of satisfaction of the debts due 
to the creditors ofthe Mullicks. It was thus incumbent upon the 
Court to take steps to raise money by sale or lease or any other 
suitable mode of alienation of the properties comprised in the 
estate; to effectuate the object in view, the Court, by its decree, 
appointed a Receiver. The parties to the litigation acquiesced in 
this decree, and its propriety is unquestionable. The terms of the 
Darpatni lease were settled by the ‘Court; the premium fixed was 
paid into Court and applied in discharge of the debts due from the 
Estate; and the Subordinate Judge himself’ attested the document 
granted to the plaintiffs,» In our opinion, the Darpatni is valid 
and unassailable, and the significant fact remains unchallenged that 
the Mullicks have not only never questioned its propriety, but have 
actually affirmed it, as is clear from the terms of the conveyance 
executed by them in favour of the plaintiffs on the r:th January, 
1908. We hold accordingly that, at the date of the institution of 
this suit, the lease granted by the Dutts in favour of the defendants 
on the 27th July, rgor, was not in operation, and did not furnish 
an answer to the claim. 


As regards the question, whether the defendants have a tenancy. 


right in respect of the disputed lands, independently of the lease 
granted by the Dutts on the 27th July rgor, itis important to 
observe that there is no documentary evidence to support the 
contention of the defendants. There is no initial grant, no con- 
firmatory lease, indeed, no documents whatever which recite even 
the existence of such a lease. The defendants urge, however, that 
the rent receipts describe the leaschold property as mouza Brah- 
mandia, which indicates that they were tenants of the entire village, 
although they used to pay rent in proportion to the cultivated lands 
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alone, exclusive of the waste and forest, The rent receipts, in our 
opinion, do not furnish a reliable guide in this matter, and they do 
not prove that the defendants had a tenancy right over all the lands 
in the village. There is also no foundation for the assertion that 
because the defendants claim a mandali right, such right extends 
over the whole village; in fact, the extent of the right is in contro- 
versy in each of the 396 suits, and it would not be a legitimate 
method of reasoning to hold, in an individual case, that the extent 
of the mandali right was as alleged by the defendants, merely 
because a similar claim had been put forward and was still the 
subject of controversy in the other pending litigations. In our 
opinion, the answer to the question, whether the defendants have 
their alleged tenancy right in the entire village must depend upon 
the evidence of possession adduced in the case. Tested from this 
point of view, their case has completely broken down. There are 
really only three witnesses on the side of the defendants who assert 
their exclusive possession of the disputed lands, namely, Madhu- 
sudan Mahato, Krishna Mahato and Gangadhar Mabato. There 
is, on the other hand, reliable evidence to show that the plaintiffs 
have been in possession of considerable tracts of land within the 
disputed area, where indigo has been grown by them or by their 
predecessors. Indeed, the defendant Madhusudan Mahato was obliged 
to concede this in cross-examination. This is plain moreover from 
the map prepared by the Commissioner on the r2th October 1903 and 
from the report submitted by him. Besides this, there is evidence 
to show that the Watsons, the predecessors of the plaintiffs successfully 
sued the Dutts in respect of indigo grown on large tracts of land in 
Brahmandia within the disputed area. The evidence makes it clear 
that the defendants have not been in exclusive occupation of the dis- 
puted lands as comprised within their alleged tenancy of the lands 
of the entire village. . 


The result is that the decree of the Subordinate Judge must be 
affirmed and this appeal dismissed with costs, Each party, however 
will pay his own costs of the preparation of the paper book. 


A. T. M, : Appeal dismissed. 
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Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, Knight, 


Judge. 
MATHURADAS KARNANI Civ, 
о. 20 039m. 
P Iu К 
SRIKISSEN KARNANI.* December, 13, 14. 


Adoption— Vaheswart caste of Bikaneer—Mitakskara school—Consent. 


A widow of a separated brother can adopt of her own motion a son to her 
deceased husband, a Hindu of a Maheswari caste of Bikancer. 


Appeal by Defendant No. 1. 

Suit for declaration and consequential relief. 

The material facts and arguments appear from the judgment. 

Mr. S. N. Banerjee and Babu Probodh Coomar Das for the 
Appellant. 

Babu Hira Lal Chuckerbutty for the Respondent. 

The judgments of the Court were as follows: 


Fletcher, J.—This is an appeal by the defendant No 1 against 
the judgment of the learned Subordinate Judge of Darjeeling, dated 
the and March 1915, decreeing the plaintiff's suit. The plaintiff 
brought his suit on the allegation that he was the adopted son of a 
deceased Hindu of the Maheswari caste of Bikaneer—the name of 
the person who had adopted being Amar Chand Karnani and he 
sought to recover from Mathuradas Karnani and others who were 
the natural relations of the deceased Amar Chand Karnani a certain 
property and for consequential relief by way of accounts and dis- 
covery. The case set up by the plaintiff was that there was a Hindu 
ofthe Maheswari caste called Swairam Karnani. He had three 
sons—Ketchidas who was the father of Mathuradas, the defendant 
No. 1; Amar Chand Karnani, the adoptive father of the plaintiff 
and Jaithrupe who was the husband ofthe defendant No. з. The 
plaint alleged that Amar Chand bad been adopted by one Gangadas 
and, therefore, according to the ordinary rules ofthe Hindu law, 
Amar Chand ceased on that adoption to be a member of the fatnily 
of Swairam and passed into the family of Gangadas. That allega- 
tion was made distinctly in the pedigree that formed a portion of 
the plaint and it was not traversed in the written statement nor in 
the course of the trial. It is, therefore, an admitted fact that Amar 
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Chand passed out of the family of Swairam and passed into the 
family of Gangadas. No evidence was offered as to who Gangadas 
was. There has been a suggestion made in reply that Gangadas 
was some sort of relation of Swairam and that, therefpre, although 
Amar Chand on his adoption passed out of the family of Swairam, 
it does not follow that the other sons of Swairam who remained joint 
with their father ceased to be the reversionary heirs of Amar Chand 
on his death. That case was not made or suggested in the course 
of the proceedings and it is much too late in the course of the reply 
to put forward a case unsupported by any evidence or any statement 
made in the Court below. | 

Now, the facts are there—and these facts are not disputed. The 
three sons of Swairam had built up & business in the district of 
Darjeeling. Ketchidas, the eldest son, died in 1880 and his only 
son and heir is the defendant No. 1. Jaithrupe died in 1888 leav- 
ing his widow the defendant No. s. Amar Chand died in 1899 
after having been adopted by Gangadas leaving him surviving his 
widow the defendant No. 2. The business after the death of Amar 
Chand was carried on by the first defendant, There. were some 
disputes between the defendant No. 1 and the widow of Amar Chand, 
the defendant No. 2 in the year 1903 and apparently her remittances 
that she had been accustomed to get from the business in Darjeeling 
were stopped. She then went to Darjeeling and there the parties 
arrived at certain agreements which were reduced in writing, the 
agreements being dated the zrst April, 1903. Under the terms of 
those agreements, a sum of Rs. 7,500 was deposited with certain 
Marwari Bankers, the interest being payable to the defendant No. 2 
for her maintenance and the capitalsum to go to the defendant No. 1 
on the death of the defendant No. 2. The documents seem to me 
to have been quite clearly executed on the footing that the defend- 
ant No. x would oa the death of the defendant No. 2 become entit- 
led to the estate of the deceased Amar Chand Karnani. The 
agreements do not seem to have put an end to the disputes between 
the parties and in 1908 the defendant No. 2 is said to have adopted 
the plaintiff as the adopted son of her deceased husband Amar 
Chand Karnani. 

The main controversy in this case has turned on thé question 
as to whether the evidence establishes the case that the plaintiff 
was duly adopted. Both parties admitted that the parties were govern- 
ed by the Mitakshara School of Hindu law. The learned counsel 
for the defendant-appellant in opening the appeal asserted that the 
admission meant that the rights of the parties were regulated by the 
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Benares School of Hindu law. But after consideration of 
the evidence the learned counsel was bound to admit that the evi- 
dence established important variations applicable to the parties which 
were not in accordance with the opinion held by the Benares School 
of Hindu law. It is quite true that hé did not admit that the rights 
of adoption applicable to the parties were different to those laid 
down by the Benares School of Hindu law; but he was bound to 
admit that in certain particulars the rights of the parties in this case 
were shown to be different from those prevailing in the Benares School 
of Hindu law. It seems to me that that is an important fact because 
you at once get rid of the suggestion put forward that the admission 
meant that the parties were governed by the Benares School of 
Hindu law, simpliciter because it is admitted that there were vari- 
ations from that. The Mitakshara as varied from the Benares 


School applies in a large portion of India. It applies in Bombay, ` 


Western India and Southern India; and in all those different 
schools of law there are variations of Mitakshara not consistent 
with the view adopted in the Benares School. It seems to me quite 
clear in the present case that the admission did not amount to a 
statement that the rights of the parties as to adoption could be as- 
certained from the principles held by the Benares School of Hindu 
law. Ifyou get to that, you have got to look at the evidence. The 
evidence that has been given in this case as to what is requisite for 
a valid adoption is not the evidence of learned persons but the evi- 
dence of shopkeepers—Marwaris being largely a trading caste. These 
.'shopkeepers, it may be said, do not know the principles of the 
Hindu law; but the evidence shows without doubt that these shop- 
keepers have undergone the process of adoption—one as many as 
four times. . The evidence also shows that the ceremonies re- 
quired for a valid adoption by a person belonging to this class are 
not formal. The evidence is thaton the adoption of a boy the 
guests and relatives receive cocoanuts and sweets and the adopted 
son has got to have payjamas placed on his head. These seem 
, to be the only ceremonies that are requisite for a valid adoption. The 
adoption is not also limited, according to the evidence, to the case 
of children of tender ade. There may bean adoption, as in this 
case, of a person of full age and it does not matter whether that 
personis married or not, That is the evidence in this case and 
the learned Judge says that the‘custom seems to be the same as that 
obtaining in Bombay or the Western India. It has been suggested 
that the learned Judge of the Court below stated that the law as 
applicable in the Presidency of Bombay applied in the state of 
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Bikaneer. І do not read the judgment of the learned Judge in the 
way. I think what he remarks is that the evidence shows that the 
law as to adoption is the same in Bikaneer as in Western India. 
Then, the question was whether the consent of the relatives was 
necessary. That seems t» be the point that was débated not only 
in the Court below but also in the suit in the Bikaneer Court and the 
view that was taken was this: Thatthis was not the case of a widow 
adopting 4 son to introduce him into the family consisting of the 
defendants but it was the case of a widow of a separated brother 
who, although she had no authority from her husband to adopt, had 
adopted of her own motion the plaintiff. That seems to have been 
the case put forward. Then the learned Judge came to the con- 
clusion that that case had been established in accordance with the 


, custom prevailing in Bombay and the Western India. "The evidence, 


itis quite true; is not all one way ; there are statements made by 
the witness on both'sides. But the learned Judge had the oppor- 
tunity of seeing the witnesses in the witness box and remarking 
who were the most intelligent and also the truthful witnesses 
amongst them and he came to the conclusion that this custom had 
been satisfactorily established. There does not seem to be any 
reason to disagree with the conclusion arrived at by the learned 
Judge of the Court below. | 

The next question that was raised was as to whether the adop- 
tion had or had notbeen made. That does not seem to have been 
seriously contested in the Court below. The widow, that is, the 
defendant No. 2 who adopted the plaintiff states in her deposition 
that the child was given to her by his natural father and received by 
her in adoption and there do not seem, according to the evidence, 
to be any other ceremonies required beyond those observed in 
this particular case. 

Then reference has been made to the proceedings of the Court 
at Bikaneer and it is said that the adoption cannot have taken place 
on the date alleged by the plaintiff. I do not read the proceedings 
of the Court at Bikaneer in the way that the learned counsel for 
the appellant has attempted to read them. The proceedings ori- 
ginated out of an application by the widow for what is called a 
khala, that is, a certificate of adoption. That is a certificate of the 
Court at Bikaneer that the widow has, in fact, adopted the plaintiff 
as a son to her deceased husband, Afhar Chand. On that applica- 
tion being made for certificate, the present defendant No, 1, that is, 
the plaintiff in the Bikaneer Court brought a suit for an injunction 
to restrain the widow, that is, the adoptive mother of the present 
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plaintiff from proceeding on the footing of the adoption for the 
reason that by the deeds of 1903 the widow had precluded herself 
from making an adoption of any person; and the grounds so far 
as I can gather from the judgment of the Judges of the Chief Court 
at Bikaneer were these :—That the deeds executed in x9o3 operated 
as a release by the widow of Amar Chand of her interest in the 
property so as to accelerate the estate of the defendant No. 1 
Mathuradas, so that he having taken an absolute interest in the 
estate of Amar Chand, the widow was incapable of making an 
adoption so as to defeat him of the rights in the properties he had 
acquired, The case came on before one of the Munsiffs in the 
State and he decided one of the issues against the present defendant 


No. т. On appeal to the Sudder Nizamut of the State, the Judge . 


of that Court held that the appropriate fee payable tothe State on 
the plajnt not having been paid the suit must fail. On appeal to 
to the Chief Court, the learned Judges of that Court disagreeing 
with the view of the Judge of the Sudder Nizamat held that the 
plaint was properly stamped but they came to the conclusion that 
there was nothing in the deeds to prevent the widow of Amar Chand 
from proceeding to adopt the present plaintiff. That, so far as I 
gather from the judgment of the Chief Court at Bikaneer, was the 
matter in dispute there. After the detsrmination of that litigation, 
the &Aa/a, that is, the certificate of adoption was issued by the 
State to the widow of Amar Chand. This is the fact, so far as it 
can be ascertained from the judgments of the Courts at Bikaneer. 

It is said in this case that the plaintiff asked the Court to sel 
aside the deeds of 1903 on the ground that they had'been obtained 
by fraud and undue influence. The learned Judge of the primary 
Court came to the conclusion that there was no fraud or undue 
influence. That seems to be clearly correct because there is no 
evidencé of either fraud or undue influence having been ех- 
ercised by the defendant No. 1 in obtaining the deeds. Then 
the learned Judge remarks that fhe deeds would'appear to show 
that the partes had entered into them on the footing of a com- 
mon mistake because they had been entered into by the widow 
of Amar Chand and the present appellant on the footing that the 
present appellant was the sole reversionary heir to the estate of 
his natural brother Amar Chand. But the learned Judge says that 
it is an admitted fact that Amar Chand had passed out of the 
family on his adoption by Gangadas and that, therefore, the 
deeds could not be by way of a family arrangement as the 
appellant before us was nota member of the same family as the 
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deceased Amar Chand. Не, therefore, came to the conclusion . 
that as against the plaintiff, the adopted son of Amar Chand, tbe 

deeds could not be set up as a bar to his rights to Amar Chand's 
properties that he would acquire on his adoption. That, I think, 
is right. The evidence in this case, as we have it, shows quite 


clearly that it is an admitted fact that Amar Chand passed out 


of the family of which the present appellant is a member into the 
family of Gangadas. There is nothing on the record to suggest | 
that Gangadas was a close or any relation of Swairam, the grand- 
father of the appellant, so that on the death of Amar Chand his 
reversionary heir would be his brothers son Mathuradas, the 
present defendant No. 1. That is the case that has been suggested 
in reply ; but there is not a word to support such an allegation on 
the record. It seems to me quite clear in this case that these deeds 
entered into by the widow only with reference ^to her maintenance 
cannot be set up as deeds of family arrangement between the 
members of the family then in existence bearing the rights of the 
adopted son—-the plaintiff in the present suit. If that is so, the 
plaintiff is entitled to recover the share of Amar Chand and the 
learned Judge of the Court below has decreed to the plaintiff a 
relief in that form. No objection has been raised or urged that 
the form of the relief that the learned Subordinate Judge has given 
to the plaintiff is incorrect nor is it suggested that the finding that 
the learned’ Judge has arrived at, namely, that the plaintiff is entitled 
on his adoption to two-third of these properties is wrong. If that 
is so, I think there are no reasons to come to any conclusion 
different from that arrived at by the leàrned judge of the Court 
below, namely, that the plaintiff having proved that he was duly 
adopted by the widow of Amar Chand asason to her deceased 
husband is not barred by the deeds of April 1903 from recovering 
the property of the deceased Amar Chand. Е 

A point has been made in this case that there is a decision 
reported somewhere in some оЁ the unauthorized reports (т) of the 
Chief Court in Punjab to the effect that an adoption of this 
sort amongst Maheswari Hindus is not permitted. The case does 
not establish anything of the sort. ‘In that case, jit was stated that 
one of the widows in a joint and unseparated Hindu family had 
attempted to adopt without the consent of the kinsmen а son 
into the Joint family. That is a totally different case from case 
of a widow of a separated brother adoptiong of her own motion 
a ‘son to her deceased husband as in the present case. 

(1) Gopi Kishen v, Gopi Kishen (1914) 27 I, C. 701. 
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I think the conclusion arrived at by the learned Subordinate Civir, 
Judge of Darjeeling was correct. The present appeal, therefore, 1917. 
fails and must be dismissed with costs, * bas 

VEO ,  Mathuradas 
— v, 

Shamsul Huda, J.—I agree. кеп, 

A. T. M. dismissed. не 
E Appeal Remise Fletcher, J, 


Before Mr, Justice Richardson and MY. Justice Walmsley. 


C Я 
GOBINDA CHANDRA GHOSE BISWAS AND OTHERS Mie. 
5 8. 
1 d 
March, 7. 
NANDA DULAL SUT.*. xr 


Ejectment, suit к= енин, if entitled to a notice fo quit. 
A licensee in possession of lands is not entitled to a notice to quit. 
Doe Ex. d. Knight v. Quigley (1) followed. 
Appeal by the Plaintiffs. 


Suit for ejectment. 
Plaintiffs brought a suit against the defendant for recovery of | 
i possession of a certain homestead on the allegation that at the request 
« of the defendant who was a carpenter by profession, they granted 
him permission to live on the land for 9 or то months without any 
rent and without any right. The defendant built huts on the land, 
and afterwards refused to vacate the land when asked to do so. 
They further alleged that although the defendant was not entitled to 
a notice to quit, still they served on him a notice to quit. 

Defendant contended insér alia that he was a settled raiyat of 
the village, that he was let in as a tenant and had acquired occu- 
pancy right in the disputed land, and that no notice to quit was 
served on him. . ` : 

The lower appellate Court held that although there was no rela- 
tionship of landlord and tenant, still the defendant, as a licensee in 


* Appeal from Appellate Decree, No. 310 of 1916, against the decree of 
Babu Surendra Nath Ghosh, Subordinate, Judge of Tipperah, dated the 23rd 
September, 1915, reversing that of Babu Surendra Nath Sen, Munsiff of Kashba, 
dated the 23rd July, 1914. / ` 

(1) (1810) 2 Camp. Кер 505. 
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possession, was entitled to a notice to quit, and no notice having 
been served on the defendant, the suit was liable to be dismissed. 

Babu Upendra Kumar Roy for appellants contended that the 
position of the defendant was at best that of a tenant at sufferance, 
and as such a notice to quit was unnecessary : See Dbe Ex.d. Knight 
v. Quigley (т). Even if he was a licensee, no notice was necessary : 
See Vythilinga v. Venkatachala (2). Assuming any notice was 
necessary, the institution of the suit should be held to b2 a suffi- 
cient notice. Time was allowed by the first Court for the removal 
of the huts. | 

‚ Babu Nitish Chandra Lahiri (for Babu Arun Kumar Ghose) for... 
the Respondent, submitted that he was inducted into the land under 
an agreement which subsequently fell through. The plaintiffs 
allowed him to raise huts, and this raised an expectation that he 
was to be treated as a tenant. Не could not be evicted without a 
reasonable notice to quit. At any rate he was entitled to com- 
pensation. 

The following judgments were delivered : 

Richardson, J.— This appeal arises out of a suit brought by 
the plaintiffs for the purpose of ejecting the defendant from certain 
homestead land in his possession. The case for the plaintiffs was 
that the defendant was a licensee and was not entitled to any notice 
to quit. The plaintiffs nevertheless alleged that they had served a 
notice to quit. The defence raised by the defendant was that he 
was in possession of the land as the plaintiffs tenant. Both the 
Courts below have concurred in finding that there is no relationship 
of landlord and tenant between the parties. Apparently when the 
defendant obtained possession there was some talk of a lease being 
granted to him but the negotiations came to nothing. The first 
Court further found that the notice to quit had been served and 
decreed the suit allowing the defendants two months! time to 
remove the huts which he had erected. There is nothing to show 
that these huts were 1n any sense of the term permanent structures. 
In the lower appellate Court the learned Subordinate , Judge though, 


, 88 I have said, he concurred with the Munsiff that the defendant . 


was not a tenant, nevertheless held that he was entitled to a notice 

to quit and that no notice had been served. In my opinion on. 

the facts found the defendant is a mere licensee and in the words of 

Lord Ellenbordugh in Doe Ex. d. Knight v. Quigley (х) "if tbis 

was a tenure of any sort it was a tenancy at sufferance and a notice 

to quit was unnecessary.” Whether therefore. any notice to quit 
(1) (1810) 2 Camp. Rep. 505. (2) (1892) I. L, К, 16 Mad, 194. 
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was served or not, I agree with the learned Munsiff that the plaintifis 
are entitled to possession of the land. ; 

In the circumstances Iam of opinion that the judgment and 
decree of the Subordinate Judge should be discharged апа: е 
-decree of the Munsiff restored with this modification that the time 
allowed for removing the huts should b2 extended for a period of 
two months from the date of the arrival of the record in the trial 
Court. We make no order as to costs. Let the record ‘be sent 
` down as soon as possible. 


Walmsley, J.—1 agree. 
A. М. В. С. $ Appeal allowed, 
е f REOR: 0 


CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming, 


SASI MOHAN SAHA AND ANOTHER 
©. 
KUMUD KUMAR BISWAS AND OTHERS.* ' 


EI s 
Document, impounding of—Document, not basis of suit— Document produced with 

another document, basis of tuit —Slamp Act (Г of 1859) Sec. 33. 

The petitioners instituted a suit for recovery of money due оп a дайда, 
The Aatchi#ta was in a bound volume which contained a large number of Aat- 
chitlas executed by other persons in favour of the plaintiffs, The entire volume 
was brought into Court when the plaint- was filed. The plaintiffs prayed that 
the particular Aatchifa, whereon his claim was founded, should be detached, and 
placed on the record, and the remainder of the volume shonld be returned to 
them, An examination of the AatcAit(a, which was the foundation of the suit 
disclosed that it was not properly stamped. The Court examined the other 
Aatchittas in the volume and came to the conclusion that the other documents 
were not properly stamped. It accordingly impounded all the Aa/c&z//as under 
section 33 of the Stamp Act: , 


Held, that the Court was incompetent to impound the Aarckittas on which 
the claim of the plaintiffs was not founded. 
King-Emperor v. Balu (1) distinguished, 


* Civil Rule No, 364 of 1916, against an order of Babu Debbrata Mookerjee, 
Munsiff of Alipur, dated the 14th April, 1916. g 
(1) (1901) I. L. К. 25 Mad. 525. 


June, 16, 
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Application for revision by the Plaintiffs. 
Suit for recovery of money due on а Хаййа. 
The material facts are stated in the judgment. 


Babus Dwarka Nath е and Zyroylucho Nath Ghose 
for the Petitioners. 


Babu Ram Churn Mitra for the Opposite Party. 


The judgment of the Court was delivered by 

Mookerjee, J.—This Rule calls upon the Secretary of State 
for India in Council to show cause why an order made under sec- 
tion 33 of the Stamp Act, in circumstances to be presently stated, ' 
should not be set aside or modified. ё * 


On the 27th March 1916, the petitioners instituted a suit in the 
Court of the second Munsiff at Alipore for recovery of money 
due on a hatchitta, Under Rule r4 of Order 7 of the Code of 
Civil Procedure, the plaintiffs were bound to produce the Aarchitta 
in.Court when the plaint was presented. The Aaschiffa was ina 
bound volume which contained a large number of Aatchitfas exe- 
cuted by other persons in favour of the plaintiffs, The entire 
volume was brought into Court when the plaint was filed. The 
plaintiffs prayed that the particular Astchitta, whereon his claim was 
founded, should be detached, and placed on the record, and the 
remainder of the volume should be returned to them. An exami- 
nation of the AiAi/fa, which was the foundation of the suit, 
disclosed that it was not properly stamped. The Munsiff examined 
the other Aatchitfas in the volume and came to the conclusion 
that the other documents were not properly stamped.’ He accord- 


` ingly proceeded to impound all the Aatchitias under section 33 of 


the Stamp Act. The question in controversy is, whether the 
Munsiff was competent to impound the AafcAstfas on which the 
claim of the plaintiffs was not founded. 

The first sub-section of section 33 of the Stamp Act provides 
that every person having by law or consent of parties authority to 
receive evidence, and every person in charge of a public office, 
except an “officer of police, before whom any instrument, chargeable, 
in his opinion, with duty, is produced or comes in the performance of 
his functions, shall, if it appears to him that such instrument is not 
duly stamped, impound the same. Before action can be taken under 
this sub-section, it must be established that the instrument infquestion 
was produced or came before the officer in the performance of his 
function. The case for the petitioners.js that they did not produce 


+ е. - 
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before the officer апу Aatchitta other than the one прот which their 
claim was founied. The Munsiff took action at a stage, when 
there was no material to enable him to question the correctness 
of this allegation. Consequently, the case is not covered by the first 
of the two alternatives mentioned in section 33. Nor can we say that 
the other Aatchittas came before the Munsiff in the performance of 
his functions. In the performance of his functions as a judicial 
officer, the only Aafchitia which came before him at that stage was 
the Aatchitta whereon the claim was founded. We cannot speculate 
whether, if the trial had proceeded, the plaintiffs might not have 
possibly relied upon the other Aafchifias in support of their case. 
If they had done so, it could well be mentioned that those Aatchittas 
were produced before the "Munsiff or came before him in the per- 
formance of his functions. But that stage was never reached. In 
our opinion, on the materials before us, it is impossible to say 
that the Munsiff had jurisdiction to impound the 4atchittas other 
than the one which formed the basis of the claim. Refcrence has 
been made by the Senior Government Pleader to the case of King 
Emperor т Balu Kuppayan (т), which is clearly distinguishable. 
There, a search warrant was issued by a Magistrate with a view to 
the discovery cf a register kept by the accused, containing docu- 


ments not stamped in accordance with the provisions of thé Stamp. 


Act. The register was seized in the course of the search and brought 
into court. Itis clear that the register was, produced before the 
magistrate or came before him in the performance of his functions 
as a Magistrate. 


The Rule must consequently be made absolute in part and the 
order of the court below set aside іп respect of all the Aa/cAi/as other 
than that which forms the basis of the claim. The pages containing 
the Aa/cAifa in question will be taken out of the volume and kept 
in the record ; the remainder of the volume will be returned to 
the petitioners i ' 

А, Т. М. i ` Rule made absolute in part. 
(1) (1901) I. 1. R, 25 Mad, 525. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


RAM KINKAR TEWARI AND ANOTHER 
e 
v. 


STHITI RAM PANJA.* 


Brecution sale—Bengal Tenancy Ac VIII of 1585), Sch. LIT, Art. 3— Dis, 
possession" — Landlord purchaser— Omission to serve notice under О. ar, R. 22 
of the Code of Civil Procedure (Act V of 1908), effect of—Process for execu- 
tion fraudulently suppressed— Civil Procedure Code ( Act V of 1908), Sec. 47— 
Limitation Act IX of 1908), Sec. 18, Sch. Г. Art, 181— Purden of proof. 


. Where a landlord, in exceution of a decree for arrears of «ent, puts.a bold- 
ing to sale, puchases it himself and obtains delivery through court, such disposses- 
sion of the tenant is not dispossession within the meaning of article 3, Schedule 
III of the Bengal Tenancy Act : Kamaldhariv. Rameshur (1) referred to. 


The omission to serve a notice under order 21, rule 22 of the Code of Civil 
Procedure із by itself sufficient to render an execution sale void for want of 
jurisdiction; for the notice is the very foundation of the Jurisdiction: Raghunath 
v. Sundar (2) referred to. ; 


Where every process prescribed by the legislature with a view to apprise the 
judgment-debtors or their representatives that execution was to proceed against 
them had been fraudulently suppressed: Дейт, that such а case was governed by 
section 47 of the Code of Civil Procedure, and the period of limitation was that 
provided by article 181 of the first schedule to the Limitation Act. То such a 
case, section 18 of the Limitation Act applied 


The burden rests upon tbe person, who has committed a fraud, to prove 
conclusively that the person injured by his fraud has had clear and definite know- 
ledge of those facts which constitute the fraud, at a time which is too remote 
to allow him to seek the assistance of the Court,  AeAimbAoy v. Turner 


(3) referred to. ` ' 


Application for revision by the Judgment-debtor. 

Application to set aside execution sale. 

The material facts and arguments appedr from the judgment, 
Babu Bankim Chandra Mookerjee for the Petitioner, 

Babus Bepin Behary Ghose and Satindea Nath Mukherjee for the 


Opposite Party. , 
C. A. V. 

* Civil Rule No. 357 of 1917, against an order of J. Jhonstone Esq., District 
Judge of Burdwan, dated the 19th March, 1917, reversing that of Babu Kishori 
Mohan Bose, Munsiff of Bishnupur, dated the 31st August. 1916, 

(т) (1913) 17 C. W. N. 817. 

(2) (1914) Lo Regt L А. 2513 1, 1„ R, 42 Calc, 723 20 C, L. J. 555. 

(3) (1892) L. R, 20 IVA. 1, L L. К, 17 Bom. 341. 
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The judgment of the Court was delivered by 

Mookerjee, J.—We are invited in this Rule to consider the 
propriety of an order of refusal to set aside an execution sale in 
reversal of the grder of cancellation made by the primary Court. 
On the x4th July r9os, Becharam Panja obtained a decree for 
Rs. 16-12 for arrears of rent against Kshetranath Tewari, On the 
11th July 1908, the decree-holder applied for execution against the 
three infant sons of the judgment-debtor who had died meanwhile. 
In the application for execution, it was stated that the infants were 
under the guardianship of their mother. The amount for which 
execution was taken out was Rs. 38-9:0. The property was put up 
to sale on the eznd September, 1908. The decree-holder was the 
only bidder present and the property was knocked down to him on 
his bid of Rs 25. The sale was cdnfirmed on the sth November 
1928. On the 18th December, 1915, the maternal uncle of the 
infants applied to the Court to set aside the sale, on the allegation 
that it had been brought about by the fraudulent suppression of all 
processes and that the decree-holder had thereby managed to 
acquire a property worth at least Rs. зоо for a sum of Rs. 25. 
The application further stated that ‘the petitioner had become aware 
of the sale of the property of his nephews only so.recently as 29th 
November, 1915. The Court of first instance found upon every 
point in favour of th applicant. The Court held that’ the notice 
under section 248 of the -Civil Procedure Code, 1882, the notice on 


the mother of the infants calling upon her to act as guardian ad litem’ 


of her infant sons, the writ of attachment, and the sale proclamation 
had never been served. There was further the significant fact that, 
in each instance, a false return of service had been made. The 
Court also found that the true value of the property was as alleged 
by the petitioner, and thereupon set aside the sale. On appeal, thé 
District Judge stated that he saw no reasomto differ from the con- 
clusions of the first Court upon the various questions of fact and 
law, but he proceeded to express the opinion that a very important 
aspect of Ше 'сазе had been’ overlooked by every one concerned. 
He held that as the infants had failed to prove possession within 


two years of the date of the application, their title had been extin-- 


guished under Article 3 of Schedule III to the Bengal Tenancy: Act 
read with section 28 of the Indian Limitation Act which applied by 
virtue of section 185 of the Bengal Tenancy Act. In this view, the 
District Judge set aside the order of the Court of first instance and 
dismissed the application for cancellation of the sale. There can be no 


doubt that the order of the District Judge cannot possibly be supported. , 
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It is plgin that article 3 of the third Schedule to the Bengal 
Tenancy Act has no application to the case before us. It is well- 
settled that where.a landlord, in execution of a decree for arrears 
of rent puts the holding to sale, purchases it himsgff and obtains 
delivery through Court, such dispossession of the tenant is not 
dispossession within the ао article 3. Kamaldhari v. 
Rameshur (т). Indeed, so long as the sale remains in force, the 
possession ‘of the landlord auction-purchaser cannot possibly be 
challenged by way of sut. On behalf of the decree-holder, the 
view taken by the District Judae has not consequently been sup- 
ported. But ап endeavour has been made to maintain the order of 
the District Judge on the ground that the application is barred by 
limitation. The argument in substance is that although the sale 
took place on the 22nd September 1908 and the right to apply for 
cancellation arose at that time, the present application, which was 
made on the 18th December 19:5, must be governed by the Indian 
Limitation · Асі, 1908, which, by section 6, restricts in a large 
measure the advantage enjoyed by infants under section 7 of the 
Indian Limitation Act, 1877. Itis pointed out that whereas under 
the law as it stood in 1908; the infants petitioners would have been 
entitled to make the application even after the attainment of their 
majority under the law as it stood in 1915, the application would 
be barred, unless it was made within the time prescribed in the 
third column of the first schedule ; in support of this view, reliance 


‘has been placed upon the decisions in Arayil v, Pelappakkara (г); 


and Chidambaram v. Karuppan (3). The question raised does not, 
as we shall presently show, require consideration, in this case ; but’ 
when it arises, it may require careful examination, in view of the 
principle recognised in the cases of Munjhoori v. Akel Mahmud (4) ; 
Buddu Koer v. Hafiz Husain (5), and Gopeshkwar v. Jiban Chan- 
dra (6). It is plain, as the Courts bzlow have found, that every 
notice contemplated by the Code has been fraudulently suppressed 
in this case. Now, as pointed out by the Judicial Committee in 
Raghunath Das v. Sundar Das (т), the omission to serve a notice 
under section 248 of the Code of 1882 or under order ar, rule 22 
of the Code of 1908, is by itself sufficient to render the sale void 
for want of jurisdiction; for the notice is the very foundation of the 

(т) (1913) 17 С. W. М. 817. (a) (1910) L L. В. 34 Mad. 292. 

(3) (1910) I. L. R. 35, Mad. 678. 

(4) (1913) 17 C. L. J. 316; 17 C. W. N. 889. 

(5) (1913) 18 C. L. J. 274: ` 

(6) (1914) L D. К. 41 Cale: 1125 ; 19 С L. J. 549. 

(7) (1914) L. R. 41 T. A, 25: L LR 42 Cale, 72 ; 20 C. L, J, 555. 
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jurisdiction. This view is in accord w.th a long series of cases in 
this Court. Aamessuri v Doorga (1) ; Gopal v. Gunamoni (2) ; Sakdeo 
v. Ghasiram (3); Livinia Ashton v. Madhabmoni (4); Imam v.l 
Liakat (5); Parashram v. Balmukund (6). It is further clear that 
the infants were not represented by a duly appointed guardian, as 
no notice was ever served upon.the mother; nor was there any 
acceptance of guardianship by her: KAiraj v. Daim (7) ; Narsingh 
Narain у Jahi Mistry (8); Bal Kishan v. Topessar (9); Dinabandhu 
v. Mashuda (10); Рита v. Bejoy (11); Narendra у. Jogendra (12); 
Safdar v. Kishun (13). This, consequently, is not a case where the 
Court is invited to set aside the sale therely on the ground of irre- 
gularity in publication or conduct of the sale. Here every process 
prescribed by the legislature with a view to apprise the judgment- 
debtors or their representatives that execution was to proceed against 


them had been fraudulently suppressed. The case is thus governed ` 


by section 47 of the Code of 1908, and the period of limitation 
would be that provided by Article 181 of the first Schedule to the 
Indian Limitation Act. It is further plain that this is pre-eminently 
a case where section 18 of^ the Indian Limitation Act applies Here 
the judgment-debtors, who are infants, have been kept from the 
knowledge of their right to apply for a reversal of the sale, and as 
observed by Lord Hobhouse in delivering Һе opinion of the 
Judicial Committee in KRokimbhoy v. Turner (14), the burden rests 
upon the person, who has committed the fraud, to prove conclu- 
sively that the person injured by his fraud has had clear and 
definite knowledge of those facts which constitute the fraud, at a 


‘time which is too remote to allow him to seek the assistance of the 


Court The maternal uncle of the infants asserts that these proceed- 


ings were instituted by him within a few days of the date when he | 


became aware of the fraudulent sale, and this has been believed 
by the Courts below. 


(1) (1830) I. L. К. 6 Calc. 103. (2) (1892) I. L. К. ao Calc. 370, 
(3) (1893) I. L. R, 21 Calc. rg. . 
{4) (тото) тт С. L. J, 489. А 

(5) (1881) L L, R, 3 All. 424. (6) (1908) I. L. R, 32 Bom. 572. 


(7) (1904) I. L. К. 32 Cale. 296; L К. 321. A. 235 1 C. L. J. 584. 
(8) (1911) 15 C. L; J. 3. 

(9) (1911) 15 C. L. J. 446. 

(to) (1912) 16 C. L. J. 318. 

(11) (1913) 18 C. LJ. 18 ; 17 C. W. N. 549. 

(12) (19141 20 C. L, J. 469 1 19 C. W. М. 537. 

(13) (1910) 12 C. L. J. 6. 

(14) (1892) L, К. 20 1. А. 1; I, L, К. 17 Bom. 341. 
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The result is that this Rule must be made absólute, the order of - 
the Disbict Judge set aside, and that of the Court of first instance 
restored. : This order will carry costs both here and in the Court 
below. We assess the hearing-fee in this Court at three gold mohurs, 


$ 
A. T. M. Rule made absolute. 


/ 


APPELLATE CIVIL. 


r e 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


ad Beacheroft. 
RADHA CHARAN CHANDRA AND OTHERS 
É М 9. 


MAHARAJA RANJIT SINGH.* 


Chowsidari lanit—Land transferred to Zemindas — Previous settlement with put 
nidas— Assessment of rent. 

The effect of a transfer of chowkidari land is to йе the Zemindar hold 
the property subject to the rights previously created by him in favour of sub- 
ordinate bolders. 

The rights ofthe Zemindar and the' putnidar as between themselves are 
regulated by the conditions under which the putni was created Where, definite 
information is not available as to the exact mode in which the putni rent was ori- 
‘ginally settled, the same basis of calculation in making assessment is adopted, 
as between the State and the Zemindar on the one hand and the Zemindar and 
potnidar on the other hand, The assessment is to be made on the basis of the 
annual value calculated according to the average rated of letting land similar in 
quality in the neigbourhood. 


Appeal by the Defendants. 
Suit for assessment of rent and for recovery of arrears. 
The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chuckerbutty, Surendra Nath Ghosal and 
Bejoy Kumar Chatterjee for the Appellants. 


Babus Basanta Koomar Bose and Priya Sankar Majumdar for 
the Respondent. | 


* Appeal from Appellate Decree Мо. 2388 of 1915, against the decision of 
J. Phillimore Esq, District Judge of Birbhum, dated the rath July, 1915, 
modifying that of Babu Kumudini Kant Roy, Munsiff of Rampurhat, dated the 
4th June, 1914. 
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The judgment of the court was delivered by. 


Mookerjee, J.—This is an appeal by the defendants in a suit 
for assessment of rent and for recovery of arrears at the rate assessed. 
The lands in suit were originally chowkidari cliakran and were 
situated within the ambit of the putni granted by the plaintiff to the 
predecessors in interest of the defendants on the rath June, 1854. 
On the 1ath September, 1899, the lands were .resumed under the 
provisions of the Village Chowkidari Act, 1870, and were transferred 
tothe plaintiff as the Zemindar. The plaintiff thereupon settled 
the lands with tenants. In 1904, the putnidars instituted a suit for 
ejectment on the allegation that they were under the terms of the 
putni lease, entitled to possession of those lands. In that litigation 
they were successful. The Zemindar now seeks to have rent 
assessed on those lands and to recover arrears with cesses and inte- 
rest, It has not been argued before us that the putnidars are entitled 
to retain possession of those lands, upon payment to the plaintiff 
ofthe exact amount assessed by the Collector under the Village 
Chowkidari Act It is indeed, conceded that the plaintiff as 
Zemindar is entittled to receive an additional amount. The ques- 
tion in controversy is as іо the principle on which the additional 
amount should be determined. The Court of first instance held 
that the plaintiff was entitled to recover from the defendants rent 
calculated according to the following method: first, determine the 
annual value of the land eas calculated by the collector under the 
Village Chowkidari Асі; then, deduct therefrom one-half; the balance 
represents the amount payable by the 2етіпдагіпіо' ће Chowkidari 
fund; the defendants should pay to the Zemindar one-half of this 
balance. This amount was calcu'ated at Rs. 23-8 annually On 
appeal, the District Judge has held that the plaintiff is entitled 
to have rent assessed on the basis of actual profits of these lands; he 
has found that the annual income is Rs. 190, and has on this ground 
determined Rs. 71-885. as the amount annually payable by the 
defendants. We are of opinion that the view taken by the District 
Judge cannot be supported? 

Section т of the Village Chowkidari Act provides that the order 
of transfer shall operate to transfer to. the Zemindar. the land there- 
in mentioned, subject to the amount therein mentioned and subject 
to all contracts thertofore made in’ respect of, under, or by virtue 
of which any person other than the Zemindar may have any right 
to any land, portion of his estate or tenure, in the place in which 
such land may be situate. Schedule C furnishes the form of the 
order of transfer and shows that the effect of the transfer isto vest 
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the property in the Zemindar, subject to the payment of the annual 
assessment to Ше Chowkidari fund and also subject to all 
contracts binding bim in respect of any lands, portions ofthe said 
zemindari situated within the said village. The effect of the transfer 
isthusto make the Zemindar hold the property, subject to the 
rights previously created by him in favour of sub-ordinate holders, 
What then is the principle on which the assessment is based, so far as 
the Zemindar is concerned. Section 49 provides tHat all lands trans- 
ferred under section 48 shall be subject to assessment which shall be 
fixed at one-half ofthe annual value of such land according to the 
average rates of letting land similar in quality in the neighbour- 
hood of such land, and such assessment shall ba made by the 
purchayat of the Village. Section 5o then provides that such assess- 
ment when made by the gunchayat shall be submitted to the 
Collector of the district and he or any other officer exercising the 
powers of a Collector may approve, or revise and approve the 
same, provided that it shall be lawful for the Zemindar to contest 
the assessment before it is so approved, and after such approval the 
Collector of the district shall, by an order under his hand in the form 
in Schedule C, transfer to such Zemindar such land subject to the 
assessment so approved. Consequently the assessment is made on 
the basis of the annual value calculated according to the average 
rates of letting land similar in quality in the neighbourhood, and, 
the Zemindar is allowed an opportunity [o contest the propriety of 
such assessment. In these circumstances, we are of opinion that 
while the annual value is taken as the measure which determines 
the assessment payable by the Zemindar to the Government, an 
entirely different basis should: not be adopted to determine the 
amount payable by the putnidar to the Zemindar. This is subject 
to the reservation that the rights of the Zemindar and putnidar 
must be governed by the terms of the special contract between them. 
But in the absence of such special terms,.the same basis of calcula- 
tion should be adopted, as between the State and the Zemindar 
on the one hand and the Zemindar and the, putnidar on the other 


"hand. The view we take is supported by the decisions in Hureck 


Chand Babu v. Charu Chandra Sinha (1). The principle strictly 
applicable to cases of this character was laid down in the case of 
Hari Narain Mosumdar v. Mukund Lal Mandal (2), which was fol- 
lowed in Rajendra v. Hira Lal (3) and Gopendra v. Zara Prasana (4) ; 

(1) (1910) 13 C. L. J. 102; 15 C, W, N. 5. 

(2) (1900) 4 С. W. М. 814. (3) (1910) 14 С, W.N. 995. 

(4) (1910) 14 C. W, N, 10493 L L, R. 37 Cal. 598. 
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that principle is that the rights of the parties as betwéen themselves Civi, 
must be regulated by the conditions under which the putni was created: 1917. 
Kazi Nawaz v. Surendra (т). Where, however, definite information imos 


. н ў . 8 Radha Charan 
. is not available аз to the exact mode in which the putni rent was 


р. 
originally settled, the principle we have explained may partly regu. Ranjit Singh. 
late the rights and obligations of the Zemindar and the putnidar. Mookerjee, J. 
The result is that this appeal is allowed, the decree of the lower TUS dius a 
appellate Court set aside and that of the Court of first instance 
restored. This order will carry cost both here and in the Court of 
appeal below. 


А. T. M. : . Appeal allowed. 
(1) (1906) 5 CoL. J. 3331 L. В. 34 Calc. 109. 


Belen Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Beacheroft. 


GIRIS CHANDRA BIT AND OTHERS Cre. 


i v. | | v 
BEPIN BEHARY KHAN AND OTHERS FANE 


Luconsistent position — Detrimental. / 


Parties litigants cannot be allowed to take up inconsistent positions in Court 
to the detriment of their opponents. , 


Appeal by the “Plaintiffs. 

Suit for recovery of possession of land on declaration of title. 
The material facts and arguments appear from the judgment. 
Babu Karunamoy Bose for the Appellants. 


Babus Dwarkanath Chuckerbutty and Bijoy Kumar Bhattacharjee 
` for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs in a suitfor 49420, 6. 
recovery of possession of land on declaration of title. The disputed m 
land is claimed by ehe plaintiffs as situated within their village 
Bhuluk Khulla and by the Khan defendants as comprised within 


* Appeal from Appellate Decree No 1924 of 1915, against the decision of ‘ | 
Y 
C. Twidell Esq , District Judge, of Bankura, dated the roth May, 1915, revers-~ 
ing that of Babu Mohar Lat De, Munsiff of Bishnupur, dated the 7th April, 1914. 
P 0" И 
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their village Sriramanipur. The Courts below have found that the title 
of the plaintiffs has been established, and the only question in con- 
troversy is whether the plaintiffs are entitled toa decree for recovery 
of possession. 

There are two sets of defendants the Khans and the Sheiks 
There was a previous suit between the plaintiffs and the Khans, 
which was instituted on the 13th September, 1906, and terminated 
on the 29th April, 1912. The plaintiffs in that suit claimed posses- 
sion of the land now in dispute. The suit was dismissed by the 
Court of first instance, but, on appeal, was decreed by the Subordi- 
nate Judge. Оп second appeal to this Court, Mr. Justice Coxe 
remanded the case to the Subordinate Judge for trial eof two issues. 
The defendants at the time urged before Mr. Justice Coxe that even 
if the title of the plaintiffs was established and was found not to 
have been extinguished by limitation, they were not entitled to 
actual possession, inasmuch as a lease granted by them to the Sheiks 
was still in force. Mr. Justice Coxe gave effect to this contention 
and ruled upon the authority of the decision in Gulzar Singh v. 
Kalyan Chand (1), that the plaintiffs could obtain, not actual posses- 
sion but only declaration of their title. Whon the case went back 
to the Subordinate Judge, the plaintiffs offered to give evidence 
to show that the Sheiks had relinquished their tenancy and that 
they themselves were consequently entitled to recover actual posses- 
sion on establishment of their title. The, Subordinate Judge held 
that the judgment of the High Court on the point was conclusive 
and that it was not competent to him to hold that the lease in 
favour of the Sheiks had terminated before the institution of the 


suit. On the merits, he found that the disputed land was within - 


the village whereof the plaintiffs were the admitted proprietors, 
As regards possession, he found that the plaintiffs were in occupa- 
tion upto 1891, that in 1892 they let out the land to one Harbansa, 
and that the tenant had possession till he was dispossessed by the 
Khans in 1898. Subsequently, in xgor, the plaintiffs purchased 
the holding of Harbansa at a sale in execution of a decree for arrears 
of rent. The Subordinate Judge- finally held that the plaintiffs 
became entitled to recover possession, only when they purchased 
the holding in 1901. But as the lease granted to the Sheiks in 1892 
had not yet terminated, the plaintiffs were пор entitled to recover 
actual possession. The result was that оп the 29th April, 1912, a 
declaratory decree was made in favour of the plaintiffs. On the 
sth April, ror, the plaintiffs instituted this suit against the Khans 


(1) (1893) I. L. R. 15 All- 399. 
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and the Sheiks for recovery of possession. The Court of first instance 
decreed the suit against both. The Sheiks did not appeal ; but on 
the appeal of the Khans the District Judge has dismissed the suit 
as against both sets of defendants. Не has held in substance that 
there is no new Cause of action for this suit and that the plaintiffs 
cannot now sue for a relief which they could and should have ob- 
tained in the previous litigation. In our opinion, this position can- 
not possibly be supported. | | 
The Khans now contend that the lease granted by the plaintiffs 
to the Sheiks had terminated prior to the commencement of the 
previous suit, This is inconsistent with the allegation which ' the 
Khans made in fhe previous litigation. It is an elementary rule, 
based on the most obvious grounds of justice, equity and good 
conscience that parties litigants cannot be allowed to take up incon- 
sistent positions in Court to the detriment of their opponents. The 
plaintiffs and Ње Khans are both equally bound by the decision 
of Mr. Justice Coxe that the lease in favour of the Sheiks was in 
force at the time of the institution of the previous suit, and presented 
an effective bar to the recovery of actual possession by the plaintifis. 
The plaintiffs are now entitled to succeed on proof that on the date of 
the institution of this suit, there was not in existence, a sub-tenancy 
created by them which could bar a decree for recovery of possession 
in their favóur. It would be manifestly unjust, if the defendants 
were allowed to defeat the present claim on proof that contrary to 
their previous allegation, a decree for recovery of possession might 
and should have been made in favour of the plaintiffs in the prior 
suit. In this view, the decree of the District Judge cannot be 
supported. | 
But it has been very inconsistently argued that the plaintiffs can- 
not succeed jn this litigation unless they prove affirmatively that the 
lease granted by them in favour of the Sheiks in 1902 had terminated 
before the sth April, 1913. There is abundant evidence to show 
that the Sheiks gave up their tenancy in 1905. The suit is thus 
in time, whether the time is taken to run against the plaintiffs from 
the date of the decree in the previous litigation or from the date of 
the accrual of the cause of action as determined in the previous 
litigation, namely, May, 19or. 
The result is that this appeal is allowed, the. decree of the 
District Judge set aside: and that of the Court of first instance 
restored. This order will carry costs both here and in the Court of 


appeal below. + | 
A. T. М. Appeal allowed, 
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Before Sir Asutosh Mookerjee, Knight Judge, and Mr, Justice 
Beacheroft. 
NASIRUDDIN MIDDA 
v. • 


BIPRA DAS AND OTHERS. 
Contract ef sale—Suit, nature of —Conveyance—Swuit for specific performance. 


t 


The plaintiff sued for recovery of possession of land on declaration of title by ^ 
purchase or for specific performance of a contract of sale. The case for the 
plaintiff was that the disputed property belonged to the first four defendants, 
that he obtained a.conveyance from them and that his vendors had not only 
failed to register the document and to place him in possession but hed transferred 
the property to the fifth defendant : ° 


Held, that аз regards the claim to enforce registration of the document executed 
in his favour by his vendor, he was bound to follow strictly the procedure pres- 
cribed by the Registration Act before he could institute a suit under section 77 
to compel registration, - ~ 


That the execution of the conveyance, not followed by registration, could not 
be regarded аз fulfilment'of the contract. The plaintiff was therefore entitled to 
proceed against his vendors to compel them to fulfil the contract. 


That it was necessary for the plaintif to join the fifth defendant as a party 
to the suit for specific performance. 


Suit for recovery of possession. 
The material facts and arguments appear. from the judgment. 


Babu Pannalal Banerjee (for Babu Manmatha Nath Mukerjee) 
for the Appellant. т ` 


Babu Jyotis Chandra Hasra for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiff in a suit 
instituted by him on the 2rst December, 1912, for recovery of pos- 
session of land on declaration of title by purchase or on specific per 
formance of a contract of sale. "The case for the plaintiff is that the 
disputed property belonged to the first four defendants, that he 
obtained а conveyance from them on the 3oth November 1912, and 
that his vendors had not only failed to register the document and to 
place him in possession but had transferred the property to the fifth 
defendant. This latter conveyance bears date the 29th November 

* Appeal from Appellate Decree No. 1087 of 1915, against the decision of 
Babu Bhupal Chandra Gangooly, Subordinate Judge of Midnapore, dated the 9th 
March, 1015, reversing that of Babu Satis Chandra Sen, Munsiff of Tamluk, 
dated the 15th December, 1913. 

n a 


Vor, XXVII] HícH: COURT. 


1912, but the plaintiffasserts that the document is collusive and has 
in fact been antedated. The Court of firstinstance found on the merits 
іп favour of the plaintiff and decreed the suit. The Court held that 
the sale to the fifth defendant was collusive and without consideration 
and that although it purported to be anterior to the agreement where- 
on the plaintiff relied, the transaction took place really after the 
institution of this suit. Upon appeal the Subordinate Judge has 
reversed the decision of the trial Court and has dismissed the suit on 
the ground that the plaintiff was not competent to seck registration 
‘of the conveyance executed in his favour as he had not followed the 
provisions of the Indian. Registration Act to compel registration of 


the document. *In support of this view, the Subordinate Judge has | 


relied upon the decisions in Edun v. Mahomed (т); Lakhimoni v. 
Akroomoni (2); and Ruhumutoolah v. Shuriutoolah (3). In our 


opinion, the decree of the Subordinate Judge cannot possibly be 
upheld. 


The plaintiff framed his suit in the alternative. As regards the 
claim to enforce registration of the document executed in his favour 


by his vendors, he was no doubt bound to follow strictly the pro- . 


cedure prescribed by the Indian Registration Act before he could 
institute a suit under section 77 to compel registration. Butas 
regards the alternative ċlaim to enforce specific performance of the 
„agreement to sell, there was really no answer to the suit, Although 


“the vendors had executed"the document, they could not be deemed ' 


to have completely performed their part of the agreement. The 
agreement in essence was not merely to execute a conveyance which 
until registered, would be inoperative in law, but to transfer the 
full title from themselves to the plaintiff as purchaser. Such title 
could be transferred, only by means of a registered instrument; 
consequently, the execution of the conveyance, not followed by 
registration, could not be regarded as fulfilment of the contract. 


The true position then is that the agreement to transfer remained.un- . 


performed and the plaintiff was entitled to proceed against his 
vendors to compel them to fulfil their contract. This is not oppos- 
ed to the decision in AuAumuloolah v. Shuriutoolah (3), as the 
‘plaintiff does not seek to found his title on the unregistered convey- 
ance .which is inoperative inlaw. It was necessary for the plaintiff 
to join the fifth defendant as a party to the suit properly framed 
for specific performance, That defendant claimed title under a 
(x) (1882) I. L. R. 9 Calc. 150. | 


(а) (1883) I. L. К. 9 Calc, 851. 
(3) (1863) 10 W. К. 51 F, B.; 1B. L, R, 58 Е. B, 
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conveyance ostensibly anterior in date to the agreement whicb is 
the foundation of the alleged title of the plaintiff. If the convey- 
ance was in reality anterior to the agreement, the plaintiff has 

clearly no enforceable claim against that defendanp' But if, on 

the other hand, the conveyance in favour of the fifth defendant has 

been antedated, the plaintiff can enforce his claim not merely against 

his vendors but also against that defendant, provided it is 

established that the latter has taken with notice of the agreement 

with the plaintiff. This relief could not have been obtained in a 
suit framed and instituted in accordance with section 77 ofthe 
Indian Registration Act, we cannot thus hold that the only remedy 

of the plaintiff was a suit of that description, because the conse- 

quence would be that the plaintiff, if successful in such a litigation 

would be driven to institute a second suit against the fifth defendant 

for establishment of his title and for recovery of possession. To 
avoid multiplicity of litigation, it was open to the plaintiff to frame 
his suit as he has done and to seek relief as well against his vendors. 
as against their alleged transferee. 

: The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside and the case remittted to him in' order that 
he may rebear the appeal on thé’ merits. The question for investi- 
gation will be, whether the plaintiff has an eriforceable claim against 
the fifth defendant on the basis of the agreement of sale alleged to 
have been made with him on the goth November, г912. In this’ 
connection, the question raised in the fourth issue will fequire con- 
sideration. The appellant is entitled to his costs both here and 
in the lower appellate Court. 

A. Т, М, - Appeal allowed: Case remanded, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Cuming, 
CHANDRA KANTA BHATTACHARJEE AND OTHERS 


ГА 


v. 
LAKHAN CHANDRA CHAKRABARTI AND OTHERS.* ' 
А " 
Review—‘Strict proof'—Ctvil Procedure Code (Act V of 1009), О. 47, Reg > 
Proviso cl. (5)— Limitation —Sufficient Cause for extension. 3 
* Appeal from Order No. 222 of 1914, against an order of Babu Debendra 
Nath Pal, Subordinate Judge of Jessore, dated the 23rd March, 1914. 
: А б à 
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“бийс proof in clause (4) of the proviso to rule 4, order 47 of the Code of 
Civil Procedure, means proof according to the formalities of law, and does not 
refer to sufficiency of proof in securing a particular conviction: 4Aid Khondhar 
у, Mahendra (т) referred to. 

A judgment was pronounced on the 23rd May, 1913; but the decree was not 
signed till the aofh May, 1913. An application for review оп the ground of dis- 
covery of new evidence was made on the 18th December, 1913. The new evi- 
dence was not available to the petitioner for review till the 9th December, 1913: 

Heid, that there was sufficient cause for not making the application for review 
before the expiry of the period of limitation prescribed therefor. 

Appeal by the plaintiffs, 

Application for review of judgment on the ground of discovery 
of new evidence. 

The material facts are stated in the judgment. i 

Babu Brojo Lal Chuckerbutty for the Appellants. 4 

Babus Sarat Chunder Roy Chowdhury, Satya Charan Sinka and 
Punchanon Ghose (for Babu Haraprasad Chatterjee) for the Res- 
pondents. 

The judgment of the Court was delivered by 


Mookerjee, J.—This appeal, preferred under order 47, rule 7 (1) 
of the Code of Civil Procedure of 1908, against an order granting 
an application for review of judgment on the ground of discovery 
of new evidence, is based on the reasons mentioned in clauses (д) 
and (д), namely, jirs/, that the application was in contravention of 
clause (4) of the proviso to rule 4; and, secondly, that the applica- 


tion, was made after the expiration of the period of limitation. 


prescribed therefor, and without sufficient cause. In our opinion, 
there is no force in either of these contentions. 

Clause (2) of the proviso to rule 4 requires that no application 
for review on the ground of discovery of new matter or evidence 
which the applicant alleges was not within his knowledge or could 
not be adduced by him when the decree or order was passed or 
made, shall be granted, without strict proof of such allegation. 
The appellants contend that the requirement of “strict proof,” just 
mentioned, has not been fulfilled; théir argument іп substance is 
that the evidence does not conclusively prove that the new evidence 
on the discovery whereof the respondents based their application 
for review, was not within their knowledge and could not have been 
adduced by them when the judgment under review was passed. 
This contention, is in our opinion, based upon a misapprehension 
of the true meaning of the expression “strict proof” in clause (4) 
of the proviso to rule 4. The decision in АА Khondkar v. 

(1) (1915) I, L. R 42 Calc. 839. 
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Mahendra Lal De (т) shows that ‘strict proof? means proof accord- 


ing to tbe formalities of law, and does not refer to sufficiency of - 


proof in securing a particular conviction. As Jenkins, C. J. observed, 
‘proof means either conyiction of the judicial mind oma certain 
fact or the means which may help towards arriving at that conviction, 
the word ‘strict’ in connection with the term ‘proof’ points out to 
the second of these two meanings. Consequently ‘ strict proof , 
means anything which may serve directly or indireetly to convince 
a Court and has been brought before the Court in‘ legal form. and 
in compliance with the requirements of the law of évidence ; it is 
formality that is pregcribed’and not the result that is described. 
In the case before us, the respondents, in support of their applica- 
tion for review, brought forward witnesses to depose’ ‘what they did 
not and could not have become aware of the existence of the new 
evidence till the 9th December, 1913. No attempt was made by 


the appellants to challenge the truth of this allegation by cross- 


examination, and it is not for us to indicate the class of questions 


which might have been appropriately put.to the witnesses to test ` 


their veracity. The decision sought to be reviewed was pronounced ' 


on the 23rd Мау, 1913. According to е" respondents the new. 
evidence, which forms the basis of the application for review, did 
not come to their knowledge till the gth December, 1913, and the 
application for review was actually lodged in Court on the 18th 
December, t913. In these circumstances, it is plain that there was 


„strict proof of the allegation that the new evidence was not within 


the knowledge of the petitioners and could not have been adduced 


by them when the decree was passed: The first objection conse- - 


quently fails. ; 
"The second objection taken is that the application was made after 


the expiration of thé period of limitation prescribed therefor and . 


without sufficient cause. The judgment was pronounced on the 


a3rd May, 1913; but the decree was not signed till the 3oth May, | 


1913. The application for review should have been made within go 
days from that date; that is, on or before the a8th-August, 1913. 
But the new evidence was not available till the oth December, 1913 
Consequently, there was, sufficient cause for not making the applica- 
tion for review before the expiry of the period of limitation prescribed 
therefor. The second ground cannot accordingly be sustained. 
The result is that the appeal fails and is dismissed with 20881 


. We assess the hearing-fee at one gold mohur. 


A. T- M. Appeal Жуй. 
(x) (1915) I L. R. 42 Cale, 830 
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PRIVY COUNCIL.  ' 


PRESENT: Lord Buckmaster, Mr. Ameer Ali, and Sir Walter 
- Phillimore, Bart. . 


. á 
DEBENDRA NATH DAS: 
. v. 
BIBUDHENDRA MANSINGH BHRAMARBAR ROY. 


[On APPEAL FROM THE Hica Court or JUDICATURE AT FORT 
WILLIAM IN BENGAL. ] 


Land Tenure in Bengal—Tenure-holder or raiyat—Area exceeding roo standard ` 


bighas— Presumption that the tenant is a tennre-holder—Purpose for which 
the lease ts granted—Cultivation by sub. kessee— Bengal Tenancy Act (VIII 
of 1885) See. 5. Sub-secs. (1), Ut) and (5). я 


Defendant was assignee of a reclamation lease of over тоо standard bighas 
of land granted by plaintiff's predecessor for cultivation, without any restrictions 
as to the agency to be employed in such’ cultivation. 


Held, that, under the circumstances, of the case, the presumption arising 
under sub section (5) of section 5 ofthe Bengal Tenancy Act that the tenant 
was a tenure-holder and not a ralyat, since the area exceeded roo standard bighas 
was not rebutted by referring under sub-section (4). of the same section to the 
purpose for which the right of tenancy was originally acquired, 

Bibhudendra Mansingk Bhramarbar Rai v. Debendra Nath Das (1) affirmed. 


Appeal from a decree*of the Calcutta High Court (1) (Jenkins C. 
J. and Mookerjee, J.) dated July r 1th, 1913, reversing a decree of 
Richardson, J., dated the 16th July, тота. 


' The sole question involved was whether the  defendant-appellant 
was a “tenure-holder” or a “ raiyat” within the meaning of the 
Bengal Tenancy Act (VIII of 1885). Richardson, J. held that he 
was a raiyat: The appellate Bench of the High Court held that he 
was а tenure-holder: See Bidhudendra Mansingh Bhramarbar Rai 
v. Debendra Nath Das (1) ` 


Hence this Appeal. ` 
The facts are sufficiently stated in their Lordships’ judgment. 


De Gruyther, K. C. and Sir W. Garth for the- Appellant :— 
The purpose for which the land was originally granted is the 
most important of all tests in determining whether a person is a 
raiyat, or а tenure-holder under Act VIII of 1885: Durga Prosunno 
Ghose v. Kali Das Dutt (a). 


(1) (1913) 20 C. L. J. 140. (2) (1881) 9 С. І, R, 449. 
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` That case was before Act VIII of 1885, but it was, followed in 
Laidley v. Gour Gobind Sarkar (1). 


The primary purpose here was cultivation by hired labour. It 
is unlikely the tenant meant to become a tenure-hajder, because if 
he were that any person he put in would be raiyat and would have 
the occupancy rights of a raiyat. 

The presumption under section s, sub-section 5 that a tenant of 
over roo standard bighas is a tenure-holder prevailed in Gokul 
Mandar у Pudmanund Singh (2), only because there was no evi- 
dence in that case that the purpose was to acquire raiyati holding. 

This suit purports to be brought under section 106 of the Act. 


` The record-of-rights was prepared under sections* тот, то2 and 


тоз and it was decided after due notice to the’ respondent that 
the appellant was a settled raiyat at a fixed rent. In the draft record, 
the appellant was shown as a tenure-holder but he lodged an objec- 
tion which was decided in his favour. This suit has been brought 
only after final publication of the record. It was then no longer 
maintainable : Section тоб опіу provides for disputes arising before 
final publication. d 

[Their Lordships infimated that the present contention not being 
raised by appellan's case in the Courts below was not now 
open]. : ‚ 

Sir Erle Richards, К. C, and O’Gorgan-for the respondents 
were not called upon. | , 


Their Lordships’ judgment was delivered by 


Mr. Ameer All:—The sole question involved in this appeal is 
whether the defendant-appellant isa “tenure-holder” or raiyat as 
defined in the Bengal Tenancy Act (VIII of 1885). 

The defendant holds over 250 acres of land in the village of 
Goyalbank, forming part ofthe plaintifs zemindari in the district 
of Cuttack, under a lease granted by the predecessor of the 
plaintiff in rgor to one Gokulananda Chowdhury. In 1907 
Gokulananda assigned the lease to the defendant. 

The land covered by the lease became about the same time the 
subject of "record-of-rights" proceedings instituted by Government 
under chapter X of the Act. 

These proceedings are taken by the revenue authorities before 
special officers for the ascertainment and record of all rights con- 
neeted with the land within the ambit of the enquiry. At the 

(т) (1885) I, L. К. rt Calc. gor. 
(2) (1902) L. К. 291, A. 196; I, L. К, 29 Calc, 707. 
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initial stage of the proceedings the defendant was 'entered asa 
* tenure-holder,” but subsequently on his objection the Assistant 


Settlement Officer recorded him as “а settled raiyat ata fixed ` 


rent.” 

The preserft suit has been brought under the provisions of 
section тоб on behalf of the zemindar for rectification of the entry 
by recording the defendant as a “tenure-holder.” The suit was 
first heard by the Settlement Officer, who upheld the plaintiffs con- 
tention as to the status of the defendant, and his decision was 
confirmed on appeal by the Special Judge of Cuttack. The defend- 
ant then preferred a second appeal to the High Court of Calcutta, 
which came for hearing before Richardson, J. Тһе defendant 
renewed before that learned Judge his contention that under the 
terms of his lease he was entitled to be classed as a жогуай, Richard- 
son, J., accepted his contention and reversed the order of the Special 
Judge, the effect of which was that the entry in the record-of-rights 
remained as made by the Assitant Settlement Officer. 

An appeal was thereupon preferred by the respondent under sec- 
tion 15 of the Letters Patent, which came on for hearing before 
two Judges of the High Court, Jenkins, C.J., and Mookerjee, J, 
who, differing from Richardson, J., held, in concurrence with the 
Settlement Officer and the Special Judge, that the defendant was 
a tenure-holder (т). They accordingly reversed the order of that 
learned_Judge, and restored the decree of the lower Courts for the 
rectification of the entry in the record of rights. 

The present appeal to His Majesty in Council, which formsethe 
sixth stage of this litigation, is an indication, not merely. of the 
persistency of the defendant, but also of the valuable rights that are 
attached to his claim, for, if he be a tenure-holder, persons holding 
under him would have the status of rafyats and would be entitled 
to acquire, after a certain eflux of time theright of occupancy 
under the Act, Whereas, if he be a »miya; those persons wou'd 
only be under-raiyats, without the privileges or security afforded by 
the Act to ratyats. i 

For the purposes of the Tenancy Act, tenants are classed under 
three heads, viz, tenure-holders, raiya£s, and under-raiyais, that is 
to say, tenants holding, whether mediately or immediately, under 
raiyais. Ratyats, again are divided into three sub-classes, £.e., (a) 
raiya’s holding at fixed rates, (д) occupancy ratyats, and (0) non- 
occupancy ruíyafs. The defendant has been entered as а settled 
raiyat at a fixed rent, evidently on the ground that under the lease 

(1) (1913) 20 C. L. J. 140. ] 
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the rent payable by him is permanently fixed. But it is to be 
observed that fixity of rent is no criterion for the determination of 
the point at issue, for a tenure may be held at a fixed rent equally 
with a raiyati holding. The question must, therefore, be decided , 
on other considerations. 

Sub-section (1) of section 5 defines a tenure-holder to mean :— 

“Primarily a person who had acquired fro п a proprietor or from 
another tenure-holder a right to hold land for the purpose of collect- 
ing rents or bringing it under cultivation by establishing tenants on 
it, and includes also the successors in interest of persons who have 
acquired such a right." 

And a züiíya! is defined to mean :— e 

“Primarily a person who has acquired a right to hold land for 
the purpose of cultivating it by himself, or by members of his family, 
or by hired servants, or with the aid of partners, and includes also 
the successors in interest of persons who-have acquired such a right." 

Sub-section (4) provides certain rules for determining whether a 
tenant is a "tehure-holder" or “raiyat” Clause (2) is important: 
it says, “ The Court shall have regard to the purpose for which 
the right of tenancy was originally acquired.” Sub-section (5) is 
equally important. It provides that where the area held by a tenant 
exceeds тоо standard dighas (a little over 33 acres) “ the tenant shall 
be presumed to be a tenure-holder until the contrary is proved.” 
In determining the status, therefore, of a tenant, viz, whether he is 
a tenure-holder or a raiyat, two elements have to be borne in mind, 
Ну, the purpose for which the land was acquired, and, secondly, 
the extent of the tenure or holding. A close examination of the 
definition-clauses makes it quite obvious that both these elements 
are closely inter-related. The law assumes the ruafyat to be the 
actual cultivator of the soil, either by his own labour or the labour 
of members of his family or by hired labourers, and it assumes also 
that ordinarily a larger area than тоо Jigkas would make cultiva- 
tion by the personal agency of the tenant improbable. The pre- 
sumption provided in sub-section (5) of section 5 is founded on that 
hypothesis. 

In the present case, the land held by the defendant amounts to 
more than 250 acres; the statutory presumption certainly applies 
to him, He seeks to rebut it by referring to the purpose for which 
the lease was granted. The terms of the document have been care- 
fully examined by the Settlement Officer, the Special Judge, and 
the High Court. Their Lordships will, therefore, confine their re- 
marks to its general features. It is an ordinary reclamation lease ; 


x 
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it leases the land permanently to the lessee at a fixed rent to culti- P. C. 
vate the same, after making it fit for cultivation at his own expense 1918, 
and by his own efforts; In other words, he is to reclaim the land Dodd 
at his owri expense and bring it under cultivation. "The sixth clause р. 

. Bibudhendrs. 


makes this quite clear. It says :— irn 
“You shall, by reserving water and raising bandhs [on the land Mr Ameer Ali: 

leased,] make it fit for cultivation according to your will, and shall 

hold the same by cultivating it or having it cultivated, and you shall 

be competent to make such other arrangement or adopt such other 


convenient steps as you consider necessary for cultivating the same." 


The employment of the agency for the cultivation is left entirely 
to the option Of the lessee ; the land was leased for cultivation, that 
is, for agricultural purposes, but the agency to be employed is іо be 
determined by the lessee; he has the power to establish raz} ats 
or under-lease ito others or cultivate it himself, if he can. It 
cannot be said that the purpose is, primarily or otherwise, that the 
demised land should be cultivated by his personal agency. At the - 
best, the lease may be said to be equivocal. In their Lordships' 
opinion, the High Court and the lower Courts were perfectly right 
to look to the attendant circumstances to judge of the purpose for 
which the lease was acquired and to determine the status of the 
defendant. Apart from the facts appearing in the lease to which 
the learned Judges of the High Court have referred as indicating М 
that the land was being taken for purposes other than that of per- : 
sonal and direct cultivation as a raiya/, there is the outstandi' g 
circumstance that the land was leased to a man of means who 

‚ appears to be a resident of another place for the purpose of reclama- 
tion and rendering fit for cultivation, the agency to be employed for 
carrying on the cultivation being left to his discretion. 

Their Lordships think that the presumption under section 1038, 2 
on which the defendant relies, that an entry in a record-ofrights 
finally published “shall be presumed to be correct until it is proved i 
by evidence to be incorrect,” is fully rebutted by the circumstances 
to which the Courts in India have referred in arriving gt the con- 

^ clusion that the defendant was а tenure-holder and not а raiyat. 

Their Lordships are of opinion that this appeal should be dis- 
missed with costs and that they will humbly advise His Majesty 
accordingly. І 

E. Dalgado :—Solicitor for the Appellant. 

The Solicitor, India Office Solicitor for the Respondent. 


J. M. P, “Appeal dismissed, 
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- Present: Viscount Haldane, Sir John Edge, Mr. Ameer Ali and 
. Str Walter Phillimore, Bart. 


P. c ` 
Па, RAI GANGA PERSHAD SINGH BAHADUR AND OTHERS 
Feb eod 1. © © 
tóruary, г. 7 ; - 
— ISHRI PERSHAD SINGH. AND OTHERS. 


а [On APPEA FROM тнв Hion COURT OF JUDICAT RE AT FORT 

WILLIAM IN BxNGAL.]- 

Mortgage-—Mortgage | deed —Attestation—Purdaoashin Executant—Direct epi- 
dence of execution required— Transfer of Property Act (I р of 1882), section 59 
(o—Prioy Conncil—Practice— Remand, | 
The requirement as to attestation contained in section $9 of the Transfer of 
№ у Property Act (IV of 1882), is not complied with unless the attesting wit- 
nesses are able to swear both to the act ofexecution and the identity of the 
-person performing the Act. ` d 
Where, therefore, the only evidence was that the attestidg witnesses were 
on one side of à purdah and the executant of the deed, a purdamashin lady, on 
the cther; that her son took the deed behind the purdah, returned with it bear. 
ing a signature purporting to be hers, and aid it had been signed by his 
mother, and that the witnesses thereupon attcsted ; : 
Held, thatzthe term of the section had not been complied with and that the 
mortgage was void. e 
Stamm Patter v. Abdul Kadir Raouthan (1) followed. 
T. Padarath v, Kass Nain Upadkia (2), distinguished‘ | 
Their! Lordships refused to take the unusual сршве of remanding for fresh 
evidence the appeal which had been argued aud which ought grima facie to be 
decided upon tle materials which were before the Courts below. 

: ' Appeal from decree of the Calcutta High Court (Stephen and 
D. Chatterjee JJ.) dated August rath, 1909, reversing a decree of 
the additional Subordinate Judge of Darbhanga, dated May 31st, 
1907. | 

The plaintiffs-respondents sued to recover Rs. 12,875 due оп 
a registered mortgage bond, dated 1893, executed by Mussammat 

Sharbat Koer, as certificated guardian of Balmukund Das, The 

latter.who had since come of age, confessed judgment, but the suit 

was opposed by the present appellants, who had purchased the 

' ' mortgaged preperties in „execution of a money decree, and who con- 
tended infer alia that the suit was time barred. А 

5 The Subordinate Judge found this issue in respondent's favour 

and dismissed the suit. His finding was based on the ground that 

the suit was brought more than 6 years after due date and the ‘bond 


(1) (1912) L. К. 39 L.A, 218 j I. L. К, 35 Mad. 607 1 16 C, L. J. 596. 
(а) (1915) L. В, 421. A, 1635 L L. К. 37 All, 474 3 22 C. L. J. 165. 
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was fiot valid as creating a mortgage charge. The material part of 
his judgment was as follows :— 

“The bond in suit is dated 23rd August, 1893, and the time of 
repayment of the debt was stipulated to be within 6- months from 
the date of the bond. The time of 6 months so fixed ended on 
the 23rd February, 1894, and from this date the period of limitation 
must have begun to run. To enforce the mortgage-charge created 
under the bond the limitation: was r2 years from the due date, and 


to obtain a personal decree for a money-debt under the bond the ` 


limitation was 6 years from that date, and there can be no dispute 
about these propositions of law. The suiton the bond was insti- 
tuted on the 24rd February, 1906, that is to say, after a lapse of 
6 years from the due date and within тг years from it. Itis evi- 
dently clear, therefore, thatifthe bond was not valid as creating 
a mortgage-charge, the entire suit of the plaintiffs would fail as 
being barred by limitation. The question, therefore, arises whether 
the bond in suit can operate as a mortgage-bond. 

“The defendant No. 4 contends under section 39 of the Transfer 
of Property Act, that the execution of the bond not having been 
duly attested as required by that seclion it cannot operate as а 


mortgage-bond. The executant of the bond was Sharbat Koer, the - 


certificated gurdian-mother of the defendant No. x. Section 59 of 
the Transfer of Property Act provides that a mortgage can be 
effected only by a registered instrument signed by the mortgagor 
and attested by at least two witnesses, Attestation means the attest- 
` ation by witnesses of the execution of the bond: Abdu?! Karim 
v. Salitiun (1). The execution of a document means and in- 
cludes the signing and sealing and delivery of it. The question 
is, therefore, whether the bond in suit was attested as required 
by section 59 of the Transfer of Property Act, as failing which 
the mortgage purporting to have been created by it could not be 
effected. The ruling, Zafe/uddi v. Mohar Ali (2), lays down 
“that in order that a mortgage-deed may be validly attested under sec- 
tion 59 of the. Transfer of Property Act, it must be attested by two 
witnesses each of whom has seen the deed executed.” The plaintiffs 
have examined in this suit two attesting witnesges of the bond. 
These witnesses are Ajodhya Pershad and Jharkhandi Pershad, but 
both of them say in plain terms that they did not see Sharbat Koer 
sign the bond. Jharkhandi further says that none of the attesting 
witnesses of the bond saw Sharbat Koer sign the bond. The 
witness Ajodhya says that he did not see her (Sharbat Koer) sign 
(1) (1899) 1. L. R, 27 Cale, 190. (2) (1898) a С. W, N, cccxix, 
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Р, С, the bond. From these statements itis transparently clear that the 
1918, attesting witnesses did not see the bond being executed by Sharbat ^ 


we 


Ganga Pershad Koer, and this being so, no mortgage was, in view of the terms of 
_ section 59 of the Transfer of Property Act, effected by the bond. 
Ishri Pershad. бгр. result is, therefore, that the plaintiffs have" failed to prove 
the execution of the bond as required by section 59 of the Transfer 
, of Property Act; and, consequently, the bond can not Бе taken to 
have effected a mortgage. Now, thatthe bond is not 4 mortgage- 
bond and the plaintiffs are not entitled to sue upon it to enforce 
a mortgage-charge and now that the suit to enforce a money-debt 
- is out of time having been brought after a lapse of 6 years from 

the due date, the whole suit on the bond is barred by limitation". 

On appeal, the High Court (Stephen and Digambar Chatterjee 
JJ.) reversed this decision and decreed the suit. They held that 
there was due attestation of the bond. ‘To hold otherwise,” they 
said "would be to upset what we believe is a frequent practice in 
cases of the execution of deeds by purdanashin ladies, and in many 
cases to make attestation of the signature almost impossible." 

Hence this appeal. . ў 

De Gruyther, K. C., and К. Brown for the Appellants: The 
bond here was not duly attested : no one saw the purdanashin lady 
Sharbat Koer sign, Tohavea valid mortgage in India two wit- 
nesses at least must see the executant sign: Shamu Patter v. Abdul 
Kadir Ravuthan (1)., e 

In the subsequent case of Padarath v. Ram Nain Upadhia (2), 
it was found that the witnesses had seen the actual hand of the 
lady signing and recognised her voice. The facts here are widely 
different (Counsel was stopped). 

Dunne, К C., and A. №. Sen, for the Respóndents : No issue 
on the Precise point was raised. It arose in¢idently on a question 
of limitation: The debt was time-barred unless covered by a mort- 

А ‘gage. There is evidence that the lady executed it and that the 
witnesses were present. Only they were on one side of the purdah 
and she on the other. The case should be remanded on account 
of the change in the authorities, 

The case of Shamu Patter ү. Abdul Kadir Ravuthan (т) only 
lays down that an attesting witness must be present at ‘the execu- 
tion itself, as distinguislied from one who receives an acknowledg- 
ment afterwards, Sigkt'only comes'in from English cases, where 
there are no purdahnashin ladies. 

- (1) (1912) L, R. 39 I. A. 21831. L. R. 35 Май, 607. 

(2) (1915) L, К. 42 L A. 163 1 h L. R. 37 АП, 474. 
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When the appeal was heard by the High Court in rgog there had 
been a case where it was held that it was not necessary for an attest- 
ing witness to see a purdahnashin woman sign. 

Their Lordships’ judgment was delivered by 

Viscounf Haldane :—This appeal arises out of a suit which 
was brought by one Ishri Pershad and others to enforce an instru- 
ment of mortgage, dated in 1893, against the present appellants and 
others. The whole question before their Lordships turns, in the 
first instance, upon the validity of the instrument of mortgage which 
is sought to be enforced It is argued on behalf of the appellants 
that the mortgage was invalid because it was not executed in the 
manner rendered necessary by section 59 of the Transfer of Pro- 
perty Act, 1882. Section 59 enacts that: '' Where ‘the principal 
money (sum) secured is roo rupees or upwards, a mortgage can be 
effected only by a registered instrument signed by the mortgagor, and 
attested by at least two witnesses.” Now the question is: What is 
meant by the word “attested”? In the present case, all.that is 
proved is that the mortgage was executed under circumstances which 
their Lordships will state very shortly. It was granted by a lady 
called Mussummat Sharbat Koer, who was the guardian of her son 
Balmukund Das, and she executed the mortgage on his behalf. She 
was a pardanashin lady, and the account given by the respondents’ 
own witnesses of what happened was this: She was behind the parda 
" when the document was taken to her for signature; none of the 
witnesses saw her sign it; her son came from behind the parda and 
said that it had been signed by her. That was all. The question 
is whether the witnesses who appended their names under these 
circumstances attested the document in accordance with the provi- 
sions of section 59. Now at one time there seems to have been a 
good deal of difference of opinion as to what “attested” meant, It 
will be observed that the words are not " attested and acknowledged," 
as is the case in some statutes, but “attested” only. At the time 
this appeal was decided by the High Court, this Board had not 
decided the case of Shamu Patter v. Abdul Kadir Kaouthan and 
others (т). In that case it was held, settling the law as to the inter- 
pretation of the words to which their Lordships have referred in 
section 59, that the section is not complied with if the witnesses 
have not been present at the execution of the instrument and have 
only attested on the subsequent acknowledgment of the signature. 
After that there was another case brought before this Board, which 
was relied on by the respondents as bringing the point in the present 

(1) (1912) Ly В. 391. A. 218; L L, В. 35 Mad, 607 $ 16 С, Ls J. 596.: 
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Р. С. case, at any rate, much nearer. It was a case of Padarath and others 
1918, , v. Ram Nain Upadhia and others (т). The head note is as follows :— 
Gange Lens 4 * A mortgage deed purported to be executed by two pardanashin 


v. ladies. It appeared from the evidence of two of the attesting wit- 

ТЕМ Pershad, nesses that they saw the hand of each executant when®he signed the 

Viscount Haldane, deed,. and that, although they could not see the faces of the execu- 
тт tants, they heard them speak-and recognised their voices." 

That is a very different case from a case of attesting on mere 
subsequent acknowledgment, It is a case in which the witnesses 
actually saw the hand of each lady, and in which they recognised 
her voice, and it is plain that, in the case of witnesses who were 
acquainted with the individuality of the lady concerned, they might 
very well recognise the hand which guided the pen and the voice 
sufficiently to be able to swear to the identity of the person who was 
performing the act. But that is very different case from the one 
before their Lordships upon the present occasion, where, not only was 
the actual attestation not witnessed by a hand put out from. behind 
the curtain, but the voice was not heard, and what the witnesses went 
on was, in the main, the fact that the son came to them and said: 
“Here is the deed which my mother has executed.” That, in their 
Lordships’ opinion, is not enough to satisfy the terms of the statute. 
The mortgage is therefore void, and the appeal must succeed. 

Tt has been suggested that the appeal should be referred back to 
the Court below, on the view which their Lordships take of the law 
(and it is a view which may be said to have been a somewhat novel 
one at the time of the decision of the High Court in Calcutta, givenin 
1909, three years before the first decision of the Judicial Committee 
to which their Lordships have referred), for the purpose of framing 
an issue to see whether it could be brought within the later decision 
about: pardanashin ladies. But it is obvious that the facts, as proved 
here, fall far short and very remote from what was under considera- 
tion in the case to which reference has been made, and their Lord- 
ships see no justification for taking the unusual course of referring 
back an appeal which has been argued, and which ought prima facie 
to be decided upon the materials which were before the Courts below. 

Their Lordships will therefore humbly advise His Majesty that 
the appeal should be allowed, and that the respondents should pay 
to the appellants their costs here and in the Courts below. 


Т. Г. Wilson & Co :—Solicitors for the Appellants. ° 
Ranken Ford & Chester:—Solicitors for the Respondents. 
J. M, P, Y Appeal allowed, 


(1) (1915) L. К, 42 I. А, 1633 I. L. К. 37 All. 474 ; 22 C. L. J. 165. 
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APPELLATE CRIMINAL.: 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
Justice Beachcroft, 


+ BÉNIMADHAB KUNDU ANR ANOTHER 
0. = 
KING-EMPEROR.* 


Criminal Procedure Code (Act V ef 1898), Sec, 300—Jwry— Retirement to сон. 
sider— Communication with amy person other than а juror, before delrvery 
of verdict — Verdict, if to be set aside— Prejudice of the accused, if а necessary 
element for sanning the verdict—/ury-trial—/udge, duty e. 


Where after the Judge's charge to the jury had been delivered, the jury retired 
to consider their verdict, and a person other than a juror spoke to or held а 
communication with a member of the jury without the leave of the Court, before 
their return and delivery of the-verdict : 

< Held, that the vérdict should be set aside. 

Having regard to the terms of section. joo of the Code of the Criminal 
Procedure, it is not necessary or relevant to consider whether the irregularity has 
in fact prejudiced.the accused. . 1 

Rex v. Kesteridse Ww) referred to. , - 

The course i be adopted 'by the Court when the jury retire to consider their 
verdict after the charge has bzen delivered, pointed out. | 

Appeal under section 410 of the Code of Criminal Procedure. 
t . 


The two accused persons were tried by the Additional Sessions 
. Judge of Howrah and a jury, and were committed under section 412, 
of the Indian Penal Code and sentenced to undergo rigorous im- 
prisonment for 5 years each. - ' 


The facts material for report will appear хому. from the 
judgment of Sanderson, C. J. : 


Babu Narendra Kumar Bose for the “Appellants, 


Mr, Orr. (Deputy Legal Remembrancer) and Babu Manindra 
Nath Banerjee for the Crown.. "EE! 


The following judgments were delivered : 


- Sanderson, C. J.—In this matter the point has been taken by 
the learned Vakil for the appellant that “ Һе proceedings at the 
trial were vitiated by the fact that after the Judge’s charge was 


Й 


* Criminal Appeal, No. 117 of 1918, against the conviction and sentence 
passed by H, C. Maitland, Esq., Additlonal Sessions Judge of Howrah, dated 
the goth January, 1918. 
(т) (1915) L К.В. 467. 
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CRIMINAL finished," Y am now using the words of paragraph та of the petition 


1918. "the members of the jury were found walking about in the com- 
UE pound of the Court and persons other than a juror were seen to 


» speak to the members of the jury.” Upon that being drawn to the 
King-Emperor. ^ attention of the Court, and the appeal having been dtimitted, appa- 
Sanderson, C, J. rently the learned Judges who admitted the appeal asked for an 
Ru explanation with regard to this matter, and the learned Sessions 
Judge has reported as follows: “Just after the jury delivered their 
P verdict in this case, the learned Vakil for the defence drew my 
attention to the fact that certain jurors had been seen out of their 
retiring room and talking to persons other than jurors after their 
retirement and before their return, I drew up а proceeding and 
questioned every one of the jurors, the full particulars of which will 
be found in the proceeding which forms a part of the record of this 
Court, In my opinion the juror’s replies are perfectly true and the 

point is of no importance." 

The result of the enquiry which the learned Judge made from 
the jurors is this: It appears thatthree of the jurymen after arriving 
in their retiring room went out'into the compound for the purpose 
of relieving nature. The fourth who was a Mahomedan went out 
of the retiring room into the compound for the purpose of saying his 
prayers, and the fifth juryman remained in the retiring room. The 
fourth juryman in his answer to the learned Judge admits that. while 
he was outside the retiring room, a may spoké to him and asked 
him a question and he replied to it, The learned Vakil for the 
appellant has argued that in view of this fact the verdict which 
involved the conviction of the appellant cannot stand ; and, he relied 
on section зоо of the Code of Criminal Procedure which is in these 
terms, "In cases tried by jury, after the Judge has finished his 
charge, the jury may retire to consider their verdict. Except with 
the leave of the Court, no person other than a juror shall speak to, 
or hold any communication with, any member of such jury That 
is an explicit direction to the Court with regard to the course to be 
adopted when ‘the jury retire to consider their verdict after the 
charge has been delivered: and it seems to me in view of the un- 
doubted facts in this case that this verdict cannot stand for the 
reason that it is clear that a person other than a juror did .speak to 
and hold a communication with a member of the jury after the 
charge had been delivered, and it was without the leave of the Court, 
The result is that this verdict must be set aside. 

It will be open to the crown to proceed further with the case if 
it be so advised. 


Vor. XXVII.] HIGH COURT. 


It is not necessary for us, and it would not be right, in my 
opinion, to enquire into what was the nature of the question which 
was put by the person other than a juror to the juror or what was 
the answer. It is said by the learned judge in his report to us 


that in his opfnion the point is of no importance With great: 


respect to the learned Judge, I cannot agree with bim. I think it 
isa matter of great importance that the section of the Act, which is 
explicit in its terms should be observed. 
In the course of the argument a case was cited to us, vis. A. у. 
Ketteridge, (1) which is reported. Of course it is no authority upon 
the point in this Court, because we have to decide the question 
according to thg section of the Act: and, I only refer to it upon 
this question of importance. The learned Judges in giving 
their judgment in that case said, "In our opinion it is not neces- 
sary or relevant to consider whether the irregularity has in 
fact prejudiced the prisoner." Having regard to the terms of sec- 
tion зоо, if it is proved, as it was in this case, that after the charge 
had been delivered, a person other than a juror spoke to or held a 
communication -with a member of the jury without the leave of the 
Court, in my judgment that is sufficient to upset the verdict : and, 
in order to show how important it is regarded that no one other 
than a juror should speak to the jury without the leave.of the Court 
after a charge has been delivered, I refer to the English Act of 1897 
called the Juries Detention Act, which provides in the first section 
“upon the trial of any person for a felony other than murder, treason, 
or treason felony, the Court may, if it see fit, at any time before 
. the jury consider their verdict, permit the jury to separate in the 
same way as the jury upon the trial of any person for misdemeanor 
are now permitted to separate.” It therefore appears that the 
Legislature in giving power to the Court to allow the jury to sepa- 
rate in felony cases, other than those specifically mentioned, did 
not give the Court power to allow the jury to separate after they 
had retired to consider their’ verdict, for we find the words “at any 
time before the jury consider their verdict” are put into the section. 
My learned brother and I are of opinion that we ought to say 
something with regard to the general question, because the matter 
which was the basis of this appeal could easily have been prevented 
if proper precautions had been taken when the jury retired to con- 
sider their verdict. We hope that in future the learned Judge w who 
presides over the Court will see that proper precautions are taken 
.to make it impossible, after the charge has been deliver? and when 


(1) (1915) 1 К, B. 467. 
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CRIMINAL, the jury retire to consider their verdict, for any one other than a 
1918, juror to speak to the jury or communicate with the jury without 

: К 
Beolmaé hab the leave of the Court. It may be pointed out that this was a case, 


the trial of which took eight days, and the result of this irregularity 
m id which could have been easily prevented by the t#king of proper 
Sanderson, C.J. precautions is that the time occupied by the trial is altogether thrown 
ЕБ away. " E ; 
We direct that until a fresh trial, if any, the accused be enlarged 
on bail to the satisfaction of the District Magistrate, 
Beacheroft,.J.—I agree. 
AN в. C. Verdict set aside. 


9. 
King-Emperor, 


APPELLATE CIVIL. 


Before Mr. Justice Richardson and Му, Justice Beacheroft. 


Cmi. SITIKANTA ROY AND OTHERS 
1918. v. 
м BIPRADAS CHARAN AND oTHERS.* 
January, 22. а 
March, 23. G&afwali land—Occupancy right, acquisition of —Bengal Tenancy Act (VIII of 


1885), Secs. 19, гбг. 

From 1859 to 1885 ghatwali lands were subject to the acquisition of occupancy 
right, Section 181 of the Bengal Tenancy Act does not take away such rights 
acquired or enjoyed. 

Ram Kumar v. Ram Newaj (1) and Mrittusfoy т. Kenatullak (2) referred to, 
Moke hw Pran Krishna (3) and Upendra v, Ram "Nath (4) distinguished, 


~ Appeal by the Plaintiffs. 
Suit for ejectment. 
The material facts are stated in the judgment, 
Babu Sib Chandra Palit and Jadu Nath Mandal for the Appel- 
lants. 
Babu Bhupendra Nath Bose (for Babu Jogendra Kumar Dey) 
for the Respondents. C. A. V. 
The judgments of the Court were as follows :— 
March, 23 Richardson, J.—This appeal is preferred by the :plaintiff in a 
suit in ejectment. The land in question is situated in Ghat Chota 
Bankadaha in the district of Bankura and was formerly Ghatwali 
land: It was resumed by the governmentin or about the year 1900 and 
transferred to the Maharaja of Burdwan as zemindar or proprietor. 


* Appeal from Appellate Decree No. 2336 of 1915, against the decree of C. 
> Tindall Esq., District Judge of Bankura, dated the 10th July,! 1915, affirming that 
of Babu Debendra Prosad Bagchi, Munsiff of Bishunpur, dated the 28th April, 
1911, 
(х) (1904) I. L К. 31 Calc; 1021, (2) (1906) 5 C. Ls J. 53. 
(3) (1904) t C. L. J. 138. (4) (1906) 1. І, К. 33 Calo, 630. 
. 8 .. 9 К 


Vor. XXVII.] HIGH COURT. * 


The Maharaja then in July 1908 granted a mokarari lease of the land 
to the former ghatwal, Thakur Das Laik, who thus ceased to bea 
ghatwal and became an ordinary tenure-holder. Subsequently, but 
before the expiration of 12 years from the date of the resumption, the 
tenure was put бр for sale in execution of a decree for arrears of rent 
obtained by the Maharaja against Thakur Das and the plaintiff be- 
came the purchaser. The defendants in the suit (Bipradas Charan 
and others, called the Charans) held the lands as cultivating tenants 
under Thakur Das both before and after he ceased to be a . ghatwal. 
Upon their resisting the plaintiffs attempt to obtain actual possession, 
the plaintiff caused notices to be served upon them under section 
167 of the Bengal Tenancy Act, purporting to annul their interests 
as being incumbrances within the meaning of section 16r. Having 
done so, he brought the present suit to eject them. Their case is 
that being occupancy raiyats, their interests are “ protected” interests. 


It should be mentioned that so far as I can gather from the 
somewhat confused statement of the Court below, the land to which 


the appeal relates forms part of a larger area which before resump- - 


tion by Government was held in common by nine ghatwals and a 
shadial. The share of the shadial was six annas and the share of 
each ghatwal one-ninth of ten annas. The defendants were tenants- 
in-common of a holding under the ghatwals and shadial which com- 
prised an area of between 600 and 800 bighas. After the resumption 
the Maharaja granted to each ghatwal and the shadial a separate 
mokarari lease of his share, but the land was not divided. Each 
ghatwal thus came to bold his one-ninth undivided share of ten 
annas of the whole as a separate tenure. The defendants also conte 
nued in joint possession of their holding, but as to the rent payable 
in respect of it, Thakur Das collected his share separately. It may 
be assumed in the present case that the defendants held a separate 
tenancy under Thakur Das o the extent of his share whatever that 
share may be. - . х 

The District Judge in the lower appellate Court has found that 
at the date of the suit the defendants and their ancestors had» been in 
possession of this holding as cultivating tenants for about a hundred 
years at an unvaried rent of Rs. 33 odd per annum. 


The only plots now in dispute are plots 5 and 6 of the plaint, 


The suit as regards plots r—4 has already been finally disposed of, 


A number of questions have been discussed in the Courts 
below, whether the plaintiffs could sue without making the other 
mokararidars parties to the suit, whether the interest of the Charans 
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under the plaintiff is an “incumbrance” within the meaning of sec- 
tion 160 of the Bengal Tenancy Act and so forth. These questions 
have been decided by one Court or the other against the plaintiff 
but it may be assumed that they were wrongly so decided, and that 
they ought to have been decided in his favour. 


The question which really emerges and requires consideration 
is this. The Charans are found to be raiyats. They claim to be 
occupancy raiyats and if the lands had not been ghatwali lands, they 
would clearly be entitled to occupancy rights. Сап such rights be 
acquired in ghatwali lands? This was the question to which the 
argument before us was principally directed. І 


Under section 181 of the Bengal Тепапсу Act, — if the 
Actis to “affect any incident of a ghatwali or other service tenure.” 
The precise effect of this provision has occasioned some doubt, 


The argument for the Charans is that whatever may be its effect 
on the present law there is nothing in Act X of 1859 or in Bengal 
Act VIII of 1869 to prevent occupancy rights being acquir- 
ed or enjoyed in ghatwali land. The Charans, it is said, acquired. 
such rights before the Bengal Tenancy Act came into force and 
section 181 cannot operate to takeaway rights which had already been 
acquired. On the contrary, if occupancy rights could be acquired 
under the Acts of 1859 and 1869, section 181 would have no appli- 
cation to rights in existence at the time it was enacted and such rights 
would be preserved by section r9. f 

On the other hand the learned pleader for the plaintif contends 
that it has been held by this Court іп the cases of Mohesh Majhi v. 
Pran Krishna Mandal (т), and Upendra Nath у. Ram Nath (a). 
that occupancy rights cannot exist in ghatwali land. The decision 
however of Mitra, J. in the former case appears to have been con- 
fined to the acquisition of occupancy right in ghatwali land after the 
passing of the Bengal Tenancy Act and was so understood in Gouri- 
kanta v. Ram Gopal (3). In Upendra Nath v. Ram Nath (а), the 
point whether occupancy rights had been acquired by the appellants 
before the Bengal Tenancy Act come into force was apparently 
neither raised nor considered. Sir Francis Maclean, C. J., no doubt 
says, after citing Mohesk Majhis case (т), that “upon principle, 
having regard to the nature of ghatwali lands, the acquisition of 


. occupancy rights in these lands is inconsistent with the incidents of 


such tenures.” But he supports this view by reference to section 181 


(1) (1904) 1 C. L. T. 138. (2) (1906) І, L, R. 33 Calc, 630. 
(3) (1905) а C. І, J. 379 (383). 
Sa © ә 


Von, XXVH.] HIGH COURT. 


of the Bengal Tenancy Act and does not refer to the fact that tat 
section had no counter part in the earlier Acts. 

In Babu Lal Sheikh v. Purna Chandra Babu (х), Sir Lawrence 
Jenkins, C. J., expressly refused “to express any opinion as to 
whether or nofan occupancy right can be acquired in land held 
under ghatwali tenure.” ` 

In Ram Kumar Bhattacharjee v. Ram Newaj Rajguru (2), Geidt 
and Mookerjee, JJ., held that rights of occupancy might be acquired 
in Chaukidari Chakran lands under section 6 of Act X of 1859 
and section 6 of Bengal Act VIII of 1869. There seems no reason 
why ghatwali lands should be differentiated from Chaukidari Chak- 
ran.lands in this respect. 

The case of Mrittunjoy Roy Chowdhury у. Kenatullah (3), also 
relates to -Chaukidari Chakran lands. The question there arose in 
a form which renders the case of doubtful assistance to either side 
but the learned Judges (Ghose and Caspersz, JJ.,) seem, at least 
in one part of their judgment, to take if almost for granted that 
where the service-holder's interest maybe’ regarded as that ofa 


middleman, occupancy rights may be acquired by the cultivating. 


raiyats even under the Bengal Tenancy Act. No reference, how- 
ever, is made to section 181 or to Mr. Justice Mitra’s decision. 

| 'ТҺе question on the authorities seem to divide itself into three 
parts :— 

(х) Whether occupagcy rights are inconsistent ss the nature 
of ghatwali tenures and their incidents according to the general 
principles of law applicable to the topic. 

'(2) Whether irrespective of the answer to question (1) the Acts 
of 1859 and 1869 conferred on the raiyats of ghatwali land statutory 
rights of occupancy. 

(3) Whether, if questions (1) and (2) be answered in the affirma- 
tive; section 181 ofthe Bengal Tenancy Act has had the effect of 
depriving the raiyats, from the date of the passing of the Act, of any 
further opportunity to acquire occupancy rights. 

I have not complicated the matter by referring to the possible 
existence in particular places of local customs modifying the general 
law or the tenancy law. 

In the present case it is fortunately not necessary for us to con- 
sider the firgt or the last of the above three questions. At any rate 
section 184 does not take away any rights of occupancy acquired or 
enjoyed under the Acts. of 1859 and 1869. The only question we 

(2) (1904) I. 1. К. 31 Cale ee im (21996) 5 C. L. J. 53 
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need consider is the. second and it seems to me that there is suff- 
cient authority in the cases I have cited for saying that at any rate 
from 1859 to 1885 ghatwali lands were subject to the acquisition of 
occupancy rights. : 

On the question of fact both the Courts below hav@ found that 
the Charans were in possession as cultivating raiyats under the ghat- 
wal for more than twelve years before 1885. They, therefore 
acquired occupancy rights and the interest so acquired continues to 

„ Ње present day and is a protected interest which the plaintiff cannot 
annul. > M ; 

The result is that in my opinion the decrees of the Court below 
dismissing the suit so far as it relates to plots 5 ang 6 should, be 
affirmed and this appeal dismissed with costs. 

Beacbheroft, J. :—1 agree. Я 
A. T. M. Appeal dismissed. 


ы б 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley, 


SIB CHANDRA BANERJEE 
v А 
SURENDRA CHANDRA MANDAL AND OTHERS.* 


Chowkidari chakran land— Resumption— Transfer to Zemindar— Tenants, posi- 
' tion of— Village Chowkidari Act (VJ. B. C. of 1870", section 51. 


The chowkidari chakran lands Included in'a revenue-paying estate forms part 
of the revenue-paying estate and the Zeminlar basa qualified title therein. 
Consequently when the lands are resumed under the Village Chowkldari Act and 
are transferred tothe z mindar in accorddnce with its provisions, the estate 
taken by the zemindar is in confirmation and by way of continuance of his exist- 
ing estate, The zemindar incursa liability to pay additional revenue to the 
Government in respect of this land: Ranjit Singh v. Kali Dasi (1) followed, 

' The object of section 51 of the Village Chowkidari Act is to maintain the 
validity of contracts made in respect of chowkidari chakran lands, and it із 
immaterial, whether such contracts do or do not also include other lands which 
are in no way affected by the resumption proceedings, 


* Appeals from Appellate Decrees Nos, 112 and 158 of 191$, against the d ci- 
sion of Babu Asutosh Ghose, Subordinate Judge of Burdwan, dated the 18th No- 
vember, 1914, reversing that of Babu Peary Mohan Chatterjee, Munsiff of Кама, 
dated the 3rd December, 1913. 


(з) (1917) 25 C. Le J, 499. | : 


Vor, XXVII] HIGH COURT. 


Where upon the chowkidat's vacating the lands, the zemindar took posses.’ 


sion and allowed the chowkidar’s tenants to occupy the lands as his tenants: 

Heid, tbat on a transfer effected in favour of the zemindar under the provl- 
slons of the Village Chowkidari Act, a transferce of the zemindar could not treat 
~ the tenants as tre@passers, 

Appeal by the Plaintiff. 

Suit for recovery of possession of lands on declaration of title. 

The material facts and arguments are set forth in the judgment. 

Babu Ram Chandra Mosumdar for the Appellant. 

Babus Jages Chunder Roy and Haradhone Chatterjee for the Res- 
pondents, 

The judgment of the court was delivered by 

Mookerjee, J.—S. A. 112 of 1915: This is an appeal by the 
plaintiff in a suit for recovery of possession of lands on declaration of 
title. The lands were originally chowkidari chakran lands included 
ina revenue paying estate situated within the jurisdiction of the 
collector of Murshidabad. The chowkidars who were in occupation 
disappeared many years ago. Thezemindar thereupon appropriated 
the lands, dealt with them as included in his estate, and settled them 
with the defendants as tenants. The Subordinate Judge has found 
that the defendants bave been in occupation for many years as tenants, 
under the proprietor. On the arst January, 1909, the lands were 
resumed by the Government, and, on the day following, they were 
transferred to the zemisdar in accordance with the provisions of 
the Village Chowkidari Act, 1870. On the 23rd December 1911, the 
plaintiff obtained a permanent undertenure from the zemindar, and, 
on the 3rd October, 1912, he instituted this suit for ejectment of 
the defendants on the ground that they were trespassers unlawfully 
in occupation ,of the disputed lands. The Court of first instance 
decreed the suit. Upon appeal that decision has been reversed 
by the Subordinate Judge. In this Court, the decision of the lower 
appellate Court has been attacked on the ground that, om the facts 
found, the zemindar had no authority to settle the lands with the 
defendants before they had been resumed and» transferred to 
him under the provisions of the Village Chowkidari Act, and that 
the defendants must consequently be treated as trespassers, In 
our opinion there is no foundation for this contention, 

The decision of the Judicial Committee in the case of Ranjit 
Singh v. Kali Dasi Debi (1), leaves по room for doubt that these 
chowkidari chakran lands formed part of the revenue-paying estate 
and that the zemindar hada qualified title therein, Consequently, 

(1) (1917) 35 C. L. J. 499 ; 21 С, W. М. бод. 
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when the lands were resumed under the Village Chowkidari Act 
and were transferred to the zemindar in accordance with its provi- 
sions, the estate taken by the zemindar was in confirmation and by 
way of continuance of his existing estate. It is thus impossible to 
maintain the proposition that whenthe land vacated by a chowki- 
dar passed into the possession of the zemindar, the latter became 
a trespasser. The zemindar, no doubt, incurred a liability to pay 
additional revenue to the Government in respect of thisland. The 
amount of such revenue was determined by an appropriate proceed- 
ing under the Village Choskidari Act when the lands were resu- 
med and transferred to the zemindar. But as explained by the 
Judicial Committee, the zemindar had a subsisting imterest in the 
land and the new estate vested in him was merely in continuation 
and confirmation of that pre-existing interest. What, then, is the 
true position? The chowkidars vacated the lands; the grantor 
of the plaintiff thereupon took possession of those lands and allowed 
the defendants to occupy the lands as his tenants, possibly on the 
erroneous assumption that they formed mal lands of his zemindari ; 
subsequently, a transfer was effected in his favour under the provi- 
sions of the Village Chowkidari Act. The plaintiff is clearly not 
competent to contend that the defendants, who were brought upon 
the lands as tenants by his grantor, are trespassers. An argument 
has been based on section 51 of the Village Chowkidari Act, to the 
effect that the section applies only to cases where there has been 
a contract by the zemindar in respect of lands other than chowkidari 
chakran lands. In our opinion, there is no foundation for this 
limited construction of section 51. The object of section 51 is to 
maintain the validity of contracts made in respect of chowkidari 
chakran lands, and it is immaterial, whether such contracts do or 
do not, also include other lands which are in no way affected by 
the resumption proceedings. We hold accordingly that the Sub- 
ordinate Judge has taken a correct view of the relative rights of 
the parties and that the suit has been properly dismissed. It is 
not necessary for us to determine the precise status of the defend- 
ants as tenants under the plaintiff ; for itis a sufficient answer to 
the claim for ejectment that the defendants are not trespassers but 
tenants. The decree of the Subordinate Judge is accordingly 
affirmed and this appeal dissmissed with costs, 


This judgment will govern the other appeal (S. A. 158 of 191 5) 
which is also dismissed with costs. ' 


A T M. ^ Appeals dismissed, 


А i e. 


Vor. XXVIE] HIGH COURT. 


Before Mr. Justice Richardson and Mr. Justice Walmsley. 


DHRUPAD CHANDRA KOLEY AND OTHERS 


e v. T. 


HARI NATH SINGHA ROY* 


Rent, enhancement of—Bengal Tenancy Act (VITE of 1585), Sec. s2— Burden 
of proof ~“ The area for which rent had been previously paid,” meaning of— 
Second Appeal—Decision om surmises and conjectures, 


The question in every case coming under section 52 of the Bengal Tenancy 
Act, tHe landlord bfing the claimant, is whether the tenant is in possession of 
land “in excess of the area for which rent has been previously paid by him,” > 


The burdei of proving an increase in “the area for which rent has been 
previously pald" is on the landlord. He may generally discharge the burden in 
two ways : 


- 


(1) By proving that the tenant is in possession of excess land outside the 
boundaries of the land originally settled with him, for instance land obtained by 
encroachment or alluvial increment. 


(2) By proving that at the original settlement of the land the rent was fixed 
at a rate per bigha or other unit of measurement or at differential rates accord- 
ing to the quality of the^land and so forth, and that in fact and substance the 
agreement was that the tenant should pay at that rate or at those rat s for all 
the land of which he was put ig possession according to its true area, and by 
further proving that the existing rent 15 less than the rent payable under such 
agreement. 


It isin connection with this second method of proving a right to increase of 
rent, that questions may arise under clause (2) (a' of section 52 ns to the condi- 
tions of the tenancy and whether the rent originally fixed was or was nota 
consolidated rent for the whole area, The rent might be a consolidated rent 
even if it was calculated’ at so much per measured or estimated bigha. The 
question depends on the true intention of the parties to be gathered, in the 
absence of a written instrament, from all the circumstances “When, however, 
it із proved that the tenant is holding land outside and beyond the original 
boundaries, the question as to the rent bing a consolidated rent, cannot well 
arise, except possibly in connection with land gained by alluvion, 


The words “the area for which rent has Leen previously paid” mean the 
area with reference to which the rent previously paid had been assessed or 
adjusted. ^ 


* Appeals from Appellate Decrees Nos. 466 to 471 of 1916, against the 
decision of Babu Ashutosh Ghosh, Subordinate Judge of Hooghly, dated the gth 
September, 1915, reversing those of Babu Sisir Kumar Ghosal, Munsiff of 


Serampur, dated the 29th August, 1914. 
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Rajendra v, Chunder (1) referred to. 
It is open in second appeal to attack a decision based not on evidence but on 
surmises and conjectures, 


Appeals by the Defendants. 


Suit under section 52 of the Bengal Tenancy Act for enhance- 
ment of rent 


The material facts are set forth in the judgment of Mr. Justice 
Richardson. 


Babus Bepin Behary Ghose and Narendra” Nath ‚ Chowdhury _ 
for the Appellants. 


Babus Surendra Chandra Sen and Kaisari Singh Roy fos the 
Respondent - i 
C, A V. 


The judgments of the Court were as follows : 


Richardson, J.— This second appeal arises out of a suit brought 
uuder section 52 of the Bengal Tenancy Act for enhancement of 
rent on the ground that the tenants are in possession of land “proved 
by measurement to be in excess of the area for which rent has 
been previously paid." 


Gouri Patira’s case (2) is the ы ee upon the main 
principles governing such a claim. It is true that clauses (5) and (6) 
have since been added to the section, clause (5) by the amending 
Act 1898 and clause (6) by the amending Act of тоо]. But clause 
(5) merely corrects а misapprehension which had arisen in regard 
to a particular passage in the judgment іп Gouri Pattra’s case (а), 
[Raj&umar у Ram Lal (3)] and clause (6) only applies when such a ` 
practice has been proved by the landlord or tenant as is mentioned 
in the clause. . e 

If regard be had to the terms of the section itself, thé question in 
every сіе, the landlord being the claimant, is whether the tenant 
is in possession of land “in excess of the area for which rent has 
been previously paid by him” [section 52 (х) (а)]. Light is thrown 
on the meaning of the words by clause (2). That clause lays down 
that “in determining the area for which rent has been previously 
paid, the Court shall, if so required by any party to the suit, have 
regard to” four matters of which I need only mention three :— 

*(a) the origin and conditions of the tenancy, for instance, 
whether the rent was а consolidated rent for the entire tenure or 

(1) (1901) 6 C. W, N. 318. (2) (1892) I. L, К, 20 Calc, 579. 
(3) (1907) 5 C. L. J. 538 (540). 


Vor. XXVÍL] ` нісі court. 
holding sis en E 
TT (c) the length of time dios quisi the EET has ‘lasted 


without dispute as to rent or area ; and (d) the length of the measure 
used or in local use at the time of the origin of the tenancy as com- 
pared with that® used or in local use at the time at the institution 
of the suit." сы 

The burden of proving an increase in “the area for which rent 
has been previously paid" is on the landlord. Speaking generally 
he may discharge the burden in two ways :— 

(1) By proving that the tenant is in possession of excess land out- 
side the boundaries of the land originally settled with him, for ins- 
tancesland obtained by encroachment or alluvial increment, 

(2) By proving that at the original settlement of the land the 
rent was fixed ata rate per bigha or other’ unit of measurement or 
at difierential rates according to the quality of the land and so forth, 
and that in fact and substance the agreement was that the tenant 
should pay at that rate or at those rates for all the land of which he 
was put in possession according to its true area, and by further prov- 
ing that the existing rent is less than the rent payable under such 
agreement. 

It is in connection with this second method of proving a right 
to increase of rent that questions may arise under clause ‘2) (a) as 
to the conditions of the tenancy and whether the~ rent originally 
fixed was or was not a eonsolidated rate for the whole area. - The 
rent might be d consolidated rent even if it was ‘calculated at so 
much per measured or estimated bigha. The question would de- 


pend on the true intention of the parties to be gathered in the ab-- 


gence of a written instrument from all the circumstances. When, 
however, it.is proved that the tenant is holding land outside and 
beyond the original boundaries, the question as to the rent being 


a consolidated rent, cannot well arise, except possibly in connection- 


with land gained by alluvion. 

This second method is that to which the learned Таас in 
Gouri Pattra’s case (т) refer, when they speak of the landlord show- 
ing ' that the previous settlement was made on the basis of a measure- 
ment and the rates of rent as applied to the area then determined, 


while on a fresh measurement made by the same length of measure 


it has been found that he is entitled to receive additional rent which 

by carelessness or neglect or some other reason hehad hitherto lost." 
In Rajendra v. Chunder (2, Banerjee, J. said that the words 

"the area for which rent has been previously paid” mean the area 
(1) (1892) I. L. R. ao Calc, 579. © (а) (1901) 6 C. W. N. 318. 
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with reference to which the rent previously paid had been assessed 
or adjusted. That was a case where enhancement was claimed by 
the first method but the language is applicable also to the second 
method. The cases as I understand are brought together in this 
sense in the judgment of Coxe, J. in Akbar Ali v *Mussamat Hira 
Bibi (1) in which ЇЧ. Chatterjee, J. concurred. 

The case of Lukki Narain v. Sri Ram Chandra (2), is probably 
to be regarded as an example of the first method available to the 
landlord, but if it be assumed that the tenant there had been hold- 
ing the same land throughout and that the area of the land was in 
the first instance wrongly or inaccurately measured or calculated, 
then the case would be an example of the second mgthod. à 

As to the effect of clause (6) with which we are not immediately 
concerned reference may be made. to Uma Singh v. Rat Tarini 
Prosad Bakađur (3), when Lukki Narain’s case (2) is cited. | 

I have said so much because it seemed necessary, for the pur- 
poses of the case before us, to endeavour to obtain a clear under- 
standing of what the law is. I come now to the present case. In 
thelower appellate Court the plaintiff has secured an enhancement 
of rent and before us the tenants, the defendants, are the appellants. 

The first objection taken on their behalf to the judgment of the 
learned Subordinate Judge in the lower appellate Court is this. 
There were several suits tried together. The Subordinate Judge 
says that a defendant in one of the suits, Nirod Koley, had in his 
possession a chitta of the year 1227 which he failed to produce 
when called upon to do so. The Subordinate Judge refers to this 
document as.the suppressed chitta and the complaint made is that he 
has fastened upon the tenant defendants in all the suits a respon- 
sibility for the non-production of the chitta which ought to belong 
to Nirod Koley alone. It remains, however, that the suits were tried 
together without objection by the defendants. The evidence given, 
so far as it was general in its character, npplied to all the suits. 
The several defendants or sets of defendants were allsailing in the 
same boat. No defendant dissociated himself from Nirod Koley. In 
the circumstances it would be difficult to say that the defendants were 
not all alike affected by his conduct at any rate none of them displayed 
any anxiety to forego any advantage that might accrue therefrom. 

Then it is objected that the Subordinate Judge has decided the 
case not on the evidence but on surmise and conjecture, and that 
no doubt raises a question which is open in second appeal. 

(1) (1912) 16 С. L, J. 182. (2) (1911) 15 C. W. N. gar 
(3) (1913) 19 C. L. J. 451. 


he Coe. 
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It is said for instance that the chitta of 1227 is a myth and there 
is no evidence to establish the existence of such a document. But 
the Subordinate Judge says that Nirod Koley and his father and 
uncle were gomastas under previous patnidars and he refers to 
evidence that “this chitta, be it the original or the copy, was in- 
variably consulted by the tenants of the mehal whenever the 
transfer of a holding took place and the Koleys charged a fee for 
. this reference.” It is clear that the document so consulted should 
have been produced. 


Then again it is said the Subordinate Judge has speculated as to 
the effect of the chitta and his conclusions must be rejected. The 
case stands this :— 


In the year 1305, the mehal of which the plaintiff is now patni- 
dar came directly under the Burdwan Raj and a Aastadud or rent- 
roll, was prepared by the officers of the Raj—as to this the Subordi- 
nate Judge says :— 

“The area and annual rent of such [ ? each | holding are given 
in this Aas/abud and the tenants not only testified to the accuracy 
of the entries by their respective signatures but by accepting rent 
receipts for a considerable number of years without any protest.” 


The Subordinate Judge has no doubt used the suppression of the 
chitta’ as a ground for inferring that the arrears mentioned in the 
Aastabud and the dakhilas were taken from the chitta. He refers 
to the evidence-of Adhar Koley, one of the tenants, who, speaking 
apparently for all the tenants, said that the quantity of land stated in 
the dakhilas was correct and that he could not say how the quantity 
of land was incorporated in the dakhilas. The Subordinate Judge 
goes on :— 

“His statements strike at the root of the defendants ‘ daksurat’ 
theory”—that is,:that the areas entered according to common repute, 
“апа show that these minute specifications of areas and the annual 
rents in the rent receipts were taken from the chitta of 1227, which 
the defendants have intentionally suppressed, and were the result of 
& measurement to which the present defendants or their predecessor- 
in-interest were parties, If the areas had been put down by report 
as is urged by the defendants, one would have expected to find them 
in round numbers and not in scrupulously accurate and exact quan- 
tities running to karas and krantis.” 

In that way he arrives at the conclusion that the rent had originally 
been assessed on a basis of measurement and finds in effect that, 
whicheyer of the above two methods be adopted the present area 
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ofthe holdings is in excess of the area for which rent had been pre- 
viously paid. His own words are :— 


“There is no dispute as to the standard of measurement and the 
increase in the areas [as ascertained by a commissioner who made 
a local enquiry] must be due to the gradual encroachment on the 
jungle and waste lands of the mehal or ѓо erroneous or fraudulent 
measurement on the previous occasion.” [The italics are mine]. 


There is no doubt a distinction, however difficult it may be to 
define, between inference and speculation, but I cannot see that the 
Subordinate Judge in coming to that finding exceeded the bounds 
of legitimate inference from the facts and circumstances disclosed 
on the record. If I am correct in that view, the findin’ is conclusive 
in second appeal. 


Objection is next taken to a subseqent passage in the judgment, 
which shows, it is argued, that the Subordinate Judge erroneously 
placed the burden of proof on the tenants. The passage runs :— 


“The existence of excess area is a proved fact and it is not for 
the landlord to explain how it came about and this increase may be 
due to many events such as encroachment on the adjoining waste‘ 
or khas land etc. Unless it is established by very satisfactory ‘and 
reliable evidence that the rent was a consolidated one for an area 
within specified boundaries, irrespective of its precise quantity, the 
landlord is entitled to claim additional rent (pr the excess lands.” 

What the learned Subordinate Judge means is that the proof by 
the landlord of the existence of ‘excess area’ shifted the burden and 
raised a case which the tenants had to meet. He was merely fol- 
lowing the decision of this Court in the case already cited of ZuEAi 
Narain v. Sri Ram (1), Though he does not expressly refer to the 
case, his language clearly shows that he had it before him. If, 
therefore, the finding as to excess area be accepted, there is no 
substance in the objection that the Subordinate Judge misplaced 
the burden of proof. 

Then remains only one point. It is said that these are old 
tenancies and that the tenants represented that they had been hold- 
ing the same land at the same rent for about one hundred years. 
It is suggested that the Subordinate Judge took no account of the 
age of the tenancies and thereby failed to carry out the direction 
given to him by clause 2(с). But the mere fact that he does not 
refer to the point in his judgment does not show that he did not 
consider it. He traced the tenancies to the chitta of 1227 and 


a 


(1) (1911) 15 С. W. N. gat. 


* 
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other parts of his judgment show that the provisions of section 52 as 


a whole were present to his mind. 

On the whole Гат of opinion that though the case may be near 
the border line mo sufficient ground is shown for our interference 
in second appeal and that this and the analogous appeals should 
be dismissed—as to costs, in the circumstances we propose to make 
no order as to the costs of this appeal. 


Walmsley, J.—I agree that these appeals must be dismissed, 
but I do so with considerable reluctance The reasons given by the 
lower appellate Court for believing that the holdings were measured 
in 122; B. S. arg not at all convincing, and there are other difficul- 
ties which he has-dealt with very lightly. We cannot however go 
behind his findings in this case, because it is impossible-to say that 
there is no evidence to warrant them. 

A. T. M, Appeal dismissed, 


` 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Walmsley. 


JADU NATH MANNA AND OTHERS 
; v. : 
PRAN KRISHNA DAS AND ANOTBER.* >>- 


Jurisdiction —Bengal Tenancy Act ( VIIL of 1885), Sec. 40, Sub-see, (3)— Civil 
Court, if competent te examine the propriety of an order— Application, who 
should determine— Transfer, tf valid. 

A Civil Court is not competent to examine the propriety of an order ‘of com- 
mutation made with jurisdiction ; in other words, & Civil Court cannot determine 
whether, n the circumstances of a particular case, commutation was or was not 
properly directed ; or whether the amount ‘assessed as cash rent is or is not 
adequate: Lalla Saligram v. Mokunt Ramgir (т) followed, But if a question 
of jurisdiction arises, it is incumbent upon the Civil Court to satisfy itself that 
the order is made with jurisdiction; for an order made without jurisdiction, is a 
nullity and does not affect the rights and obligations of the parties: Xali Krik- 
nav. Ram (2) referred to. ` 


* Appeal from Appellate Decree No. 83 of 1915, against the decision of C. 
Bartley, Esq., District Judge of Midnapore, dated the 2nd September, 1914, 


affirming that of Babu Nitai Charan Ghose, Munsiff of Tumlook, dated the 6th” 


August, 1913. 
(1) (1897) 3 C. WN. зи. J^ (1915) a1 C. L, J. 487. 
.® e 


\ zm 


569 


Civir, 
1918. 
rd 

' Dhrupad s . 


‘Hari, 


Richardson, J. 


4 


CIVIL 


1917. 
koan md 
May, 24. 


May, 24. 


t 
. ThE CALCUTÍA LAW JOURNAL. [уот xxvii 


An application to have the rent commuted to money rent should be entertain- 
ed and determined on the merits by the officer to whom it was presented by the 
applicant. The ‘ officer’ mentioned in sub-section 3 of section 40 of the Bengal 
Tenancy Act is the officer who received the application from the applicant. 


~ Consequently the Sub-Divisional officer cannot transfer an application received 


by him to a Settlement officer. 
Appeal by the Plaintiffs. 
Suit for arrears of rent. 


- 


The material facts and arguments are set forth in the judgment. 


Babus Dwarka Nath Chuckerbutty, Manmatha Nath Ray and 
Sarada Charan Maity for the Appellants. у 


Babus Mahendra Nath Ray and Makes Chunder Banerjee (for 
Babu Jyotis Chuuder Hasra) for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs ina suit for 
arrears of rent. The plaintiffs allege that the rent is payable in kind, 
and claim to recover the price of the produce which has not been duly - 
delivered. The defendants contend_that therent was commuted under 
section 4o of the Bengal Tenancy Act by an Assistant Settlement Offi- 
cer on the 12th may 1908 and that they are consequently liable to pay 
cash rent at the rate then determined. Thus, the question in con- 
troversy between the parties is, whether the order under section 40 
was made with jurisdiction. The Courts below have held that it 
was beyond the competence of the civil Court to examine this point 
In our opinion this view cannot possibly be sustained. 

The civil Court, itis well-settled, is not competent to examine 
the propriety ofan order of commutation made with jurisdiction 
under section 40, in other words, the civil Court cannot determine 
whether, in the circumstances of the particular case, commutation 
was Or was not properly directed ; or, whether the amount assessed 
as cash rent is or 15 not adequate. Lalla Saligram Singh v. Mohunt 
Ramgir (1). But it is equally clear that if a question of jurisdic- 
tion arises, itis incumbent upon the civil Court to satisfy itself that 
the order is made with jurisdiction ; for an order made without 
jurisdiction, is a nullity and does not affect the rights and obliga- 
tions of the parties, In support of this proposition, reference may 
be made to the decision in Kali Krishna Biswas v. Ram Chandra 
Baidya (2). We must accordingly consider whether the order under 
section 4o was made with jurisdiction by the Assistant Settlement 
Officer. 


(1) (1897) 3 С. W. М. 311. (2) 1915) 21 C. L. 1, 4823 19 С. W, N, 823, 
e. ә 


Vor. XXVII] нісн count. 


On the 7th February, 1906, the tenant applied to the Subdivi- 


sional Officer for commutation of his rent under section 40. The 


Subdivisional Officer was undoubtedly competent to entertain the 
application and to decide the case on the merits. This is clear 
from sub-section 2 of section до as it stood at the time when the 
application was made. The sub-section ran in these terms: “An appli- 
cation,” that is, the application to have the rent commuted to a money 
rent, “may be made to the Collector or Subdivisional Officer or to an 
officer making a settlement of rents under chapter X, or to any other 
officer specially authorised in this behalf by the Local Government.” 
The Subdivisional Officer, subsequently, transferred the application to 
thé Settlemerft Officer, that is, the officer making settlements of rent 
under chapter X. On the 14th December, 1907, the Settlement Officer, 
to whom the application bad been transferred, proceeded to transfer 
it to the Assistant Settlement Officer. The Assistant Settlement 
Officer heard the application on the merits and made an order for 
commutation. The question arises, whether the Subdivisional Officer 
was competent to transfer the application to the Settlement Officer. 
If this is answered in the negative, it becomes unnecessary to con- 
sider whether the Settlement Officer was in his turn competent to 
transfer the application to the Assistant Settlement Officer. Upona 
plain reading of sub-sections т, 2 and з of section 4o, there is no room 
for doubt, that the Legislature contemplated that the application 
should be entertained and détermined on the merits by the officer to 
whom it was presented by the applicant. Sub-section (1) contem- 
plates an application for commutation of produce rent into money 
rent by either the raiyat or his Ја оті. Sub-section (2) specifies 
the classes of officers to whom ап application of this character may 
be made, Sub-section 3, then lays down that “on receipt of the ap- 
plication, the officer may determine the suin to be paid as money- 
rent and may orderthat the raiyat shall in lieu of paying his rent 
in kind, or otherwise ag aforesaid, pay the sum so determined." It is 
clear that “the officer” mentioned in sub-section 3 is the officer who 
received the application from the applicant. It has been contended 
on behalf of the respondent that the power to transfer a judicial pro- 
ceeding may be assumed to be inherent in the officer to whom the 
application has been presented, but no principle or authority has 
been invoked in support of this view. We hold accordingly that 
the Sub-divisional Officer was not competent to transfer the applica- 
tion to the Settlement Officer. In this view it is needless to consider 
whether it was competent to the Local Government to frame a rule 
under section 189, which authorises an officer of one of the four 
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CIVIL. І , Classes mentioned in sub-section 2 of section 4o to transfer the 
1917. 7 application he has received to an officer of' another class specified 
jase in the section; nor is it necessary for us to determine whether this 


* right of transfer can be claimed in succession by all officers of 
Pran Krishna. the class mentioned in that sub-section. Our attention has not been 
Mookerjee, J. drawn to any rule which authorises a Sub-divisional Officer to transfer 
Ts an application receiyed by him to a Settlement Officer. There is 
+ thus no escape from the conclusion that the order of the Assistant 

* Settlement Officer was made without jurisdiction. 


The result is that this appeal is allowed, the decree of the Court 
of appeal below set aside and the case remitted to the Court of first 
instance for determination of the amount payable bj the defend- 

d ants to the plaintiffs" in respect of the years in suit, Each party will 
н pay his own costs in this Court as also in the lower appellate Court. 
А, Т. М, Appeal decreed: case remanded. 





Before Mr. Justice Richardson and Mr. Justice Walmsley. 


CIVIL. KHITISH CHANDRA BANERJEE AND OTHERS 
1918. о. А 
Nove 
March, ar. THAKOMANI DEBI AND ANO1HER.* 
Suit, if ties Civil Procedure Code (Act У. of 1908), Sec. 47 — Party — Repre- 
sentative. 


If the property claimed by A in his personal capacity was sold, in execution 
of a decree passed in a suit in which he was sued in a representative character, 
ал the property of B, it was open to A to apply under section 47 of the Code of 
Civil Procedure to have the sale set ‘aside. A separate suit was not maintain- 
able. . > 

i Funchanun v, Rabia Bibi (1) followed, 
Appeal by the Defendants. 
Suit to recover a share of certain tank. 
The material facts are set forth in the judgment. « 


- * Appeal from Appellate Decree No. 711 of 1916, against the decree of 
C. Tindall Esq , District Judge of Bankura,, dated the atst December, 1915, 
reversing that of Babu Surendra Chandra Bose, Officiating Munsiff of Bishunpyr, 
dated the 18th August, 1914. ` 

(1) (1890) L L. R, 17 Cale, 711. 


~~ 
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Babus Mahendra Nath Ray and Surendra Nath Ghosal for the 
Appellants. 

Babus Mohini Mohan Chatterjee and Krishna Lal B :nerjee for 
the Respondents. 

The judgments of the Court were as follows : ' 


Richardson, J.—The plaintiffs in this suit are Thakomani 
Debi, the widow, and Umam ›уее Debi, the daughter of Durgadas 
Chatterjee deceased, They seek to recover a six-annas share of a 
certain tank which originally belonged in its entirety to Durgadas. 
It appears that in the year 1886, Durgadas executed a deed of gift in 
respect of a three annas share of the tank in favour of the plaintiff 
Umamoyee and another daughter since deceased. Іп the year 1890, 
Durgadas again executed a deed of gift of another three-annas share 
of the tank in favour of Tbakomani. In the same year 189o he died 
leaving a will by which he appointed his son Annoda his executor. 
On the 15th October, 1892, Annoda, as executor, mortgaged certain 
properties, not including the ta^k, in favour of the father of the 
defendants. In 18 9, the father of the defendants obtained a decree 
on the mortgage ina suit to which Annoda in his capacity as executor 
and Thakomani were made parties. In execution of that decree 
the mortgaged properties were sold but as the proc-eds proved in- 
sufficient to satisfy the amount due on the mortgage, further pro- 
ceedings were taken under section 90 of the Transfer of Property 
Act. In those proceedings оп the 21st February, 1902, the whole 
of the tank to which the suit relates’ was sold and purchased by 
the decree-holder, the father of the defendants. Оп the 3oth May, 
1902 the decree-holder obtained possession through the Court. 


The case made for the plaintiffs is that Thakomani is entitled 
toa 4k annas share of the tank under the deed of gift in her 
favour and as heir of her deceased datighter who took a one and 
а balf anna share under the other deed of gift, and that under the 
latter deed, the daughter Umamoyee is entitled to a one and a half 
anna share. The Courts below have held that the daughter has proved 
her right to the rg annas share and the decrees are in her 
favour to that extent. There is now no further dispute as regards 
the daughter's claim, though the appeal before us seems to relate to 
the whole of the six annas. It must now therefore be formally dis- 
missed so far as the rẹ annas share belonging to Umamoyee is 
concerned. 

As to’ the 41 annas share which the widow claims, both the 

"Courts below have found that the deeds of gift represent genuine 
5 2 
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transactions and that the widow has.established her title to this 
share, The first Court however found that the suit was not com- 
menced within the period of limitation prescribed and dismissed 
this part of the claim. On that point, the learned District Judge 
has taken а different view. He has held that the widbw is entitled 
to recover the 43 annas share. From that decision the defendants 
have appealed. 

The whole question is whether having regard to the provisions of 
sectio1 244 of the Code of 1882 corresponding to section 47 of the 
present Code, the widow was entitled to bring a separate suit to 
enforce her claim. If she was not so entitled, the present suit may 
be treated as an application under section 47 but if, зо treated, it 
would be barred by limitation under article 181 of the schedule of 
the Limitation Act. 

Tt is not disputed for the widow that she was a party to the mort- 
gage suit and that the decree in that suit was made against her as 
well as against Annoda as executor. The operative part of the 
decree runs as follows: “ The defendants are to pay the same [fe 
the decretal amount] within six months from this date failing which 
the share in Taluk Birchandpore to the extent of 6 annas 13 gundas 
т kora I krant will be sold at auction to recover the same and in 
case the sale proceeds are insufficient, the remaining properties as 
belonging to the estate of the deceased Durgadas Chatterjee will 
have to be sold as being made liable to wecover the balance.” It 
may be conceded that the widow was on the record as a representa- 
tive (in addition to the executor) of the estate of the deceased, 
Durgadas Chatterjee. When the proceeds of the mortgaged pro- 
perties proved to be insufficient to satisfy the decree, the decree- 
holder made an application for a further decree under section go, 
Transfer of Property Act. That application was rejected on the 
ground that the decree in the mortgage suit which I have read 
already included a decree under section 90 of the Transfer of Pro- 
party Act. The order of rejecting the application, dated the sth 
June, rgor, continues as follows: “ The decre-holder further prays 
for a personal decree against the defendants but they not being 
mortgagors cannot be personally liable and no personal decree was 
prayed for in the plaint. In the plaint a decree under section go 
Transfer of Properuy Act against the estate of the deceased mortgagor 
was prayed and such a decree has been granted. So the petitioners’ 
prayer be disallowed.” 

In the lower appellate Court the District Judge appears to have 
thought that the effect of that order was to dismiss the suit or the 

.. © 


`~ 


Vor. XXVII] HIGH COURT, 


claim under section 9o as against the widow  Thakomoni. On 
the authority, as he says of a long line of cases ending with the 


case of Ram Pershad y Jagannath (1), he held that under the Code. 


of 1882 the claim under section до having been dismissed against 
Thakomoni, sbe ceased to be а party to the suit within the meaning 
of section 244, Code of Civil Procedure and was therefore not іп а 
position to com? in under that section in the execution department 
and object to the sale of the whole tank including her share. 

In my opinion, the learned District Judge has misunderstood 
the effect of the order of the 5th June, t9or. The original decree 
which included a decree under section go remained. "There was 
no dismissal of the claim under section 9o against Thakomoni. 
Thakomoni continued to be a party defendant on the record, 
though it may be that she was not on the record in her own right 
but as representative of the deceased Durga Das. The sale there- 
fore of the whole tank must be held to have taken place in execu- 
tion of a decree to which Thakomoni was a party, though in a 
representative capacity, If that beso, the decision of the Full 
Bench in the case of Punckanun Bandopadhyav. Rabia Bibi (2), 
shows that if the property claimed by Thakomoni in her personal 
capacity was sold in execution as the property appertaining to the 
estate of Durga Das, it was open to Thakomoni to apply under 
section 244 to have the sale set aside so far as it related to the 
sh re of the tank to which she was personally entitled. fit was 
open to her so to apply, a separate suit by her was prohibited by 
section 2:4 of the code of 1882 and is now prohibited by section 47 
of the present code. Itis.mot disputed that if this suit can only be 
maintained if regarded as an application under section 47 of the 
present code, it is out of time. The view which I have expressed is 
the view adopted by the learned Munsiff in the trial court and seems 
to me to be the right view on the facts as they appear on the 
record. 


In my opinion therefore, the appeal in so far as it relates to the ` 


. 4} annas share of the tank claimed by Thakomani must be allowed 

“and in so far as it relates to the 14,as. share of the tank claimed by 
Umamoyee dismissed. In the circumstances of thig case each party 
will bear their own costs throughout. i 


Walmsley, J.—1 agree. Я 
ALT. M. Appeal decreed in part. 
(1) (1902) I. L. R. 30 Calc. 134. (2) (1890) I. L. К. ту Cal 711. 
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Before Mr. Justice D. Chatterjee and Mr. Justice Walmsley. 
UDIT NARAYAN JHA | 


v. í 
: MUSAMMAT JASODA SAHUN KALAN ANDeOTHERS.* 


Mortgage decree— Mortgage executed by widow and next reversiomer— Decree 
against both —Execution, application for, against both-—Objection as to interest 
after period of grace by widow—Widow, death of, pending execution— Next 
reversioner, if can raise same objection subseguently—Decree absolute—Fur- 
ther interest, E * 


A, а Hindu widow in possession of her husband's estate and B, the next rever- 
sioner, jointly executed a mortgage bond on which the creditor obtained a decree 
against both and executed the same against both, claiming inferest at the Bond 
rate until actual payment. A alone made an objection as regards interest sub- 
sequent to the period of grace but her objection was disallowed, Pending execu. 


' боп A died and B was substituted in her place. B then filed a fresh objection on' 


the ground that the decree-holder was not entitled to interest after the period of 
grace under the terms of the decree. About the same time he filed an applica- 
tion for the amendment of the decrees on the ground that it was not in accordance 
with the Judgment : ` 

Held, that B was entitled to defend his newly acquired title by all means 
accessible to his new character. | 


The proper period for allowing further interest after the perlod of grace, 


. would be when the decree absolute is made. If the decree absolute does not 


contain any mention of interest it should be considered as disallowed. 
*. 
Appeal by the judgment-debtor. 


- Application for execution. 


N 


. The material facts and arguments appear from the judgment, 


Babus Ram Chunder Mosumdar. and Uma Charan Laka for the 
Appellant. | 

- Babus Mahendra Nath Roy and Gurudas Sinka for the Res- 
pondent. ` ~ 


А C. А. V. 
The judgments of the Court were as follows : 


D. Chatterjee, J.—Mussumat Nainabaty, a. Hindu widow in 
possession of the estate of her husband, and the next reversioner 


. who is the appellant before us, jointly executed a mortgage-bond 


on which the creditor obtained a decree against both and executed 


‚ the same against both claiming interest at the bond rate until actual 


* Appeal from order No 204 of 1914 with Rule No, 52a of 1914, against 
the order of Babu Satis Chandra Mitra, Officiating Snbordinate Judge of rst 
Court at Bhagalpur, dated the Sth March, r9t4. 
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payment. Nainabaty alone made an objection as regards interest 
subsequent to the period of grace but her objection was disallowed 
and an appeal to the High Court was filed but withdrawn. The 
two judgment-debtors then ljointly sold a part of the mortgaged 
.property by private sale under the sanction of the Court and satis- 
fied a part of the decree. The decree was then sold to the respon- 
dent who applied for execution claiming interest at the same rate 
as the original decree-holder: pending execution Nainabaty died 
and the appellant was substituted in her place: as he was already a 
judgment-debtor on the record as a reversioner this order of sub- 
stitution must mean that he then became a judgment-debtor in his 
„own right as full owner. He now filed a fresh objection on the 
ground that the decree-holder was not entitled to interest after the 
period of grace under the terms of the decree : about the same time 
he filed an application for the amendment ofthe decree on the 
ground that it was not in accordance with the judgment. These 
two proceedings were run as alternative proceedings so that if the 
one failed the other might be fought out. Both the applications" 
were rejected and we have before us the Misc. Appeal in the objec- 
tion case under section 47 and the Rule in the amendment case. 

The first question that suggests itself on the facts stated is one 
of the competency of the present proceedings. The appellant Udit 
Narain was a party to the decree and a party to the execution: can 
he re-open matters settled" by orders made prior to the death of 
Nainabaty ? I think there is a fallacy involved in the question. The 
Udit Narain that was a party before the death of the widow in 
possession was merely the presumptive reversioner Udit who had 
no present interest in the property in dispute, who had a mere con- 
tingent interest а mere spes successionis which he could not dispose 
of: his right was cóntingent on his surriviving the widow and might 
never come into being. The Udit Narain who has initiated these 
proceedings is the present heir of the last male owner and is fully 
clothed with all the rights of a proprietor. The identity is only in 
the name and not in the title or the character ; so far as these are 
concerned he is quite a different man. I think he is entitled to 
defend his newly acquired title by all means accessible to his new 
character. Coming to the merits, I find that the ordering portion 
_ of the judgment was. “The principal amount is to bear interest 

at the rate stipulated in the bond and the cost to bear interest at 
6 per cent per annum, should the defendant rst party make default’ 
to pay the decretal amount within 6 months from this date it shall 
be realised by the sale of the ss ds properties," 
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The decree gives the (1) principal with interest at the bond rate up 
to date of suit, (2) interest at the bond rate from date of suit to the 
date of realization, (3) interest on the interest.at 6 per cent per annum 
from date of suit to date of realization (4) interest orecosts at 6 per 
cent per annum from date of decree to date of realization, (5) costs . 
and then orders that if they fail to pay the whole of the decretal 
amount within the period fixed by the Court (6 months) the decretal 
amount would be realized by the sale of the mortgaged properties, 


Under the provisions of sections 86 and 88 of the Transfer of 
Property Act as interpreted by their Lordships of the Privy Council 
in the case of Sundar Koer v. Rai Sham Krishen (1). “A general 
account shall be taken once for all and an aggregate amount be 
stated in the decree for principal, interest and costs due on a fixed 
day and after the expiration of that day if the property should not 
be redeemed the matter should pass from the domain of contract 
to that of judgment and the rights of the mortgagee should thence- 
forth depend not on the contents of his bond but on the directions 
in the decree.” Section 209 of the old Civil Procedure Code which 
applies to the present decree provided that when the Court gives 
a decree for money it can direct, in addition to the principal sum 
with interest up to date of suit, the payment of interest on the princi- 
pal ata reasonable rate from date of suit to date of decree and 
further interest from date of decree to date wf payment If no such 
interest is expressly given it is to be considered as refused. 


Now if sections 86 and 88 of the Transfer of Property Act in- 
clude the whole period up to the expiration of the period of grace the 
jurisdiction to grant further interest must be under section 209 of 
the Civil Procedure Code : for it is after that period that the matter 
passes from the domain of contract to the domain of judgment. 


In the present case there is no indication of any interest being 
decreed subsequent to the period of grace : all the five items of the 
decree including the costs form the decretal amount the failure to 
pay which would make the amount realizable by sale. This is the 
preliminary decree and until ‘the 6 months expired there was no 
knowing whether any further interest would be payable. It seems 
that the proper period for allowing further interest would be when 
the decree absolute is made. The decree absolute or rather order 
absolute in this case dóes not provide for any such interest and I 


think no such interest was given by the decree. It is contended 


that the words in the original fa-raz-wosoel used in contradistinction 
(1) (1906) І. І. К. 34 Cale. 150 3 LN L. J. 106. 
"9*9 
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from the words adaf show that the' decree meant to make a distinc- 
tion between the date fixed for pryment and the date of actual 
realization, I think this argument is not'sound. The words wosool 
and adai are relative terms. The creditor makes wosvo! ог realiza- 
tion when the debtor makes adaí or payment. So that the decree 
as made seems to speak of the same point of time by the words 
100500! and adai and is to my mind one in accordance with “the 
judgment. It is true-that it allows interest on interest at 6 per cent. 
per annum from date of suit to date of realization but that has been 
accepted. In this view of the matter, I think that the Rule. should 
be discharged and the appeal decreed. The interest will be calculat- 
ed ‘up to the end of the period of grace and if on that calcula- 
tion anything is found due to the decree-holder execution will go on 
for the same. If the whole amount due should be found to have 
been satisfied before the present objection the execution case will 
be dismissed. The appellant i is entitled to his costs which, -we fix at 
3 gold: mohurs. | s 

Walmsley, J.—1 agree. E 
AT Me ce Appeal allowed : Rule discharged. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and MA Justice 
Richardson, 


MEHER ALI AND ANOTHER 
Е Lo 
KALA] KHALASL* 


Ejectment— Under.raiyat— ntes est; if heritable—' Kayem? — Stkayee ЖКаезАа?—- 
Decree; form of—Raiyat at fixed rate, tf сан create permanent kesitable 
interest, . 

The interest of ap ündéi-raiyat is not heritable. ` А 
Arip v. Ram Ratan (1), and Jamini Sundari у Rajendra Nath (2) followed, 
* Appeal from Appellate D:cree No. 3929 of 1913, against the decree of 

G. B. Mumford Esq , District Judge of Faridpur, dated the 7th June, 1917, 

affrmirg that of Rabu Riseswar мап Munsiff of _Madaripur, dated the 

29th May, 1912. - è : 
(1) (1904) T. T, В. 3t. Cale, 7g Р. В, ‚В С.З. N. 479 F. B.. 
(2) (1906) 11 C. W. N. 579. j 
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Where a suit was instituted before the expiry of the agricultural year current 
at the time when the original under-raiyat dies, the proper form of the decree 
would be one for ejectment against his representatives, to be executed only on 
the expiry of that particular agricultural year. 

An occupancy raiyat is not competent to create a permanent heritable under- 
raiyati Interest. 

The use of the word ‘Kayem? imports not fixity of rent, but only permanence 
of occupation of the land. | 

A description of the ЖКабийа? as *Stkayee Karska kabuliat does not necessari- 
ly imply that the grantee was intended to have a permanent heritable interest. 


Obiter. A raiyat holding at a fixed rate of rent is competent to create a 
permanent heritable interest in favour of his grantee, although,the latter wgs an 
under-ralyat. 


Hari Mokhun v. Atul Kriskna (3) referred to. 
Appeal by the Defendants. . 
Suit for ejectment 


In the aduliat executed by the ancestor of the defendants in 
favour of the plaintiff, the interest of the latter was described asa 
Rayemi karsha jote. The kabuliat was described as szAyee Rarsha 
kakala, The original tenant died in rg10 and on the 4th April 
the plaintiff instituted a suit to eject the defendants who were his 
descendants on the ground that as the leasehold interest was not 
heritable, they had no Fight to remain in occupation of the land. 
The Courts below decreed the suit. 


Babu Surendra Chunder Sen for the Appellants. 
Babu Rupendra Kumar Mitter for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the defendants in an action 
is ejectment. The ancestor of the defendants executed. kabulyat 
in favour of the plaintiff on the rst June, 1889 in respect of the 
disputed land which covers an area of ‘six’ cottahs. The original 
tenant died in 1910. On the 4th April t911, the plaintiff com- 
menced this action to eject the defendants who are his descendants 
on the ground that as the leasehold interest was not heritable, they 
had no right to remain in occupation of the land. The Courts 
below have decreed the suit. In support of the present appeal, it 
bas been urged that the plaintiff was a raiyat at a-fixed rate of rent 
and was competent to create as he did a permanent heritable 
interest in favour of his grantee, although the latter was an under- 

(3) (1913) Unreported. Civil Rule No. 1260 of 1913, decided on the 17th 


June, 1913. i 
- ee е 
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raiyat. It has not been disputed by the respondent and in view of 
the decision in Hari Модон v. Atul Krishna (т), it cannot be dis- 
puted that this result would follow if the plaintiff is a raiyat at а 
fixed rate; but it has been argued that he is not a raiyat of that 
description, — 8 

In the kabulyat executed by the ancestor of the -defendants in 
favour of the plaintiff, the interest of the latter is described as Aayemf 
&arska jote. The contention of the appellant is that the use of the 
term Aayemi indicates . that the plaintiff was a raiyat at a fixed rent, 
This position has been controverted by the respondent, and rel ance 
has been placed on the decision in „Faze? Sheikh v. Keramuddi 
Sheik (2), to show that the term *Aayemi? does not necessarily 
indicate fixity of rent Reference has also been made to paragraph 
15 of the Report of the Rent Law Commission, dated the rsth July, 
1880, published in the Calcutta Gazette of the 21st July, 1880. The 
opinion was expressed by the Commission, as the result of their 
enquiries, that in Backergunj even the interest of a howladar is not 
held ata fixed rent; and this, indeed, was the view adopted by this 
Court in the case of Haromohkun Mookerjee ү. Ranee Lalun Monee 
Dasee (3). If the interest of a howladar does not imply fixity of 
rent, it is obvious that a subordinate tenant, whose interest is that 
of a Aayemi karshadar does not hold ata fixed rent. We are of 
opinion that the use of the term ‘Aayemi’ imports, not fixity of rent, 
but only permanence ofoccupation of the land, and this view is in 
accord with that adopted in Gayratulla v. Girish (4°, and Fasel 
v. Keramuddi (a). The position then, is that the plaintiff was an 
occupancy raiyat, and was not competent to create in favour of 
the ancestor of the defendants, a permanent heritable under-raiyati 
interest. i 

It has been finally argued on behalf of'the appellant that as the 
kabulyat is described as Sthayee Кайа Kabulyat, the intention of 
the grantor, whatever restrictions then might have been on his own 
rights, was to create a permanent'and heritable interest in the grantee, 
and, that, notwitbstanding the provisions of section 85 of the Bengal 
Tenancy Act, it is not open to him to question the validity of the 
grant made by him. In our opinion, there is no force in this con- 
tention for the description of the Kabulyat as ''SzAayee Karsha” 
Kabulyat does not necessarily imply that the grantee was intended 
to have a permanent heritable interest, We must take that expres- 

(1) (1913) Unreported, Role No. 1260 of 1913; 23 I. С.'925, 

(2) (1902) 6 C. W. N. 916. (3) (1864) 1 W. К, s. 
(4) (1907) 12 C. “р 175. 
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sion along with the description of the interest of the grantor him- 
self, who was only an occupancy raiyat, and not a raiyat, at a- fixed 
rent; he could not consequently be assumed to have created in the 
grantee a permanent heritable interest in contravention of the ex. 
press provisions of the law. In this view, no questien of estoppel 
arises. | Ё І 

Tf, then, the grantee was an under-raiyat, as he must be held to 
have been, it cannot be disputed that his interest was not heritable. 
This view is supported by the cases of Arip Mandal v. Ram Ratan 
Mandal (1, and Jamin Sundari Dasi v. Rajendra Nath Chukra- 
фину (а). With reference, however, to the decision of the Full 
Bench іп Arip Mandal v. Ram Ratan Mandal (xy. it has been 
argued that as the present suit was instituted before the expiry of 
the agricultural year in which the tenant died, the suit was prema- 
ture and was bound to fail We are not prepared to accept this 
contention as well-founded. Assuming that the suit was instituted 
before the expiry of the agricultural year current at the time when 
the original under-ryot died, the proper form of the decree would be 
one for ejectment against his reprentatives, the defendants, to be 
executed only on the expiry of .that particular agricultural year. It 
is not disputed that the agricultural year mentioned has expired long 
ago and that the defendants have nevertheless continued in occu- 
pation of the land. The decree, for ejectment made by the Court 
below must consequently be affirmed’ and this appeal dismissed 
with costs. 
А. T. M. Appeal dismissed. 


(т) (1904) I. L. К. 3t Cale. 757; 8 C. W, N. 479. 
(2) 41906) 11 C. W. N. 519 
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Before Mr. Justice №. №, Chatterjea and Mr. Justice Greaves, 
MAHABIR MISSER AND OTHERS 


, ^ Cm 
р. < Tors. 
NANDA KISSORE MISSER-AND OTHERS.* January; S: 


Res-judicata—Compromise decree—Compromise relating to extrancous matler— 11914. 
Exbaneous matter embodied in decree— Petition containing’ argument, not 
registered, if admissible in evidence—Adverse possession—~Waste land—~ 
Tethering and throwing Cow-dung. с 


A previous suit between the parties about a piece of land (three cottahs in 
area) ended in a compromise. The terms ofthe compromise were set out in a 
petition which afeer stating that each party will remain in possession of one half 
of the three cottabs in dispute in that suit, ran as follows: “ Be it noted that « 
the Brit lands shall remain in possession of each of the parties in the same way + 
‘as they stand entered in the survey khatian...... А decree may be passed in this ж 
. suit in favour of the plaintiff in respect of x cottah то dburs of landas per (fol 
lowing) boundaries." The whole of the petition of compromise including the 
above was recited in the decree and the order was '*It is ordered that -the sult 
be decreed as per terms ofthe petition of compromise." In a subsequent suit 
for recovery of possession of waste land which was recorded as plaintifs Brit 
land in the record of rights: . ~ 


Held, that the previous suit did not opérate as Avs judicata, even though the 
argument about the Brit lands formed the consideration for the compromise, 


Held also, that the agreement recorded in the decree, though not registered was , ` 
admissible in evidence. ә 


Pranal Anni v, Lakshmi Anni (1) referred to + 

A decree recording an argument as one of the terms of the compromise though 
not relating to the suit, is a legal record of the.agreement between the parties and 
as such ayailable to the party as evidence. 

Acts, such as tethering of cattle and throwing cow. didis on theland, if 
unaccompanied with the assertion. of any adverse right, would not necessarily 
denote that & claim of ownership to the land was thereby asserted. 


* Appeal from Appellate Decree No, 2181 of.1913, against the decree of Babu 
Hridoya Nath Morumdar, Subordinate Judge, 2nd Court, of Mozufferpur, dated 
the 19th May, 1913, reversing that of Moulvi Abdur Rahim, Munsiff of Motihari 
dated the gth October, 1912. 

(т) (1899) I. L, R. 22 Mad. 508 (514). . . 

(+ See also Bindesri Naik v, Ganga Saran (1897) I. L. R. 20 All. 171 (180), 
Gupta v. Bijoya (X897) a C. W. N. 663, Kaghubaus Mani Singh v. Makabir 
Singh (1905) I. L. R. 28 АЛ. 78, Рада Muthammal v. Esup Rowther (1906) 
L L. В. 29 Mad. 365, Gobinda v. Dwarka (1908)7 C. І. J. 492, I. L. В. 35 
Calc. 837 and Panckanon v. Chandi (1910) 14: C, W. М. 874 (878), I. L. R. 37 
Calc. 808, For a contrary décision, see Birbhadra v. Kalpataru (1905) 1 C. L. J. 
388 and Gurdeo Singh v. Chattdrikah Singh (1907) 5 С. L, J. 611 (636), L L. R, 
36 Calc. 193—Rep.) . І 
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Radhamoni v. Collector of Khulna (1) referred to. 
Appeal by the Plaintiffs. 
Suit for revovery of possession of land. 
. The material facts and arguments appear from the judgment, 
Babu Sib Chandra Palit for the Appellants. p. ui 


No one appeared for the Respondents. 


C. А. V. 
The judgment of the Court was as follows : 


Two questions have been raised in this appeal. The first is, ` 
whether a certain compromise decree in a previous-suit between’ the 
parties, operates as Jes judicata or at any rate, is evidehce of an agree- 
ment between the parties with reference to the land in suit, and the 
second, whether the suit is barred by limitation. 


The present suit is for recovery of possession of 2 cottas and odd 
of Parti (waste) land which was recorded as plaintiffs’ Brit (rent free) 
land in the record of rights. The Court of first instance decreed 
the suit, but the lower appellate Court reversed that decree, and 
the plaintiffs have appealed to this Court . 


It appears that there was a previous suit between the parties, 
about another piece of land (3 cottas in area) which ended in a. com- 
promise, The terms of the compromise were set out in a petition 
which after stating that each party will remain in possession of one 
half of the 3 cottas in dispute in that suit, тап as follows. "Be it 
noted that the 571 lands shall remain in possession of each of the 
parties in the same way as they stand entered in the survey khatian 
verses A decree may be passed in this suit in favour of the plaintiffs in 
respect of т cotta то dhoors of land as per (following) boundaries.” 
The whole of the petition of compromise including the above was 
recited in the decree and the order was “ It is ordered that the suit 

, be decreed'as per terms of the pefition of compromise.” 


The learned Subordinate Judge was of opinion that the recital . 
about the Grit lands, did notappearto be an agreement, but a “mere 
notice of the intention of the parties,” and that the recital ‘was’ too 

~vague to refer to plot No. 845-(the plot to which the land in suit 
is alleged to appertain). But plot No. 845 is one of the Brit plots 
entered in the Survey Khatian and we are of opinion that the clause 
"the Grit lands shall remain in possession of each of the parties 
in the same way as they stand entered in the survey khatian” 
amounted to an agreement between the. parties, and an agreement 


(1) (1900) І, L В, 27 Calc. 943 ed 
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about all the Zi? lands entered in the survey khatian, including plot 
No. 845 which was one of the plots entered therein. The learned 
Subordinate Judge was further of opinion that even if it was an 
agreement, it was outside the scope of the suit, and being unregistered 
was inadmissible in evidence. It is contended on behalf of the 
appellant that the compromise decree operates as Res judicata and 
at any rate is evidence of the agreement. 

We are of opinion that it does not operate as Res judicata. Order 
23 rule 3 provides that when a suit has been adjusted wholly or in 
part by-any lawful agreement or compromise, the Court shall order 
such agreement or compromise to be recorded, and shall pass а 
decree in accordance therewith, so far as it relates to the suit. 

It is true all the terms of the compromise were recited in the 
decree, but the compromise, in so far as it related to the suit, was 
with respect to the three cottahs (the subject matter in dispute -in 
that suit), and the court was expressly asked to pass a decree in the 
suit in favour of the plaintiff in respect of 1 cotta 1o dhoors of land, 
being a moiety of the land in suit, and the order of the Court that 
the suit be decreed as per terms of the petition of compromise 
evidently had reference to the prayer made in the petition, vis , 
that a decree might be passed with respect to one half of the land 
in suit, Я 

It ig contended however that the agreement about the Zi? lands 
formed the consideration for the compromise, and that therefore 
the decree operated as Aes judicata with regard to it also. But even 
if it did form consideration for the compromise, the Court was never 
asked to pass a decree with respectto any matter other than the 
land in dispute in that suit. There was no decree as regards the 
Brit lands, and the decree cannot therefore operate as Res judicata, 
with regard to the Sit lands. In this view it is unnecessary to 
consider the authorities upon the question whether a compromise 
decree can operate as Aes judicata upon any matter other than that 
relating to the suit, upon which there is some conflict of judicial 
opinion. . ` 

But although the decree does not operate as Res judicata, we 
think the agreement recited in the decree is admissible in evidence, 
though not registered. In the case of Pranal Anni v. Lakshmi 
Ати (1), the Judicial Committee of the Privy Council observed as 
follows—“If the parties, after agreeing to settle the suit of 1885 on 
the footing that they were each to take a half share of the lands 
involved in the suit, and also a half share of the lands now in dis- 

(1) (1899) I. І, R, 22 Май, 508 (514.) | 
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pute, had informed the learned Judae that these were the terms of 
the compromise, and had invited him, by reason of such compro- 
mise, to dispose of the conclusions of the suit of 1885, their Lord- 
ships see no reason to doubt that that order of the learned Judge, 
if it had referred to or natrated these terms of compromise, would 
have been judicial evidence, available to the appellant, that the 
respondents had agreed to transfer to her the moiety of land now 
in dispute.” In that case although the Razinamah which was sub- 
mitted to the Court referred by way of remark to the arrangement 
arrived at, between the parties with respect to the lands not forming 
the subject matter of the suit, the Court in its order referred only to 
the lands in dispute in that suit. 

In the present case the decree states "on perusing the pefition 
of compromise to the effect” and then recites all the terms of the 
compromise including those relating to the Brit lands. The order 
of the Court of, that the suit “be decreed as per terms of the peti- 
tion of compromise” must be taken to refer to all the terms, includ- 


- ing those relating to the Brif lands, althóugh it must де taken to 


have given effect to the terms of the compromise only in so far as” 
they related to the suit, as the only decree which the Court was 
asked to pass was with respect to the lands in dispute in that suit. 
But all the terms including those relating to the Brif lands were 
submitted to the Court, and were perused by it, and the order 
of the Court must be taken to have referred to or narrated the agree- 
ment relating to the zif lands. In any case the agreement relating 
to the Brit lands was recorded in the decree. Under Order 23, 
Rule 3 of the Code of Civil Procedure, the Court is to record, the 
agreement of compromise, and to pass a decree in a-cordance there- 
with in so fat as it relates to the suit, A decree therefore recording 


_an agreement as one bf the terms of the compromise though not 


relating to the suit is a legal record of the agreement between the 
parties and as such available to the appellant as evidence. We are 
accordingly of opinion that the agreement recited in the decree, 
dees not require registration and is admissible in evidence. -The 
learned Subordinate Judge should have therefore considered it as 
a piece of evidence in the case. 

.The second contention relates to the question of limitation. 
The learned Subordinate Judge has found that the lands were parti 
(waste.) That being so we do not appreciate what he means by 
saying “such being the character of the lands, the plaintiff could 
have shown that they exercised dominion over the lands in dispute 


` before the Bhadon of 1318 F. S., when the defendants are said to 
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have got into them.” The only acts of possession exercised by the 
defendants as found by the Subordinate Judge are “tethering of 
cattle, and throwing cow-dungs on the land.” But such acts if 
unaccompained with the assertion of any adverse right, would not 
necessarily degote that а claim of ownership to the land was there- 
by asserted, and as observed by the Judicial Committee in the case 
of Radhamont Debi ү. The Collector of Khulna (1), possession in 
order to be adverse must be adequate in continuity, in publicity, 
and in extunt. The léarned Subordinate- Judge does not appear to 
have considered these matters in deciding the question oflimita- 
tion. 2 
- We are of opinion that the case should go back for а re-hearing 
of the appeal. The decree of the: lower appellate Court is accord- 
'-' ingly set aside And the case remanded to that Court for a re-hearing 
„of the appeal in accordance with the above remarks. Costs to 
abide the result. 

A. Т. M. ч Case remanded, 
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Before Mr. Justice Richardson and Mr. Justice Walmsley. 


RANI MINA KUMARI SAHEBA 
v. а 
ICHAMOYEE CHOWDHURANI AND ANOTHER,* 


Occupancy holding—Non-transferable—Custom of transferability subject to pay- 
ment of customary Nazat—Evidence—NWgzar, amount of—Nazar determined by 
agreemeni—Tvransferee of, holding, title of, when accrues. 


In order to establish a custom of transferability subject to the payment of a 
customary wasar, the evidence must show that the landlord Is bound to recognise 
the transfer when жава” of the amount, or at the rate, determined by custom is 
tendered to him, There is all the difference between a fixed nasar, which the 
landlord is obliged to accept whether he likes it or not and a nasar which is 
bargained for and paid as the price of a consent which he may give or withhold 


* Appeals from Appellate Decrees Nos. 2651, 2884 to 2897 of 1915, against 
the decision of J. Phillimore, Esq., District Judge of Birbhum, dated the 29th 
June, 1915, affirming that of Babu Nishi Kanta Banerjee, Munsiff of Additional 
Court at Rampurhst, dated the 18th March, 1914. 
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as he pleases. А practice or course of business in a zemindary office according 
‘to which a transferee is recognised provided that the amount of the #asar is 
satisfactory to the landlord {s not sufficient, 

The payment of nasar without more isan {indication that the jotes are not 
transferable without the lendlord's consent given on receipt of the жакау. 

A custom which leaves the amount or rate of масле indefnite, is vold for 
uncertainty. The position is not better than when the wazar is determined by 
agreement. 

Uf there is a customary rate of nasar which the landlord is obliged to accept, 
the transferee of an occupancy holding has no title under the custom until he 
has paid or tendered nasar at that rate: Sido Sundari v. Raj Mokas (1) and 
Makaraja Radha Kishore v. Ananda Pria (2) referred to. 


Appeal by the Plaintiff. t E. DE" 
Suit to recover possession of an "occupancy holding. 
'The material facts and arguments appear from the judgment. 


Babus Bepin Behary Ghose and Urukramdas Chucherbutty for 
the Appellant. > і 

Babus Ram Chunder Mozumder and Gouranga Nath Banerjee 
for {Не Respondents. 

С, А, V, 

The judgment of the Court was as follows : 

S. А. збут of 1915:—Тһе appellant is the plaintiff in a suit 
brought to recover actual possession of an occupancy holding 
in the village of Basgnta of which he is the proprietor. His case 
is that the holding is non-transferable and that the defendants who 
are in possession as purchasers from the original tenant are mere 
trespassers Of the defences raised we are now concerned only with 
the defence that occupancy holdings in the village are transferable 
by custom without the landlord’s consent. The written statement 
says nothing about the payment of nasar customary or otherwise. 
There is no plea that nazar -has in fact been paid. Nor is there any 
reference to nazar in the issue framed upon this question. The 
issue is merely “Are the disputed holdings transferable by local 
custom or usage?” At the trial, however, evidence relating to the 
payment of mazar has been given and both the Courts below have 
found in favour of a custom of transferability involving in some way, 
which is not clearly defined, the payment of nasar, The question 
is whether the finding can be supported in law. 

The cases on the subject of customary nasar will be found 
collected in Mr. Sen’s work on the Bengal Zemindary Act (3rd 
Edition, pages 136, 137). The principle of the cases is clearly this 

(1) (1903) 8 С. W. N. 214. l (а) (1903) 8 С, W. №, 235, 
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that in order to establish a custom of transferability subject to the 
payment of a customary лаза” the evidence must show that the 
landlord is bound to recognise the transfer when nazar of the 
amount, or at the rate, detérmined by custom is tendered to him. 
There is all the difference between a fixed nazar, which the land- 


lord is obliged to accept whether he likes it ог not anda nazar 


which is bargained for and paid as the price of a consent which he 
may give or withhold as he pleases. А practice or course of busi- 
ness in a zemindary office according to which a transferee is recog- 
nized provided that the amount of the лаза» is satisfactory to the 
landlord is not sufficient. 

Tried by this standard the finding of the learned Munsiff is not 
a good finding of a custom. It is not enough to say “that there 
are constant transfers and the transferees pay nazar to the landlord 
to be recognized." "The two statements 'that "occupancy jotes are 
transferable” and that “landlords recognise, such on payment of 
nazar” are as they stand inconsistent The payment of nasar 
without more is an indication that the jotes are not transferable 
without the landlord’s consent, given on receipt of the nazar. 

The finding of the learned District Judge is more artificial but 
as it rests on the same materials-it is perhaps not surprising to find 
that it is also open to objection. He holds “that a custom or 
usage existed in the plaintiffs estate at Basanta by which occupancy 
holdings are transferred "with the knowledge but without the consent 
of the landlord and are recognized by the landlord upon payment 
of a nazar fixed by custom.” It may be presumed that the Judge 
means that the transfers are or must be recognized by the landlord. 
Apart, however, from any question of grammar, the substantial 
objection to the finding is that it does not state the amount of the 
customary sazar, As to that there is no definite conclusion arrived 
atin the judgment. The Judge says that “the landlords recognize 
all transfers of occupancy holdings, provided a fixed nazar, generally 
four annas in the rupee on the purchase of the property is paid." 
But though he adds that “the mazar varies in different estates" he 
does not determine the rate payable in Basanta. 

Now obviously a custom which leaves the amount or rate of 
nazar indefinite must be void for uncertainty. The position is no 
whit better than when the aasar is determined by agreement. No 
one knows what he has to pay and the landlord can demand what 
he pleases and refuse his consent unless he is satisfied. ` 

Further there is another vice in the judgment, It is not found 
that the defendants paid or tendeka any nazar. As I‘have said the 
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written statement contains no such plea, and even if it be assumed 
that there is a customary rate of nazar which the landlord is obliged 
to accept the defendants have no title under the custom until they 
have paid or tendered nazar at that rate. [Maharaja Radha Kishore 
Manikya v. Sreemutty Ananda Pria (1), Srimutty Sibh Sundari Ghose 


` у, Raj Mohun Сида (а)]. 


For these reasons, the judgments and decrees of the Courts. below 
should, in my opinion, be set aside and a decree made in favour of 
the plaintiff awarding her khas possession in accordance with the first 
prayer of the plaint with costs throughout. There will be a remand . 
of the suit to the Court of first instance in order that the claim for 
mesne profits may be tried. . б 7 

This judgment governs the consolidated appeals other than 
Appeals 2892, 2893, 2854, 2895 and 2896, which fail on other grounds 
and are dismissed with costs. р 

I may add that we allowed the parties, at their request, time to 
settle the matter, but they have not found it possible to arrive at an 
agreement. | 
Appeals Nos, 2651, 2884 ї0.28дт ані 2897 decreed, 

Appeals Nos. 2892 to 2896 dismissed. 
(1) (1903) 8 C. W. N, 235. (2) (19031 8 C, W. N. 214. 


A, T. M. 


‘CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Beacheroft. f 


PADE MAHOMED 
v. 
CHEETRA NATH CHOWDHRY anD oTHERS.* 

Suit, trial of—Suit, institution of, in wrong court—Court, duty of —Court, if can 
try. the suit on merits, instead of returning the plaint—Cioil Procedure Code 
(det У of 1908) О. 7R. ro— Applicability to Provincial Small Cause Court. 

A Small Cause Court Judge is bound to return a plaint for presentation to 
the Court in which the suit should have been instituted. After deciding that the 
* Civil Rules Nos, 895 to 899 of 1916, against the decision of Babu Thakurdas 

Banerjee, Small Cause Court Judge of Phakurgaon, dated the 3rd July, 1916, 
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suit is not triable by him, he should not proceed to try the case on the merits t 
Ladhajt v. Hart (1) referred to. 
Order 7, rule то of the Code, of Civil Procedure applies to Provincial Small 
Cause Courts, 
Applicatiorffor revision by the Plaintiff, under settion 25 of the 
Provincial Small Cause Courts Act. . 


Suit for rescission of a contract, and, in the alternative, for a 
declaration that the contract "was either void or voidable and for 
consequential reliefs. 


The material facts and arguments appear from the judgment. 


Babus Sarat Chunder RoyChowdhury and Lal Моћап Ghose for 
the Petitioner. 


Babu D. N. Bagchi for the Opposite Party. 
The judgment of the Court was delivered b y 


Mookerjee, J.—(Rulé 895 of 1916) We are invited in this Rule 
toset aside a decree of dismissal made by a Court of Small Causes. 
The suit was in essence for rescission of a contract, and, in the alter- 
native, for declaration that the contract was either void or voidable 
and for consequential reliefs Objection’ was taken by the defendants 
that the? suit was excluded from the cognizance. of a- Court of 
Small Causes under clauses 16 and 19 of the second schedule to the 
Provincial Small Cause Courts Act. The defendants also objected 
to the claim on the merit’. The Small Cause Court Judge found that 
the suit was not cognizable in his Court under clauses 16 and 19; 
but, notwithstanding this conclusion, he proceeded to try the case on 
the merits and ultimately dismissed it. The plaintiffs now contend 
that the only course open to the Judge was to direct that the plaint 
be returned to the plaintiff for presentation to the proper Court, 
This view has been controverted by the defendants. In our opinion 
the order made by the Small Cause Court Judge is obviously 
wrong. 


Order 7, Rule 10 of the Code of 1908, which applies to Provincial 
Small Cause Courts as is clear from Order 50, provides that the plaint 
shall, at any stage of the suit, be returned to the plaintiff for present- 
ation to the Court in which the suit should have been instituted. 
The words "at any stage ofthe suit" were introduced in the Code 
of 1908 and did not appear in the corresponding provision of the 
Code of 1882, namely section 57. These would really amount to 
a legislative approval of the decision of a Full Bench of the Bombay 


(1) PM 1 Bom. L. К. 176, ( + ў 
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: High Court in the case of Prabhakarbhat у. Viskwambhar (i`. Con- 


sequently, it was incumbent on the Small Cause Court Judge to 
return the plaint to the plaintiff for presentation to the proper Court. 
Ladhaji v. Hari (2). The Rule is accoruingly made absolute, the 
order of the Small Cause Court Judge set aside. The plaint will 
be returned to the plaintiff in order that he may present it to the. 
proper Court for trial of his claim. As the Rule has been opposed 
we make it absolute with costs which we assess at one gold mohur. 
We are of opinion that the Rule'should not have been opposed, 
and, if it had not been opposed, we would not have been disposed 
to allow costs to the petitioner. 


It is conceded that this judgment will govern the aBalogous Rules 
Nos. 896 to 899 (of 1916). These Rules also are made absolute with 
costs—one gold mohur in each case. 

A. T. M. Rules made absolute 
(1) (1884) I, L R 8 Bom. 313. (2) (1899) 1 Bom 1, К. 176. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
= Mr. Justice, Walmsley. . 


DHARANIDHAR ADITYA AND OTHERS 
9. 
- HEMANGA CHANDRA JANA.* 


Suit, trial of —ex parte decree, setting aside of, by another decree, " 


When a consent decree was set aside, the result was to relegate the parties to 
the position they previously occupied, with the result that the suit which had 
terminated in the consent decree ha! to be retried when the consent decree was 
vacated 1 Khajooronissa v, Rowshan fenan ‘t) referred to. 


Where a suit was terminated by an ex parte decree, which was set tide by 
a Court of competent jurisdiction : 


Held, that the ex parte decree whereby the | suit was terminated, stood can- 
celled and the sait remained on the file of the ‘Court аз ап undisposed of suit and 
that the Court should proceed with the trial of the suit. 


* Civil Rule No 7 of 1917, agdinst an order‘ of Babu Hem Chunder Bose, 
Munsiff of Midnapore, dated the 20th November, 1916. 
(1) (18761 I. L, К. 2 Calc. 184. 


o (3) (1910) t5 C. L. J. 217. 
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Application for revision under section 113 of the Code of Civil 
Procedure by the Plaintiff. 


Suit for arrears of rent. 


* 


The material facts and arguments appear тот the judgment. 
Babu Debendra Nath Mandal for the Petitioners. 

Babu Amarendra Nath Bose for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee, J.—We are invited in this Rule to consider the 
the propriety of an order whereby the Court below has refused to 
revivé а suit for arrears of rent and to try itin accordance with law, 
The Suit was decreed ex farte on the 15th December, 1914. The 
defendant in the suit was an infant represented by his mother as 
guardian ad litem. After the ex parte decree had been made, a suit 
was instituted on behalf of the infant by another guardian to set 
aside the ex parte decree on the ground that the infant was not 
prdéperly represented and that the decree in fact had been obtained 
by fraud. This suit was decreed on the goth June, 1916, and the 
ex parte decree was set aside. On the 11ths September, 1916, the 
plaintiff applied to the Court to revive the original suit and to try it 
in accordance with law. The Court refused the application on the 
aoth November, 1916. In support of this order, reliance has-been 
placed upon the, decision іп Клеа Mohan v. Mangobinda (1). 
It is not disputed, however, that this decision is contrary to the 
view taken by the Judicial Committee in KAajfooronissa v. Rowshan 
Jehan (2), which was not brought to the notice of the Court. The 
Judicial Committee has ruled that when a consent decree was set 
aside, the result was to relegate the parties to the position they 
previously occupied, with the result that the suit which had terminat- 
ed in the consent decree had to be retried when the consent decree 
was vacated. The same’ course was followed by this Court in the 
case of Rajkumar Roy v. Hare Krishna Chakroburty (3), where it 
was pointed, out that a similar view had been adopted by the House 
of Lords in Neale v. Gordon Lennox (4). [Bibee Solomon v. Abdool 
Asees (5) ; Sarat у Kartik (6) ; Sarbesh v. Khetra (7); Chatterjee 
v. Durgadutt (8) ; Fateh Chand v. Narsingh (9). No doubt, in 
the present case the suit terminated in an ex parte decree and nota 


(1) (1910) x4 C. W. М, 558. (2) (1876) I. L. R. 2 Calo, 184. 


(4) (1902) А, C. 465. (5) (1881) L L. К, 6 Cale, 687. 
(6) (1883) L L. R. о Calc. 810, (7) (1910) тт C. L. J. 346. 
(8) (1915) 23 C. L. T. 436. b (1912) 22 C, L. J, 383. 
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Civit. ° consent decree. : That, however, makes no difference in point of' 


1917. principle. The suit had been terminated by an ex parte decree. 
рын That’ decree has been set aside by a Court of competent Jurisdiction. e 
"The effect is that the decree whereby the suit was terminated stands 
pairks cancelled, and the suit remains on the file of the Cobrt as an un- 
Mookerjee, J. disposed of suit, In these circumstances, it is incumbent upon the 
m Court to proceed with the trial of the suit. Ifthe plaintiff does not 

wish to proceed with the trial of the suit, the Court must dismiss it. 
But if the plaintiff desires to proceed with the suit, it must be 
tried in accordance with law. И 

The result is that the Rule is made absotute and the order of ће 
Court below discharged. "The suit for rent will stand revivedeand 
will now be tried in accordance with law. The petitioner is entitled 
to the costs of this Rule. We assess the hearing fee at one gold 

. mohur. 


A. T. M. Rule made absolute. 


v. 
Hemanga, 


` 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
i Beachcroft. 


Crvin, Я А 7 
раа RAMPROSAD PARAMANIK AND OTHERS 
1917. zi 
MONTR: SRICHARAN MANDAL.* 
Jurisdiction—Small Cause Court—Suit for compensation for acts which are offences 
—Frovinctal Small- Cause Courts Act (LX of 1887 as amended thy Act VI of 
1914), Schedule ГГ, Art 25-—~ Jurisdiction, absence of —Higher Court, duty of. 
A suit for compensation for wrongfully cutting a tree grown, and misappropriat- 
` ing crops raised, by the plaintiff on his, land, із excepted from the cognizance of a 
Court of Small Causes by article 35 sub-clause (ii) of the second schedule to 
the Provincial Small Cause Courts Act. 
5 When there is an entire absence of jurisdiction, no action on the part of the 


plaintiff, no Inaction on the part of the defendant, can invest the Court with 
jurisdiction, for jurisdiction cannot be created by waiver or consent [Golab Sao v. 
Stadko Lal (1) referred to] and when a subordinate tribunal has usurped juris. 
diction, it is incumbent on the Court of appeal or revision to interfere ; Surendra 
v. Bangsibadan (a) referred to. 
* Civil Rule No. 928 of 1916, against the decision of Babu Hiralal Mookerjee, P 
Small Cause Court Judge of Boalía, dated the 31st August, 1916. 
- — (1 (1905) 2 С. L. J. 384. bo» (1916) 24 C. L. J. 533 (536.) 
oe > 
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Application for revision under section 25 of the Provincial Small ' 
Cause Courts Act by the Defendants. 


Suit for compensation for a tree wrongfully cut and for crops mis- 
appropriated by the Defendants 


The material facts and arguments are stated in the judgment, 
Babu Jatindra Mohan СА sodhry for the Petitioners. _ 
. Babu Krishna Kamal Maitra for the Opposite, Party. 


The judgment of the Court was delivered by 


Mookerjee, J.—This rule is decided against a decree of a 
Cogit of Smajl Causes in a suit for compensation fora tree wrong- 
fully cut and for crops misappropriated by the defendant. The case 
for the plaintiff was that the land in dispute was hus property and 
wasin his possession, that the tree had been grown and the crops of 
mustard raiséd by him and that the defendant had ;unlawfully cut 
and removed the tree and the crops. 


Itis plain that a suit of this description is excepted from the 
cognizance of a Court of Small Causes by Art 35 sub-clause (ii) of 
the second schedule to the Provincial Small Cause Courts Act 
which has been inserted therein by the Provincial Small Cause Courts 
Amendment Act, rgry. This provision excludes from the jurisdic- 
tion of Courts of Small Causes, suits for compensation for acts which 
are or, save for the previsions of chapter IV of the Indian Penal 
Code, would be, offences punishable under chapter XVII, of the 
. said Code. It is clear that if the acts attributed to the defendants 
are true, they have been guilty of mischief, if not of theft. Conse- 
quently, the suit could not be tried by the Court of S nall Causes, 
No objection, however, appears to have been raised to the trial of 
the suit. But, after the suit had been decreed, the defendants 
applied for review of judgment. ‘The Court refused the application 
for review with ground that the objection as to jurisdiction was not 
raised at the trial. In our opinion, the review should have been 
granted." The objection as to jurisdiction was "apparent on the face 
of the record. The plaintiff could succeed, only if his allegations 
as to possession, were established. Indeed, on the evidence the 
Coutt ultimately found that the allegations were true and proceeded 
to grant relief to the-plaintiff on that basis. It is clear that, under 
such circumstances, omission on the part of the defendants to take 
exception to the jurisdiction of the Court could not legalise the acts 
of the Court. Where there is an entire absence of jurisdiction, no 
action on the part of the plaintig no inaction on the part of the 
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* defendant can invest the Court with jurisdiction, for jurisdiction can-_ 
not be created by waiver or consent [Golab Sao v. Chowdhury Madho 
Lal (1)] ; and when a subordinate tribunal has usurped jurisdiction, 
it is incumbent on this Court to interfere [Surendra у. Bangsibadan 
(а).] ` The result is that this rule must be made absolute and the de- 
cree of the Small Cause Court Judge set aside. We direct that under 
order 7, гше ло, Civil Procedure Code the plaint be returned to the 
plaintiff for presentation to” the proper Court. As the objection to, 
jurisdiction was not raised at the earliest possible stage the plaintiff 
is entitled to the costs which have been thrown away, that is, the 
costs ofthe hearing in this Court as also in the Court below. We 
assess the costs in this Court at Rs. 16 and the costs jn the Coprt 
below at Rs ro. The defendants must pay the. plaintiff this sum 
(Rs. 26) irrespective of the ultimate result of the suit. | 


Rule made absolute. 
(2) (1916) 24 C. L. J. 533 (536) 


A. T. M, ` 
(1) (1908) 2 C. L. J. 384. 





APPELLATE CIVIL 


Before Mr. Justice Richardson and Mr. Justice Walnstey. 


BEJOY KRISHNA MUKERJEE AND OTHERS 
( v. 
JIBON KRISHNA GANGULY AND OTHERS.* 


Remand—Ctoil Procedure Code (Act P of 1908), О. gr, Rr. a3, 27—Inkerent 

potoer— Additional evidence, | 

Tne appellate Court has inherent power of remand in cases other than those 
specified in Order 41, rule 23 of the Code of Civil Procedure, ifa remand be 
necessary for the ends of justice: GAaswavi v. The Allahabad Bank (1) exe 
plained. $ 

Where the appellate Court remand. d to the primary Court for a fresh decision 
after receiving in evidence the docum: пів tendered by the plaintiffs as also any 
further evidence which they and the defendants might adduce in support of gheir 
respective cases : 


* Appeal from Appellate Decree No. 1755 of 1917, against the decision of 
Babu Kedar Nath Chaudhury, Subordinate Judge of Hooghly, dated the 12th 
July, 1917, reversing that of Babu Narain Chandra Ghose, Munsiff of Serampore, 
dated the 23rd December, 1914. " 

(1) (1917) T. L. R. 44 Calc. 929 ; 26 Cyt. J. 49. 
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Held, that the order was not an order which it was open to the appellate 
Court to make under order 41 rule 23 of the Code of Civil Procedure ; that the 
appellate Court should have taken action under order 41, rule 27}; that in so order- 
ing it did not decide the case on the evidence on the record or deal with it under 
order 41, rule 27 i additional evidence was necessary. 


Appeal by the Defendants. 
Suit for revovery of possession of land. 
The material facts and arguments appear from the judgment 


Babus Makendra Nath Ray, Sarat Chunder Mukerjee and Sasa- 
dhar Ray (Sr.) forthe Appellants. 


Dr. Dwarka Nath Mitter and Babu Debendra Nath Mandal, 
(for Babu Bejoy Kumar Bhattacharjee) for the Respondents. 


The judgments of the Court were as follows : 


Richardson, J.—This appeal arises out of a suit for recovery 
of possession of a small piece of land to which the plaintiffs claim 
litle to the extent of a 5 annas 6 gundas 2 karas and a krantis share. 
The suit has already occupied a great deal of time both in the trial 
Court and in the hearing of the appeal in the lower appellate Court. 
Before the learned Munsiff the trial began on the grd November, 
1914, and was not concluded till the 23rd December, 1914, 
when the suit was dismissed. The practice of trying cases ріесе- 
meal has been so often animadverted upon that it is only necessary 
for us to invite attention'to the observations which have been made 
by this Court in previous cases. 

It appears that before the lower appellate Court three questions 
were argued: first, whether the principal defendants are the co- 
sharers of the plaintiffs and the gro forma defendants in respect of 
the land in suit: secondly, whether the plaintiffs are estopped from 
maintaining the suit and, thirdly, whether their right is time-barred. 
Upon the second and the third questions the learned Subordinate 
Judge found in favour of the plaintiffs who were the appellants 
before him. Then he dealt with the third (first ?) question which 
formed the most important part of the case. He discussed the evi- 
dence at some length and with considerable detail; having done 
so, however, he came to the somewhat important conclusion that the 
evidence on both sides was so unsatisfactory and inconclusive that 
he was unable to determine whether the defendants were or were 
not the co-sharers of the plaintiffs in respect of the land. - Having 
taken that view of the case, he then referred to certain documents. 
These are the four documents set out ina schedule toa petition 
filed by the plaintiffs in the trid Court on the gth December, 1914. 
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“It appears that complaint was made by the plaintiffs that these docu- 


ments had not been received in evidence by the Munsiff and the 
learned Subordinate Judge remarked as follows :—"'it seems to me 
that if admitted in evidence they might throw some valuable light 
on the point in controversy.” He goes onto say th@t in the cir- 
cumstances in his opinion a chance should be given to both the 
parties to produce any further evidence they.can produce in support 
of their respective cases. The order which was finally made was 
that the suit should be remanded to the trial Court for a fresh deci- 
sion after receiving in evidence the documents tendered by the plain- 
tiffs appellants as also any further evidence which they and the 
defendants might adduce in support of their respective gases. А 
In the appeal before us which is preferred by the principal de- 
fendants, it is contended that this order of remand is not warranted 
by the provisions contained in order 41, rule 23, Code of Civil Pro- 
cedure. In my opinion, that contention cannot be gainsaid. The 
order is not an order which it was open to the learned Subordinate 
Judge fo make under order 41, rule 23. The Munsiff certainly did 
not dispose of the case upon a preliminary point. On the contrary, 
the trial lasted for many days and both parties had ample opportu- 


` nity to produce and tender all the evidence in their possession, or 


which they were able to bring before the Court. Itis said that the 
case of Ghaznavi v. The Allahabad Bank (1), covers such an order 
as that which the Subordinate Judge has made. In my opinion, 
that 18 a total misapprehension of'the effect of the decision of the 
Full Bench. The decision recognises the inherent power of remand 
in cases other than those specified in order 41, rule 23, if a remand 
be necessary for the ends of justice. Inthe present case I cannot 
persuade myself to believe that any remand was necessary for the 
ends of justice. If the learned Subordinate Judge thought that 
additional evidence was necessary, he might have taken action 
under rule 27 of the same order. He might have taken the evi-. 
dence himself or he might have asked the trial Court to take the” 
evidence and to send it up to him. Having regard to the time 


. already spent in the case, іп my opinion, it is most. unfortunate 


that the Subordinate Judge took the course he did take and did not 
decide the case on the evidence on the record or deal with it under 
order 41,-rule 27 if additional evidence was necessary. 

The result is that in my opinion, the order of remand passed 
by the Subordinate Judge must be set aside. The difficulty is to 
know what is the proper order to make.in the circumstances, We are 


(1) (1917) L L. R. 44 Calc. 929; 26 k І, J. 49. 


. 
[М * 
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informed that the learned Subordinate Judge who heard this appeal 
in the first instance has left the district temporarily and may return. 
This case must go back to the 1Siver appellate Court in any case. If 
on its return to that Court it comes before the Subordinate Judge 
who last heard &t, then he will consider the documents to which I 
have referred. He will consider whether they were properly tendered 
and tendered in time in the trial Court. He will consider whether they 
ought or ought not to be admitted in evidence and if he comes to the 
conclusion that they ought to be admitted in evidence he will be at 
liberty to admit them and give the parties an opportunity to produce 
either before himself or before the Munsiff such evidence as they 
may*wish to produce for the purpose only of supporting or rebutting 
the evidence supplied by the documents. He will then come 
to a decision upon the whole case and make a decree accordingly. 
If- this case, however, when it goes back to the lower appellate 
Court, should come before another Subordinate Judge, it will be 
impossible for him satisfactorily to carry outsuch an order as we have 
just made. In that case the Subordinate Judge will have to rehear 
the appeal with all the powers which an appellate Court has under 


- order 41. The costs will abide the result. 


Walmsley, J.—1 agree. А 


A Т.м. Ж Case.remanded, 


Before Mr. Justice Richardson, and Mr. Justice Walmsley, 


MAHARAJA SIR MANINDRA CHANDRA . 
NANDI BAHADUR 


0. 
KUMAR SARADINDU RAY AND OTHERS." 


Burden of froof— Boundary. dispute— Defendant in actual possession of land — 
Local investigation — Amin's map'and report uasatisfactory— Remand, 
In those cases where scientific accuracy in regard to boundaries cannot be 
attained and especially in cases where the disputed line of division runs between 
waste lands which have not been the subject of definite possession, the ordinary 


* Appeal from Appellate Decree No. yot of 1916, against the decisicn of 
J. Cornes Esq, District Judge of Rajshahye, dated the 16th August, 1915, 
reversing that of D. ЇЧ. Bagchi, Esq, meg cone Subordinate Judge of Rajshahye, 
dated the 28th February, 1914. А í 
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rule in a suit regarding the onus coming on the plaintiff has no application, The 
patties to the suit are In the position of counter-claimants and it is the duty of 
the defendant, as much as of the plalotiff, to aid the Court in ascertaining the true 
boundary : Lukét Narain тг /odu Vath (1) referred to. 

When the defendant in a suit for recovery of possession of land, even where 
the question is a question of bouüdarles, is clearly shown or found to have been 
in actual possession of the disputed area, the butden comes on the plaintiff to 
establish his title : Dinomoni у Brojo Mohini (2) referred to. 5 

It is not compulsory оп the appellate Court to direct а fresh investigation, 
when it is dissatisfied with the map and report of the Amin, No error of law 
is committed in deciding on (ће other evidence before it : /agadimdra v. Secretary 
of State (3) referred to. 

` Appeal by the Plaintiff. 

Suit for recovery of possession. 2 
The material facts and arguments appear from the judgment. 


Sir Rash Behary Ghose, Babus Ram Charan Mitra, Joges 
Chunder Dey and Hemendra Nath Sen for the Appellant. 


Babus Dwarka Nath Chuckerbuity, Surendra Nath Das Gupta 
and Jotindra Mohan Chowdhury for the Respondents. 


The judgments of the Court were as follows : 


Richardson, J.—The plaintiff in the suit is the appellant in this 
appeal. The dispute between the parties relates to the boundary - 
between two estates, that on the west belonging to the plaintiff and 
that on the east belong to the defendants. In the first Court, the 
learned Subordinate Judge on a consideration of the evidence came 
to the conclusion that the back of the lands belonged to the plain- 
tiffs estate. The Subordinate Judge made a decree in accordance 
with that finding. On appeal, the learned District Judge took a 
different view and dismissed the suit. 


The principal contention urged before us by Sir Rash Behary. 
Ghose on behalf of the plaintiff, and the only contention with which 
we are called upon to deal is that the learned District Judge erred in: 

+ respect of the mode in which he dealt with the burden of proof. It 
appears that on behalf of the plaintiff the District Judge was referred 
to the principle laid ‘down by the Privy Council in the case of 
Lukhi Narain Jagadeb v. Maharaja Jadu Nath Deo (1). The prin- 
ciple as it is stated by their Lordships appears to be that in those 
cases where scientific accuracy in regard to boundaries cannot be 


(1) (1893) I. І. К. 21 Calc. 5043 Т. К. 21 I. А, 39. 
(2) (1901) І.І. В, 29 Calc. 187 ; L. R. 29 I. А. 24. 
(3) (1902) L, R, 301. A. 44 (54) ; I. LPR. зо Cale, 291. 
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attained and especially in cases where the disputed line of division ° 


runs between waste lands which have not been the subject of definite 
possession, then the ordinary rule in a suit regarding the onus com- 
ing on the plaintif has no application. The parties to the suit are 
in the positiongof counter-claimants and it is the duty of the defend- 
ant, as much as of the plaintiff, to aid the Court in ascertaining the 
true boundary. Referring to that case the learned District Judge 
says that the principle is only laid down in respect of boundaries in 


large areas of waste lands and that in the present case the plaintiff ' 


has to shoulder the ordinary burden of proving his case. It is not, 
in my opinion, necessary to consider for the present purpose what, 
if any, limitagion should be placed upon the principle as their 
Lordships stated it, a principle which when the evidence as to posses- 
sion is equally balanced or unreliable is of great utility in those 
parts of the country where expert surveyors are not easily obtain- 
able, and where boundaries may depend on the identification by 
evidence of trijunction points and so forth. Even if the learned 
District Judge be wrong in supposing that the principle applies only 
in regard to large areas of waste lands, his conclusion, though it 
may rest on a wrong ground nevertheless seems to be right. It is 
clear that he had before him on the record the fact that the defendants 
against whom the suit was brought had been in possession for some 
years under an order of the criminal Court made in accordance with 


the provisions of section 145, Criminal Procedure Code. The learned ' 


pleader for the defendants has gone so far as to argue, though the 
point was not apparently taken before the learned District Judge, 
that the ` present suit was brought beyond the period of limitation 
prescribed by Art. 47 of the schedule of the Limitation Act, Whether 
that is so or not may perhaps be doubtful and may depend on fur- 
ther questions of fact as to who were the parties who appeared or 
were represented in the proceedings before the Magistrate. That 
question not having been considered by the District Judge, it would 
* not be right for us in second appeal to deal with it. It still remains, 
however, that the defendants were in possession under this order 
which was made in the year 1904 and they remained in possession 
till the date when the suit was brought in January тото. Regard 
being had to the decision of the Privy Council in Dinomont Chow- 
Ghrani v. Brojo Mohini Chowdhrani (т), it seems clear that the 
principle stated in Lukhi Narain v. Jodu Nath Deo (2) must yield 
to the circumstances of the present case and that the burden of proof 
(1) (1901) I. L. R. 29 Calc, 187 ; L, R, 291. A. 24, 
(a) (1893) E, L. R, 21 Cale- зо. 8 
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* was on the plaintiff to show that the persons in possession under 
the order of the Magistrate had no right to possession. Dinomoni 
Chowdhurani’s case (1) suggests that when the defendant in a suit for 
recovery of possession of land, even where the question is a question 
of boundaries, is clearly shown or found to have peen in actual 
possession of the disputed area the burden will in that case come 
on the plaintiff to establish his title. Though, therefore, the learned 
District Judge may have given a wrong reason for his view that 
the burden of proof was on the plaintiff that view seems to be correct 
in the circumstances of the present case. If the burden of proof is 
on the plaintiff, no ground exists in second appeal for disturbing the 
finding of fact at which the learned District Judge has arrived. He . 
. was entitled to deal with the report of the Ameen appointed to make 
a local investigation. He was entitled to come to a conclusion on 
the evidence that the map prepared by the Ameen did not represent 
the true boundary. 

A complaint is made that if the District Judge was dis- 
satisfied with the map and report of the Ameen he did not as it is. 
said, he should have done, direct a fresh investigation. As to that, 
in the first place, it was not compulsory on the learned Judge to 
direct a fresh investigation and inthe words used by the Privy Council 
in Maharaja jJagadindra Nath Roy v. Secretary of State for India — 
in Council (2), while it was no doubt open to the District Judge to 
take that coyrse of sending back the case forefurther injuiry, he’ com- 

' mitted nó error of law in deciding as he did on the evidence before 
him. Whether he was right or wrong in the decision to which he 
came, is not a question into which we сап ènter in second appeal. 
Moreover from an observation to be found in the District Judge’s 
judgment it appears that the plaintiff had an opportunity for further 
enquiry but he did not take advantage of it. The learned Judge says 
that the appellants before him t.e, the defendants, were perfectly 
willing to abide by the Revenue survey line if it were relaid by a 
competent surveyor but the respondent, that is, the Bees would 
not accept this offer. E 

In the circumstances, in my opinion, this appeal fails and should 


, be dismissed with costs. 


Walmsley, 4—1 agree. 


А. Т, M. Appeal dismissed, 


„1 (1) (1910) L L, R, 29 Calc. 187. 
(2) (1902) L. R. 30 I. A. 44(54) ; I. L К, 30 Cale 291. 
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Before Mr. Justice Richardson and Mr. Justice Beachcroft. . 


SOONAULLA SARKAR ^ - 
* "U, 
" ‚ТОТА BIBL* 
Declaratory suit—Specific Relief Act (Гоу 1977, Secs. 42, 43— Declaration that 
marriage inva id-—Suit by Vakomedan mother and certificated guardian, 


A suit for a declaration by a Mahomedan mother and certificáted guardian 
that a ceremony purporting to be a ceremony of marriage between the plai! tifl’s 
daughter and the defendant was not duly performed and was invalid, is not 
maintainable under section 42 of the Specific Relief Act. 


Appeal by Defendant No. т 

Suit for a declaration that a ceremony purporting to be a cere- 
mony of marriage between the plaintiffs daughter and the defendant 
No. 3 was not duly performed and was invalid. 

The material facts appear from the judgment of Кі: hardson, J. 

Babs Dhirendra Nath В gchi (for Babu Brojendra Nath Chat- 
terjee) for the Appellant fe ы 

Babu Krishna Kamal Maitra for the Respondent. 
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The judgments of the Court were as follows: 
Richardson, J.—The plaintif in this suit is the mother ani Februay, $ 

certificated guardian of a minor Muhammadan girl The defend- йаа 

ant No. т; the appellant, before us, is the uncle of the girl. He is Ё 

said to be the step-brother of the defendant No. 2, who is the father 

of the minor defendant No. 3, Baharulla Mandal. . 

. The suit was brought for a declara‘ion that a ceremony purport- ^ 

ing to bea ceremony of marriage between the plaintiff's daughter 

and the defendant No. 3 was not duly performed and was invalid. 

The Courts below have concurred in making the declaration sought А 

and this appeal is preferred by the defendant No. 1. 
The question whether the rites required by the Muhammadan 

Law were duly performed turns on matters of fact and if the decrees 

of the Courts below were not otherwise open to objection, their 

finding on that question would be' binding on us. 
On behalf of the defendant No, 1, however, it has been con- 

tended throughout that the suit is not maintainable by the plaintiff _ 

on: the ground that she has no right or authority to intervene in 

matters relating to the marriage of her daughter. It is said that 


* Appeal from Appellate Decree No 1150 of 1916, against the decree of i 
Babu Bhagabiti Charan Kundu, Subordinate Judge of Rajshahye, dated the 
28th February, 1916, affirming that of Babu Mahendra Nath Das, Munsiff of 
Boalia, dated the 14th April, 1915. f i 
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*when, as here, the uncle is the nearest male agnate, he is the 
guardian for marriage of his minor niece and is in a position to 
compel her marriage to a bridegroom of his own selection, subject 
to the girl's right, on attaining puberty, to refuse hef consent to the 
marriage and to take the proper steps to have it canceged. 

In the Courts below it seems to have been held (without refer- 
ence to the rights of the uncle) that the mother as the appointed 
guardian of the person and property of her minor daughter has а 
legal character within the meaning of section 42 of tha Specific 
Relief Act entitling her to the declaration which she seeks. The 
daughters marriage or alleged marriage is apparently regarded as 
an invasion of the mother's rights as guardian, which, it is said gre 
“affected.” This view of the case cannot be supported. 

Clearly the legal character or status involved is the status of 
the two persons said to have been married, and the true objection 
to the suit is that the plaintiffs daughter is no party to it. She is, 
it would seem, treated as a chattel while her elders are disputing ° 
about her disposal in marriage, either because there are money 
considerations involved or because they are quarrelling about other 
matters Ақ the suit is framed, in any view of the rights of the 
uncle it would not be а proper exercise of judicial discretion to 
make any declaration under section 42 of the Specific Relief Act, 
inasmuch as under section 43 the decree would not be binding on 
the daughter. ' " 

It is unnecessary therefore to determine the relative rights of 
the mother and uncle in the present connection or to deal with the 
further question whether under any or under what circumstances |. 
it would be open to a mother either as the natural guardian or as 
the appointed guardian of her daughter, with a view to the pro- 
teclion of her daughter's interests, to bring all necessary parties 
before the Court and to seek a judicial pronoüncement as to the 
validity of a form of marriage to which that daughter had been 
subjected, \ 

If our decision in the present case should leave the mother in 
any doubt as to her duty, it will be open to her by application to 
ask for the advice of the*District Judge. 


The appeal succeeds on the ground indicated. The judgment 
and decrees of the Courts below are set aside and the suit disraissed. 
In the circumstances we make no erder as to costs. 


Beacheroft, J.—1 agree. , 


- 


A. T. M. t Appeal allowed: suit dismissed, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Walmsley. 
Г] * x 
NARENDRA NATH KUMAR AND ANOTHER Qvi, 


v. 4 „ә 
ATUL CHANDRA BANERJEE AND OTHERS * ~ Abril, a5. 


Rent suit—Suit by ashebait for ais share of rent, if maintainable—Skebaits, 

rights of-—Bengal Tenancy Act (VIII of 1885), Sec, 148 4. ; 

Where the administration of а trust is vested in several trustees, they all form, 
as it were, one collective trustee and they must exercise the powers of ‘their office 
in their joint capacity. Their interests and authority being equal and undivided, 
they cannot act separately but all must join. 

The plaintiffs and the fro forma defendants wer. joint shebaits of the property x 
dedicated to an idol. The principal defendants were the tenants in occupation 
of the land. The plaiátiffs instituted a suit under sectlon 148A of the Bengal 
Tenancy Act for recovéry-of one-fourth share of the rent payable by the tenant 
defendants on the allegation that they were interested to the extent of one-fourth 
in the dedicated property while the ro Jorma defendants were interested to the 
extent of three-fourths : ` i | 


Held, that the suit was not maintainable, and that, if the ro forma défendants 
declined to join the plaintiffs, the proper course for the latter was to institute a 
sult for recovery of the entire arrear due: Luke v. South Kensington Hotel (1) 

е 
and Pyari у. Kedar (2) referred to. 
Application for revision by the Plaintiff. 
Suit for rent. 
The material facts and arguments appear from the judgment. 


Babu Mohes Chandra Banerjee (for Babu Jyotis Chandra Hasra) By 
for the Petitioners. i 

Babu Sasadkar Roy (Г) for the Opposite Party, 

The judgment of the Court was delivered by, i í 

Wookerjee, J.—This Rule raises the question, whether the trial 
Court refused to exercise a jurisdiction vested in it by law, when it 
dismissed the claim on the ground that the suit was not. properly 
constituted and could not be entertained. The plaintiffs and the 


_ April, 35. — 


* Civil Rule.No. 889 of 1916, against an order of Babu Asutosh Ghosh, 
Subordinate Judge of Hooghly, dated the oth June, 1916, affirming that of Babu 
Jogendra Narain Roy Chaudhuri, Munsiff of Arambagh, dated the 6th Febru- 
ary, 1915. 

(1) (1879) 11 Ch. D. 121, |] (2) (1899) I. І, К. 26 Cale, 409, 
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‘pro Jorma defendants are joint shebaits of the property dedicated 
to an idol—Tamodar Jew Thakur. The principal defendants are 
the tenants in occupation of the land. The plaintiffs instituted this 
suit under section 148A of the Bengal Tenancy Act for recovery of 
one-fourth share of the rent payable by the tenant @efendants on 
the allegation that they were interested to the extent of one-fourth 
in the dedicated property while the sro forma defendants were in- 
terested to the extent of three-fourths. The Court of the first 
instance held that the suit as framed was not maintainable and that 
view has been affirmed on appeal by the Subordinate Judge. The 
Subordinate Judge observes that the shébaits are not co-sharers 
but co-worshippers and any family arrangement at which they may 
have arrived amongst themselves cannot entitle them to treat the 
debutter properly as personal property and to sue personally for 
their share of the rent payable to the idol. He further holds that 
section 148A of the Bengal Tenancy Act contemplates the case 
of a co-sharcr landlord who is entitled to sue for his share of the rent 
separately, and, consequently, cannot be applied to co-shebaits who 
have no personal interest in the debutter property and merely 
represent the idol for secular purposes. We аге, of opinion that the 
view taken by the Subordinate Judge in concurrence with the Court 
of first instance is well-founded on principle. - 

The true position of a co-shebait was explained by this Court 
in the case of Kokilasari Dasi v. Mohunt Rudranund Goswami (т). 
Where property belonging to an endowment is sought to be recov- 
ered from a third party who asserts that be is the owner thereof, all 
the trustees of the endowment should be made parties to the suit. 


` Ordinarily all the trustees should be co-plaintifs and only such of 


them should be made defendants as are unwilling to be joinéd as 
co-plaintiffs or have done some act precluding them from being plain- 
tifls. Where the administration of the trust is vested in several 
trustees, they all form, as it were, but one collective trustee, and they 
must exercise the powers of their office in their joint capacity. Their 
interest and authority being equal and undivided, they cannot act 
separately but all must join. This principle, in no way contravenes 
the decision of the Judicial Committee in /agadíndra v, Hemanta 
Kumari (2) and was applied to a suit for enhancement of rent in Addu? 
Соў” Mandal v. Umakanta Pandit (3), where it was pointed out 
that joint'shebaits are for many. purposes joint trustees, The same 


(1) (1906) 5 С.І. J. 527. 
(a) (1904) 1. L. К. 32 Cale, 129; L, з11. А. 203. 
(3) (1914) 19 С. W. N, 260. 
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principle was recognised in Kumdban v. Moortit (1i). In the case’ Ov. . 


— 


before us, it is impossible for the plaintiffs to maintain the position 1917. 


thatthey bave an interest in the land to the extent of. one-fourth Narendra 
* share and that on that basis they are entitled to collect one-fourth EAT ` 
ul. 


share of the reBt from the tenant defendants. Ifthe sro forma cm 
defendants declined to join with the plaintiffs in the institution of Moskerjers J. 
this suit, the prop r course for the plaintiffs was to institute a suit 
for recovery of the entire arrear due: Luke v. South Kensington 
Hotel Co. (2), Thata suit of this description is maintainable is 
clear from the decision of a Full Bench of this Court in Pyari 
Mohan Bose v. Kedar Nat Roy (3. The plaintiffs are clearly not 
entitled to maintain a suit for one-fourth share of the rent, and the 
Court below has correctly held that the suit’ as framed is not main- 
tainable. 2 
The result is that this Rule is discharged with costs. We assess 
the hearing fee at one gold mohur. 
A. T. M. j |o Rule discharged. | 
(1) (1910) 8 Mad L. T. 203. (2) (1879) rt Ch, D. тат. `~ 
` (3) :1393) І L. R 26 Calc. 409. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and - 
` Mr. Justice Walmsley. 
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Contract Act (IX of 1873), Secs 69, T0—" Interested in payment of money which ab cR 


another is bound by law fo pay — Payment made lawfully— Payment made in 
satisfaction of decree by judgment-debtor. 


Section 69 of the Indian Contract Act applies to suits where the plaintiff is, 
upon the facts found, entitled to recover the whole sum from the defendant on 
the ground that the same was in faw payable by the latter. 


The words “interested in the payment of marey which another is bound by 
law to pay” in section 69 of the Indlan Contract Act, are comprehensive enough 


* Appeal from Appellate Decree No. 2587 of 1914, against tho decision of 
Babu Saroda Prosad Baksi, Subordinate Judge of Midnapur, dated the 4th June, 
1914, reversing that of Babu Nitai Charan Ghose, Munsiff of Tamluk, dated the F 
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«to Include the cases of persons who are under apprehension' of any' kind of loss 
or inconvenience, and are not restricted to cases of individuals who are sure to 
suffer actual detriment capable of assessment in money: ZusAÁAaba?i v. Nani 
Гаі (1) followed. 


Х,а mortgagee sued A, B and С, as the representatives of his mortgagor, 
and obtained a decree, The decree was by consent as to two these persons, 
and was ex parte as regards the Other, A thereafter satisfied the judgment-debt 
in full. А. then sued to recover two-thirds of the money paid by him from B 
and C. The primary Court, upon the facts, came-to the conclusion that A had 
an interest in the equity of redemption, but the first appellate Court came toa 
different finding"upon the evidence : 


Held, that A was a person Interested, within the meaning of section 69 of the 
Indian Contract Act, in the payment of the money which went to satisfy the 
decree : Desai v, Bhavabkai (а) distinguished : that, even if section 69 were not 
applicable, the case would be covered by section 70 of the said Act. ` ү 


A payment made in satisfaction of a decree, by a person who is a party to the 
decree and is bound thereby, is a payment made lawfully within the meaning of 
section 70 of the Indian Contract Act. 

Appeal by the Plaintiff, 
Suit for contribution. | 
The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chuckerbutty and Manmatha Nath Roy 
for the Appellants. 


Babus Ram Chunder Mosumdar and Jnanendra Nath Dutt for - 
the Respondent. ` 


The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs in a suit for 
contribution. The facts material for the determination of the 
question of law raised before us, stripped of superffuous details may 
be briefly stated. X a mortgagee sued A, B and C, as representatives 
in interest of his mortgagor, and obtained a decree. The decree 
was by consent as to two of these persons, and was ex Зате as 
regards the otber. .4 thereafter satisfied the judgment-debt in full. 
A now sues to recover two-thirds of the money paid by him from 
Band C. Band C deny that 4 had any interest in the mortgaged 
property and urge that the payment made*by 4 must consequently 
be deemed voluntary. The Court of first instance, upon ‘the 


. evidence, came to the conclusion that Æ had an interest in the 


mortgaged property and was entitled to maintain the suit for con- 
tribution as against B and C. Upon appeal, the Subordinate Judge 


(1; (1913) 19 C, Ls J. 72. (^? (1880, I. L. К. 4 Bom. 643 (653). 
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has held that 4 had- no interest in the property, and, in this view, 
he has dismissed the suit: The result is that though the decree 
for the sale of the mortgaged properties has been satisfied with the 
money of А, though B and C have reaped: the benefit of that pay- 
ment, they escape all liability. The question arises, whether this 
position is supported by legal principle. 

Section 69 of the Indian Contract Act provides that a person 
who is interested in the payment of money which another is bound 
by law to pay, and who therefore pays it, is entitled to be reim- 
bursed by the other. There has been some divergence of judicial 
opinion [Motkooranath v. Kristotumar (т); Futteh Ali v. Gunga- 
nath (2) ; Nawab Mir v. Partap (3\; Swarnamoyee v. Hari Das (4); 
Manindra у. Jamakir (5) ; Jinnàt v. Fateh (6)] upon the question 
whether this section is applicable to suits for contribution 

‘properly so-called, that is, suits where the plaintiff admits his 
liability to pay а? portion of the money actually paid by him and 
claims to recover the balance from the defendant: Motichand v. 


Bajrang (7); Joynaroin v. Badri Das (8); Satya Bhusan v. Krishna’ 


Kali (9); Rajani v. Ramanath (10). But whether the section is or 
is not applicable to suits for contribution, it has never been disputed 
that it applies to suits where the plaintiff is, upon the facts found, 
entitled to recover the whole sum from the defendant on the ground 
that the same was in law. payable by the latter, In the case before 
us, it has been found that the plaintiffs had no interest in the mórt- 
gaged propertiés, as was, indeed, the contention of the defendants. 
In this view, the plaintiffs would be entitled, if section 69 applies, 
to recover the whole sum from the defendants They have, how- 
ever, claimed to recover only a portion of that amount. There can 
be no serious doubt that the money paid by the plaintiffs was 
money which the defendants were bound by law to pay. The only 
question іп - controversy is, whether the plaintiffs were persons 
interested in the payment of that money. ` 

“The true meaning of the expression "interested in the payment 
of money " has formed the subject of judicial diseussion in recent 
years and in the cases of Pan&Aabati v. Nani Lal (11), it was ruled 
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(1) (1878) I. L, К. 4 Calc. 369. (2) (1881) I. L, R. 8 Calc. 113. 
(3) (1880) I. L. К. 6 Bom. 244 (4) (1902) 6 C. W. М. 903. 
(5) (1905) I- L. В. 32 Cale. 643. 
(6) (1911) 13 C. L. J. 6465 15 C. W. М. 332. ` 
(7) 911) 16 C. L. J. 148 (151). (8) (1911) 16 C. L, J. 156. 
(9) (1914) 20 C. L. J. 196. @ (10) (1914) 20 C. L. J. 200, 
(11) (1913) 19 C L. J. 72. u ? 
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"trat the words “interested in the payment of money which’another 


15 bound by law to pay” were comprehensive enough to include the 
cases of peisons who were under apprehension of any kind of loss 
or inconvenience and Were not restricted to c.ses of individuals who 
were sure «o suffer actual detriment capable of assessment in money. 
On this principle, it was ruled in the cases of Bindudbashini Dassi v. 
Harendralal Roy (1) and R:dha Madhub Samanta v. Sashiram 
Sen (2), that where payment is made by a person who puts forward 
a bona fide claim to the property in dispute, he is entitled to the 
protection afforded by section 69 of the Indian Contract Act, even 
though 16 ultimately transpires, as а result of litigatio^, that he had 
notin fact or in law the interest for the protectiop whereof dhe 
payment was made. In the case before us, the plaintiffs were joined 
as parties to the mor gage suit by the mortgagee on the allegation’ 
that they were some of the legal representatives of the deceased 
mortgagor. A decree was made against the property to the equity 
of redemption wherein they claimed an interest. In the present 
suit, the Court of first instance, upon the facts, came to the con- 
clusion that they had an interest in the equity of redemption. 
The Court of appea! below has, however, come to à different finding 
upon the evidence. In these circumstances, it is impossible to 
maintain the vies that ihe plaintiffs were persons in no way 
interested in the payment of the money which went to satisfy the 
decree. That decree bound the mortgaged propeities wh rein the 
def ndants in the present litigation are undoubtedly interested and 
thé plaintiff also dona fide claimed an equal interest. This case 15 
consequently clearly distinguishable from Desai v. Bhavabhai (3), 
mentioned in the judgment of this Court іп /innat Aliv. Fateh 
Ali (4) It cannot, we ‘think, be reasonably maintained, by any 
stretch of language, that the payment was made by thc plaintiffs 
with a view to manufacture evidence of title to the mortgaged 
properties when they knew that they had no claim whatsoever. 


It is also fairly clear that even if section 69 were not applicable 
the case would be covered by section 7o. That section provides 
that where a person lawfully does anything for another person or 
deliver anything to him, int not ending to do so gratuitously, and, 
such other person enjoys the benefit thereof, the latter is bound to 
make cothpensation to the former in respect of or to restore, the 
thing so done or delivered Tuere is no controversy that the pay- 


(1) (1897) I. L. К a5 Cale. 305, (2) (1899) 1. L, К. 26 Calc. 826, 
(3) (1889) L L. К. 4 Bom. 643 (65$. (4) (1541) 13 C. L. J. 646. 
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ment was made by the plaintiffs without intention to do so gratui-* 
tously. The only question is, whether this was done lawfully. 
Much reliance has been placed by the respond nts on the cases of 
Raja Baikunió v. Udoy (1) and Panchcowri v. Hari Das (2). We 
do not in айу way depart from the exposition of the law contained 
in these cases which is perfectly consistent with the view we now 
také namely that a payment made in satisfaction of a decree, by a 
person who is a party to the decree and is bound thereby, is a pay- 
ment made lawfully within the ‘meaning of section 70. 

"We hold accordingly that whether section 69 or section 7o be 
applied, the plaintiffs are bound to succeed. In these circumstances, 
iteis not ngcessary for us to consider, whether the plaintiffs might 
not have successfully invoked the aid of the doctrine of subrogation 
[Paséu* Матай? v. Beni (3) ; Dhakeswar v. Harihar (д); Adusumalli 
v. Vallurapalli (5)] to support the line of reasoning that the plaintiffs 

. are some of the joint judgment-debtors, that they have satisfied the 
mortgage decree whereby they were bound along with the defend- 


ants, and that they have accordingly been subrogated of the rights ` 


of the mortgagee decree-holder.. 

І The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside and that of the Court of first instance 
restored. This order will carry costs both here and in the lower 
appellate Court. 


ATM  , . Appeal allowed, 
(1) 6905) 2 C. І. J. зи. (2) (1916) 25 C. L, J. 325. 
(3) (16504) 14 С, W. М. 361. (4) (1914) 21 C. L. J. 104. 


(5) (1913) 25 Маа L. J. 16. 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
_ Mr, Justice Walmsley. 
' SHAMA CHARAN KOTAL 
V. = 
KUMED DASL* 


Specific performance—Contract by head of joint family—Head of the family not 
competent to bind others shares— Decree, mature of. 


! 


* Appeal from Appellate Decree No. 491 of 1915, against the decision of 
C. Tindal Esq , District Judge of Bankura, dated the 4th December, 1914, re- 
versing that of Babu Tej Chandra Mitra, Munsiff of Bishnupur, dated.the agth 
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In the absence of misrepresentation or misconduct, the general rule is that 
where a person is jointly interested in an estate with another person and purports 
to deal with the entirety, specific performance will not be granted against bim 
as to his share The case will be different, if nothing more than partial per- 
formance is possible by reason only of the default of the defendant, becanse no 
man ought to be allowed to take advantage of his own wrohg : Sardes v. 
Khetra Pal (1) referred to. 

Defendant No. t professed to enter into a contract on his own behalf as also 
on behalf of the other defendants They were members of a joint family of 
which the first defendant was the head. The plaintiffs accepted the contract on 
the faith of the assurance that the first defendant was competent to bind the 
property held by himself and his co-sharers. The first defendant, it turned out, 
was not in a position to bind his co-sharers, but his own share was large enough 
for the purposes of completion of the contract made by him with the plaintiffs : 

Held, that the defendant No. 1 could not escape from his obligation’ merely 
because he acted in excess of his authority and was not in a position to bind his 
co-sharers ; and that a decree for specific performance in respect of his share of 
property should be made: Nagiak v. Venkataram (2) and Govinda v, АДа?А (3) 
distinguished. 

Appeal by the Defendant No. r. 
Suit for specific performance of a contract for sale of land. 
The material facts and arguments appear from the judgment. 
Babu Bejoy Kumar Bhattacharjee for the Appellant 
Babu Asiranjan Chatterjee for the Respondent. 

e 
The judgment of the Court was delivered by 


Mookerjee, J— This is an appeal by the first defendants in a 
suit for specific performance of a contract for sale of land. The 
contract is embodied in a petition of compromise, presented to the 
Court in a previous litigation beween the parties, which related to. 
a different subject-matter. The settlement was made on the assump- 
tion that the defendants would convey to the plaintiffs one-fourth 
share of the property in dispute. The decree was made accord- 
ingly but the defendants have declined to execute the conveyance. 
On the 7th May, 1913, the plaintiffs instituted this suit for specific 
performance of the contract The first defendant, the dppellant 
before us, did not enter appearance. The other three defendants 
contested the claim, principally on the allegation that they had not 
signed the petition of compromise and were in no way bound to 
sell the property. The Courts below have concurrently found that 
the negotiations were carried on by the first defendant, that at the ` 

1) (1910) 11 С. L. J. 346. 

(а) (1912) I. L. R. 37 Mad, 387. 3) (1912) I. І, R. 37 Май. 403. 
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time the petition of compromise was executed the other defendants * 
were not present and that the first defendant who is the head of 
the joint family composed of all the defen ants put down his own sig- 
nature as also the names of the other defendarits. On these findings 
the Courts haye concurrently held that as the first defendant had no 
authority to enter into an agreement with the plaintiffs for the sale 
of the shares of the other defendants, the latter cannot be held bound 
by the decree and specific / performance cannot be decreed as against 


them. The propriety of this view has not been challenged before ^ 


us.. The Courts below, however, have disagreed upon one funda-. 
mental point. The first Court held that although the first defendant 
was a party to the contract, it could not be specifically enforced 
against him, because the contract was alleged to have been made 
* with all £he four defendants, as regards three of whom, it was clearly 
unenforceable. On appeal, the District Judge has held that as the 
first defendant is prima fate entitled to a four annas share of the 

Ё property, and, is, in a position to perform the agreement to that 
extent, there should be a decree for specific performance in respect 
of that share. The District Judge has further directed an enquiry 
as to the extent of the share of the first defendant and the steps to 
be taken, if the share should turn out to be less than four annas. The 
first defendant has now appealed to this Court and has urged, first 
that the suit should be dismissed as against him and, secondly, that 
atany rate a decree for gpecific performance cannot be made against 
him to a larger extent than one anna share of the property in dispute. 
In our opinion, there is no foundation for either of these contentions. 


On behalf of the appellant, reliance has been placed upon the” 


case of Brice v. Griffith (т), where Knight Bruce, L. J., laid down the 
law as follows: “Cases may be conceived where a person who has 
contracted to convey more than it is in his power to convey, ought 
to be decreed to convey what he can, either with or without com- 
pensation to the vendee for such part of the subject matter of the 
contract as the vendor is unable to convey” Не then explained 
that such a decree could not be made in the case before him, be- 
cause, in that case, there was no evidence of improper conduct or 
misrepresentation or of the defendant having held himself out as 
capable of contracting for the whole, or, in fact, any other circum- 
stance constituting a ground for a decree as to one undivided share 
alone. This case was followed in Sarbes Chandra Bose v. Khetra 
Pal Singh (4), where the law was summarised in these terms: ‘No 
tule of universal application, can be laid down in cases of this des- 


(т) (1851) т Deg. М. and G. 80. ө (а) (1910) тї C. L. J. 346. 
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cription, Hexter v. Pearce (т), but in the absence of misrepresenta- 
tion or misconduct, the general rule is that where a, person is jointly 
interested in an estate with another person and purports to deal with 
the entirety, specific performance will not be granted against him as 
to his share. Lumley v. Ravenscroft (2), the case of софтѕе will be 
different, if nothing more than partial performance is possible by 
reason only of the default of the defen lant, because no man ought 
to be allowed to take advantage of his own wrong.” The case before 
us clearly falls, not within the general rule but within fhe excep- 
tion. The first defendant professed to enter into a, contract on his 
own behalf as also on behalf -of the other defendants. They were 
members of a joint family of which the first defendant was the heas. 
Assume that the first defendant acted‘ honestly and believed that 
he had authority to bind his co-sharers by this agreement, But the 
result has  prcved otherwise. This, however, cannot affect the 
tights of the plaintiffs. They accepted the contract on the faith 
of the assurance that the first defendant was competent to 
bind the property held by himself and his co-sharers. The 
first defendant, it turns out is not in a position to bind 
his co-sharers, but his own share is large enough for the 
purposes of completion of the contract made by bim with 
the plaintiffs In such circumstances, it would be wrong to hold 
that the first defendant can escape from his obligation merely 
because he has acted in excess of his authority and is notin a 
position to bind his co-sharers. Reference has been made to the 
decisions of the Madras High Court in Govinda Nuickan v. Apath 
Sahey Iyer (3% and Nagiak v. Venkataram Sastrilu (4). These 
cases are, however, clearly distinguishable. They were cases of 
contracts by members of a joint Mitakshara family, and specific 
performance was refused, not merely as to the whole but also in 
respect of a share, on the obvious ground that if specific performance 
were decreed, the result would be a violation of law. The same 
doctrine was applied by this Court in the case of Sardest Ch. Bese 
v. Khetrapal Singh (5) where specific performance was refused as 
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against the guardian of an infant, because the result of the decree . 


for specific performance would be that the guardian would be 
obliged to act in contravention of the authority of the Court which 
had appointed him ; on the other hand if he refused to act, he would 
be guilty of contempt of the Court, which made the decree for 
(1) (1,00) 1 Ch 341. & (2) (1895) 1 О B. 635. 
(3) (1912) I. L. R. 37 Mad. 403. (4) (1912, I, L. В. 37 Mil. 387. 
($) (1910) 11 é. L. J. 346. 
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specific performance. Such considerations have no application to 
the circumstances of this case, We hold accordingly that the decree 
made by the Court below is just and proper. We direct however 
that so much of ШЕ decree as directs an enquiry in execution as to 


the extent of thé share of the first defendant and a possible refund 


of a proportionate amount of the consideration to the plaintifs be 
expunged, The decree will direct specific performance of the con- 
tract for sdle to the plaintiffa in respect of the one-fourth shdre of 
the property in suit. Subject to this variation the decree of the 
Court below is affirmed and this appeal dismissed with costs. 

A. T, M. Appeal dismissed : Decree modified. 


* ^" 9 


ve 


‘PRIVY COUNCIL. 


PRESENT: Viscount Haldahe, Lord Shaw, Sir John Edge, Mr. Ameer 
АЙ and Sir Walter Phillimore, Bart. 


DWARKANATH RAIMOHAN CHAUDHURI AND ANOTHER 


е 0, 


THE RIVERS STEAM NAVIGATION COMPANY, LIMITED. É 


[Ом APPEAL FROM THE HicH Court or JUDICATURE AT FORT 
WIELIAM IN BENGAL.] 


Indian Contract Act (IX of 1878), sections туг and 152—Sult against a bailee— 
Proof of megligence—Indian Hvidence Act, (Г of 1872) section 1r06—Consi- 
derations where negligence on the part of a person who kas to encounter a 
sudden emergency is in istue. 

In а suit against an ordinary bailee, the limits of whose responsibility are 
defined in sections 151 and 152 of the Indian Contract Act, for not taking care 
of the goods and saving them from loss, e. у, loss by fire, the bailee should, in 
accordance with the provisions of section 106 of the Indian Evidence Act, call 
all the material witnesses who were on the spot at the time of the loss, but that 
section of the Evidence Act does not discharge -the plaintiff from proving want 
of due diligence, or (expressing it otherwise) the negligence on the part of the 
ballee or his servants, 

Good sense and policy of the law impose some limit upon the amount of care, 
skill, and nerve which are required ofa person in a position of duty, who has to 
encounter a sudden emergency, Ina majnent of peril and difficulty the Court 
should not expect perfect presence of PAN aconrate Judgment, and promptitude, 
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"if а man is suddenly put in an extremely difficult position and a wrong order is 
given by him, it ought not in the circumstances to be attributed to him as a thing 
done with such want of nerve and skill asto amount to negligence. Ifin a 
sudden emergency a man does something which he might, as he knew the cir- 
cumstances, reasonably think proper, he is not to be held guilty of negligence, 


Navigation Co, Ld, because, upon review of the facts, it can be seen that the course he had adopted 


December, 18, 


— 


was not in fact the best. 
The Rywell Castle (1, approved 


Consolidated appeals from a judgment and two decrees of the 
High Court of Calcutta, (Jenkins, C. J and Woodroffe, J.), dated 
March 24, 1915, reversing a judgment and two decrees of Chitty, ]. 
sitting on the Original Side of that Court (July 30, к 

The facts are fully stated in the judgment of their Lordships 
The plaintiffs-appellants brought two actions in respect of two par- 
cels of jute laden on board the flat ‘Jattrapore’ for carriage from Bera 
to Ruthtolla Ghat at Calcutta, which were lost by fire. They claimed 
damages for that the ‘defendant company had not delivered the 


" goods in accordance with the bills of lading on the terms of which 


the goods were laden for carriage, and, alternatively, for not taking 
care of the goods ‘and saving them from the fire which took place 
under the circumstances stated in their Lordships’ judgment. Both 
the Сошіз below had dismissed the suits in respect of the first claim, 
but Mr. Justiee Chitty, had decreed the suits on the alternative claim. 
That decree was, however, set aside on an appeal by Jenkins, C. J. 
and Woodroffe, J. who dismissed the suits with costs throughout 


Hence this appeal. | 
De Gruyther, К C., and Dunne, К. C., for the Appellants: 


Leslie Scott, К. С. and Sir W. Garth, for the Respondents were 
not heard. 
The judgment of their Lordships was delivered by 


Sir Walter Phillimore:— These are consolidated appeals in 
two actions brought in the High Court of Judicature of Calcutta. 
The appellants are the plaintiffs. Е " 


They brought their action in respect of two parcels of jute laden- 


on board the flat ‘Jattrapore” for carriage from Bera to Ruthtolla 
Ghat at Calcutta, on the terms of certain bills of lading, and they 
sued in respect of a loss ofthe jute by fire. The general outline of 
the facts in the case is as follows :— : 


The flat proceeded to her destination at Ruthtolla Ghat ; but 


(1) (1879) L. А. 4 P. D. 219. o 
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when she reached her ШЕ berth the consignees were not ' P. С. ' 
ready to take delivery. . 1917. 
There was a dispute upon this subject in the Courts below, the D sop oe 
markanath 


plaintiffs complaining that they had been prevented from taking. 
delivery. But һіѕ issue was found against them, and the decision 
on this point has not been questioned before this Board. 


The Rivers Steam 
Navigation Co., Ld. 





The flat with other cargo on board was then taken further down ` pna uid 
the Hooghly, and ultimately moored head and stern to two buoys, —— 


near a wharf called Nimtollah Ghat. She was moored with head up 
river-outside another flat called the ‘‘Coleroon,” which was fast to the 

samé buoys. There were other flats further in shore. She had 

beeg in this position two or тее days when а fire broke out оп | ) 
board the “Coleroon,” in the early morning of the r6th December, 
1912, Tħe fire speard to the, “Jattrapore,” and, though the latter 
was ultimately got clear and towed away dovn river, so such mis- 
chief-had been done that the greater part of the jute in question was 
destroyed. R 

In these circumstances the several plaintiffs sued the defendant 
Company for that the Company had not delivered the goods in = 
accordance with the bill of lading, and alternatively for not taking · 
care of the goods and saving them from the fire. 

As the contract of carriage Had been terminated by the arrival of 
the flat at the wharf at which delivery should have been taken, and 
by the neglect of the plasntiffs to take delivery in due course, the 
liability of the defendant Company under the bills of lading had’ 
ceased, and its responsibility thereafter was that of an ordinary bailee. 
The limits of this responsibility are defined in the following sections 
of the Indian Contract Act of 1872 :— 

“rer, Inall cases of bailment the bailee is bound to take as 
much care of the goods bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of his own goods of the 
same bulk, quality, and value as the goods bailed. 

“rea, The bailee, in the absence of any special contract, is not 
responsible for the loss, destruction, or deterioration of the thing 
bailed if he has taken the amount of care of it described in sec- 
tion 151.” 

The “Jattrapore” at the time of the fire was moored alongside the 
*Coleroon," as already stated. The nature of her mooring was as 
follows : She had a wire hawser out from one bow with an eye made 
at the end which was thrown overa bitt. The hawser was taken 
to the buoy, passed through a ring there, and led back to the other 
bow, There it was made fast by Diling itina figure-of-eight over 
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.two bitts. There was a similar attachment with another wire hawser 


to the stern; and there were breast fastenings to the “Coleroon.” 
Whether these latter were composed of wire or of ordinary rope is 
not quite certain. The balance of the evidence seems to be that 
“they were of rope, and this would be the more жонын state of 
things. 


At the time ofthe fire the tide was flood, and the flat would 
therefore be straining at her stern moorings. The “Coleroon” had 
similar head and stern moorings. The fire broke out in the early 
morning on the 16th December, as already stated. It was discovered 
by the watchman on board the “Jattrapore” at 3-30 M. and no point 
was made that he did not discover it-as soon as he. should have . 
done. He called up *the serang, or native commander ; ; and the 
rest of the crew awoke. The head moorings were at once cast off. 
It is said that certain steps were taken towards casting off the stern 
moorings, but that they were not successful. It is also said that an 
order was given for some of the sailors to undo the breast fastenings, 

“which, for some reason, was not executed. The breast fastenings 
were, according to his evidence, ultimately burnt away. It appears 
that the pumps were put on to play оп ће fire. After a time the 
watchman and some of the crew got ashore in the jolly boat ; but 
the serang and others remained on-board the flat until Mr. Raven- 
scroft, the transport officer of the defendant Company, and Captain 
Huey, another servant of the Company, ,arrived with tugs anda 
steam-launch about 5-45 A.M. 


One end of the stern mooring was then released by Ravenscroft 
and Huey ; but as the hawser then jammed in the ring of the buoy 
the other end had to be cut with an axe. Then the flat was towed 
away. All this time the fire was continuing, 


In these circumstances the plaintiffs maintain that hoes was 
negligence on the part of those on board the flat in not getting the 
stern moorings and breast fastenings cast off at once, so that the flat 
might have drifted clear with the tide. This, as they contend, could 
have been done in time to prevent the fire from reaching the cargo 
on board her, 

At the trial, the learned Judge (Mr. Justice Chitty) took this 
view, and found ‘against the defendant Company for the full amount 
of the loss, which was to be ascertained by a reference On appeal 
the Chief Justice and Mr. Justice Woodroffe took the contrary view, 
and came to the conclusion "that the defendant Company took as 
much care of the jute as a man of "ordinary prudence would, under 
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similar cirenmstances, have taken of his own goods of the same. 
bulk, quality, and value." 

The weight to be attached to the judgment of the learned Judge 
of first instance, who saw the witnesses, is a good deal lessened by 
reasoh of his having apparently thrown the burden of proof on the 
wrong party. *He states that it was, in his opinion, incumbent upon 
the defendant Company to satisfy bim that they had taken such care 
of these goods as a man of ordinary prudence would take of his own 
goods. This, in their Lordships’ view, is not a correct statement 


- ofthelaw. ER 


It is true that under the Law of Evidence Act of 1872, section 
106, “when any fact is especially within the knowledge of any person, 
thé burden “of proving that factis on him” ; and it was therefore 
tight thgt the defendant Company should call the material witnesses 
who were on the spot, as it Seems to have done. But this provision 
of the law of evidence does not discharge the plaintiffs from 
proving the want of due diligence, or (expressing it otherwise) the 
negligence, of the servants of the defendant Company. 


It may be for the Company t9 lay the materials before the Court; 
but it remains for the plaintiffs to satisfy the Court that the true 
inference from those materials is that the servants of the defendant 
Company have not shown due care, skill, and nerve. 


Before applying themselves to a close examination of the facts 
and such disputed points in the evidencé as require more minute 
consideration, their Lordships desire to observe that good sense 
and the policy of the law impose some limit upon the amount 
of care, skill, and nerve which are required of a person in a position 
of duty, who bas to encounter a sudden emergency. There have 
been many expressions of judicial opinion upon this subject, parti- 
cularly in cases dealing with ships and navigation, where emergencies 
often arise wtih great suddenness. For this purpose their Lordships 
would select the case of “Zhe Bywell Castle” (1). 


In that case, which was one of collision, the emergency was 
brought about by the previous wrongful manceuvre of the vessel 
whose owners were complaining. But this makes no difference ; 
the question was, What is to be required of a man who finds him- 
self in a sudden emergency, however that emergency has been 
brought about ? In the Court of Appeal each of the Lords Justices 


expressed himself in different language, but to the same effect. In. 


a moment of extreme peril and difficulty you are not to expect 
(1' (1879) Т„ R, 4 P. D.-219. 
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P.C. sperfect presence of mind, accurate judgment, and promptitude. На 
1917. man is suddenly put in an extremely difficult position and a wrong 

D Ut dh order is given by him, it ought not in the circumstances to be attri- 
p. buted to him as a thing done with such want of nerve‘and skill as to 


The Rivers Steam : 2 с 
Navigation Co, Ld, #mount to negligence. Тіп a sudden emergency а man does some- 


a thing which he might, as he knew the circumstances, reasonably 
Sir Walter ; Я Е Ё 
Phillimore think proper, he is not to be held guilty of negligence, because, upon 
UE review of the facts, it can be seen that the course he had adopted 
was not in fact the best. 
1 Here the question turns on the fact that the stern moorings were 
not released by the serang, nor until Ravenscroft and Huey arrived. 
There might also have been some point as to the breast fastenings ; ; 
but, as it is clear that, supposing them to have been cast off, the tide 
would have pinned the “Jattrapore” against the “Coleroon” es long 
as her stern moorings held, and as these breast fastenings were 
either already burnt away before Ravenscroft arrived, or were severed 
by him ило fatu with the release of the stern moorings, any negli- 
gence—if there were any in respect to. these breast fastenings—had 
no effect upon the ultimate loss. 

Now as regards the stern moorings. The watchman ` gives some 
evidence which their Lordships were asked'by counsel for the appel- 
lants to disregard, because he apparently confused stem and stern ; 
but inasmuch as it does not appear that he was a sailor man, and 
as there is apparently not much difference bgtween stem and stern 
in these flats, their Lordships think that itis a fair view of his evi- 
dence that, when he speaks of the forepart of the flat, he means 
that part which was stemming the tide. So construed, his evidence 
is to the effect that after casting off the wire hawser at the stem, 
the serang' proceeded to the stern and endeavoured to cut the 
wire hawser at this end, but failed to do so. 

The evidence of the serang is that he tried to lift the eye of the 
hawser from off the bitt, and that he could not do so by reason of 
the strain upon it. This, as the flat was riding by it to the tide, is 
not at all improbable. The real point made against him is that" he 
did n t attempt to lift the coil in the figure-of-eight off the bitts on 
the other side, 

The learned Judge of first instance thought that it must have been 
easily removable, because when the other people arrived they found 
no difficulty in lifting the coil off. But it is to be remembered, first, 
that the tide may—and probably would by this time —have become 
ofless force; and, secondly, that they probably had the tugs fast 
who could tow the vessel up towards the buoy and relieve the straia. 

ө 
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It is not to be inferred from the fact that Ravenscroft and Huey P. C. 
were.able jointly to free this end when they came on board, that the 1917; 
$ serang with such assistance as he might reasonably expect to get LL 
from his crew could have done so at an earlier period. v. 
Tbe Rivers St^am 
If his stofy be accepted that he had tried to cast off the other Navigation Со, Ld, 
end and then endeavoured to cut it with ‘ап axe, he, at any rate, Sir Walter 
made some attempt. Whether or not it should have occurred to ‚ Phillimore, 
him in the emergency, with the fire rapidly gaining ground, to try a 
and lift off the figure-of-eight, and whether or not he could reason- 
* ably have got sufficient assistance to do so, is a matter of some 
doubt. He was no poltroon: he and some of the crew stayed on ~ 
board till the tugs came up. Не took the precaution of setting the ' 
pumps gping and keeping them going, and it would take several of 
the crew to work these pumps. ` 


The learned Judge.of first instance said that he did not believe 
that the serang made any attempt to deal with the stern moorings ; 
but he says this because he is of opinion that if the serang had 
tried, he could have released them without difficulty. Why, if that 
М were so, the man remaining on board his’ flat in close proximity to 
the fire, should not have taken for his own sake, if forno other 
reason, such an easy step, the learned Judge does not seem to have 
considered. Nor does he seem to have weighed the tenes 
created by the strain of {he tide 

He thinks that there is a contradiction between the evidence of 
the serang and that of the European officers, because they speak 
to a jamming at the buoy, and he- speaks to a jamming at the bitts. 
But the two accounts may well stand together; and this leads their 
Lordships to observe TR there is a further diffieulty in the plain- 
tiffs’ way. 

What happened when the European officers came on board is 
that, after they had cast off the figure-of-eight, the hawser did not, 
as was expected, draw through the ring of the- buoy, but for some 
reason, whether connected with the moorings of the other flat or flats 
or by reason of some kink in the wire, jammed in the ring of the 
buoy, so that the only thing to be done was to free it also at the 
other end, where the eye was over the bitts. This was done by cut- 
ting with an axe. Be it observed that the idea of lifting off the eye 
was evidently regarded as still impracticable. 

Now, how came.it tbat it could be cut by an axe when the serang 
if he speaks truth, had tried and failed? An explanation is offered. 


One of the tugs was towing hArd at the other end, and a great : 
s - C | 


* А = 


622 


P..C. 
1917. 
we 
Dwarkanath 


p. 
` The Rivers Steam 
Navigation Co., Ld, 
Sir Walter 
Phillimore, 


THE CALCUTTA LAW JOURNAL. (Vor. XXVIL. 


strain was brought upon the hawser, which naturally thereupon 
yielded sooner to the axe. G 

There is therefore no reason for discrediting the evidence of the 
serang by the light of subsequent events ; and, if his evidence be 
trustworthy, the most that can be said is that he failed fo appreciate 
the comparative facility with which he could have cast off the figure 
of-eight. 

The learned Judges in the Court of appeal saw no difficulty in 
accepting his evidence. It is possible that in one passage in their 
judgment there may be confusion between the difficulty of freeing 
the hawser from the bitts and the difficulty of getting it to pass 
through the ring ; but, except in this point, their judgmeht in favotir 
of the defendant Company is not open to criticism. 

As the hawser jammed in the ring When the figure-of-eight was 
cast off, the flat still remained fast; and as there is no reason to 
suppose that this jammińg was produced by anything subsequent 
to the fire, if the serang had tried and succeeded in casting off the 
figure-of-eight, the hawser would have jammed then, and tbe flat 
would still have remained fast, and the mischief would have been 
done just the same. 

Therefore, even supposing that negligence were to be attributed 
to the serang in respect of his not casting off the figure-of-eight, and 
their Lordships are not prepared to go so far, the plaintiffs would 
still fail, because the loss was not due to that'act of negligence. 

There is a further point with which the Court of Appeal dealt, 
the learned Tudges being of opinion that, supposing all the moor- 
ings to have been cast off, it was by no means shown that the 
*Jattrapore " would, having regard to the set of the tide and the 
position of the buoy and the moorings of the other flat, with which 
she might become entangled, have drifted away and got clear, or 
at any rate got clear before the fire had time to catch her. If thia 
were so, any negligence in respect of the moorings would be 
immaterial. 

Their Lordships feel it unnecessary to pronounce upon this 
point, because, for the reasons already stated, they agree with the 
Court of Appeal that the several plaintiffs have failed to prove 
negligence. Their Lordships will therefore humbly recommend 
His Majesty that these appeals should be dismissed with costs. 
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Watkins & Hunter :—Solicitors for the Appellants. 
Orr, Dignam & Co, ‘Solicitors for the Respondents. 
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P RESENT :—Lord Buckmaster, Sir John Edge, Sir Walter Phillimores 
Bart, and Sir Lawrence Jenkins. 


REHMAT-UN-NISSA BEGUM AND OTHERS : Р. С. 

V. 1917. 

ev bed 
PRICE AND OTHERS. November, 13, 15. 
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- December, 17. 
[ON APPEAL FROM THE HiGH COURT OF JUDICATURE AT Вомвау.] 


Partnership— Right to dissolution, how far affected by terms of partnership con- ^ 
tract—Power of Court to decree dissolution-—Indian Contract Act, r87a 
( IV of 1878), Secs. 352, 253, 25¢-~Appellate Court, when should interfere 

~ with Courts discretion. ? ` 


ФА partner's*clàim to a decree for dissolution rests, in its origin, not on соп. 
tract, but on his inherent right to invoke the Courts protection on equitable 
grounds, їп spite of the terms in hich the rights and obligations of the partners 
may have been regulated and defined by the partnership contract. 


. It is not therefore a contravention of section 252 of the Indian Contract Act, 
for a partner to seek dissolution, or for the Court to decree it, though the part- 
nership agreement contemplated the continuance of the partnership beyond the 
date at which the suit was instituted. t is to meet the precise predicament 
that a partnership is not terminable at will, that the Court’s power to decree 
dissolution is conferred in the events enumerated in section 254. 


It is opposed to sound practice for an appellate Court to substitute its discre- 
tion for that of the Court from which-an appeal has been preferred. 

Appeal from a decree of the Bombay High Court, (Sir Basil 
Scott, C J and Davar, J) dated the 8th September, 1914, varying 
a decree of Macleod J., dated the 28th March, 1914. р E d 
7 The facts of the case are sufficiently stated in their Lordships' judg- 
ment, Briefly, the appellant’s predecessor, Nawab Kamal Khan had 
entered into a partnership with respondent forthe quarrying and sup- 
ply of stone to be used-by respondents in constructing certain docks 
‘at Bombay. The partnership agreement provided that the partenrship 
should continue until the supply of stone for the docks was comple- 
ted, The partnership, however, resulted only in losses, and on ‘that 
ground the Nawab sued for dissolution. - Macleod, J. decreed his 
suit but this decision was reversed on appeal by Scott C. J. and 

i ‚Рахат, J. They held that Cowasjee Manabhoy v. Lallbhoy Valiu- 
bhoy (1) established the proposition that parties when entering into а 
partnership agreement may so stipulate as to relinquish their right 

- of dissolution in the ordinary way and postpone those rights till the 
expiration of a period on the completion of an adventure ; that that 
case was before the Contract Act, but that, section 252 of the Contract 


(1) (1876) L, R. 31. А. doo : Lf. К. 1 Bom, 468, 
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P. C. d Actlaid down the same’rule ; that the parties here had expressly stipu- 

1917. lated that the partnership should continue till the supply of stone for 

: ` the docks had been completed. They added that even if they had a 
Rehmat-un-nissa К i MA i 

v. discretion to declare the partnership dissolved they would not have 

Price. exercised it in plaintiffs favour. The docks being by this time 


.. completed, they did not dismiss the suit, but held that plaintiff was 
not entitled to a declaration that the partnership came to a termina- 
- tion before the termination of the adventure, and directed that 
partnership accounts be taken up to the end of the construction of 
E f the docks. s 
: Hence-this appeal. Fe d 
Upjohn, K, C., and Sir W, Garth for appellants. JJnder segtion , 
254 (6) of the Indian Contract Act, 1872, a partner may sue for dis- 
solution of partnership when the business of the partnership cannot 
- — be carried on except at a loss, . There are no circumstances here to 
justify the- finding that the parties agreed to renounce the-right of 
: dissolving in case of loss. Оп а prop.r construction of the articles 
of partnership the appellants did not relinquish their statutory right ~ 
to apply to dissolve the partnership i in that сазе, Cowasjee Manabhoy 
v. Lalibhoy (т) does not lay down that partners can contract them- 
selves out of that right. To the се effect vide Lindley оп Part- 
е nershjp. p. 658. 
. On the question of берй; there is nothing in the facts 
"which disentitles appellant to the benefit of the statute. Macleod J. 
exercised his discretion rightly in plaintiff's favour and the appellate 
Court had no sufficiezt'reason for interference with it. 

Р, О. Lawrence, K. C, De Gruyther, K. C, and Е. В Raikes, 
for Respondents : The appellate Court were right in saying this 
was not a contract which one party could determine merely because 

? „the business was being.carried on at a loss. The articles show that 
"there was an agreement that the partners would not-take advantage 
of their statutory right to apply for dissolution. Whatever power 
the Court had to dissolve, the discretion.not to dissolve has been 
exercised rightly and properly by the Court of appeal. 

: Upjohn К. C., replied. , ^ < 
P , Their Lordships’ judgment was delivered by 
Sir Lawrence Jenkins :—This is an appeal from a decree of 
the High Court at Bombay in its appellate jurisdiction, dated the , 
8th September, 1914, varying a decree of that Court in its original 
jurisdiction passed on the 28th March, 1914. The suit is for a dis- 
solution of partnership. The original plaintiff was Nawab Kamal 
(1) (1876) LL К. ЗІ A 2003 1,1. s I Bom. 468, у 
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Khan, but he has died in the course of the suít and the present ap- 
pellants are his representatives. The defendants, his partners, are 
the respondents in this appeal. The partnership was constituted 
on the т: March, 1908, and its terms are contained in an instru- 
ment of that date. To appreciate its purpose and legal effect it will 
be convenient to describe briefly the events that led up. to its exe- 
cution. The defendants, a firm of contractors, had undertaken the 
construction of the New Alexandra Dock in the island of Bombay 
and they required for the work a large supply of granite and other 
stone, They accordingly made two contracts in доб for this supply, 
and in both of them the Nawab was either directly or indirectly 
interested, 

For reasons which need not be discussed, the supply of granite 
and stonewinder these contracts was so unsatisfactory that the de- 
fendants’ manager complained, and declared that he would be gom- 
pelled to look elsewhere if he could not get delivery according to 
contract, - 

In the end an arrangement was made for *cancellation of the two 
contracts and the release of all claims for their breach by the Nawab 
and those interested with him, and for the formation of a new part- 
nership between the Nawab and the defendants for the quarrying 
and supply of the requisite granite and other stone. The defendants 
insisted that the Nawab should bea sleeping partner without any 
voice in the control and conduct of the business,:so his advisers 
naturally demanded the insertion in the partnership instrument of a 
provision which would secure him against the risk of extravagant 
working. 

To this the defendants assented, and a clause was inserted which 
ultimately became the asth in the instrument as executed. It is this 
clause that has given rise to much of the present dispute. 

In the instrument, which js expressed to be made between the 
Nawab, of the one part, and the defendants (thereinafter called the 
contractors), of the other part, after a narrative of the events leading 
up to the partnership, it is recited that “for the purpose of carrying 
out the said terms and conditions and of working the said quarries 
and producing stone and granite therefrom, and rendering the said 
quarries remunerative and profitable to the parties thereto, and in 
consideration of the advances to be made by the contractors,” it had 
been arranged that the agreement should be entered into. 

The instrument then provided that the Nawab and the defendants 
should be interested 1n the working of the quarries at Lingampalli 
and Dharur, and should share the profits and losses half and half 
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` (clause 1) ; that the granite and stone produced from the quarries 
shoüld be furnished to the defendants for their works at the dock in 
accordance with their requirements and sent, delivered, and paid for 
as therein provided (Clause 3) ; that the working of the quarries and 
the partnership should continue until the supply of gganite or other 
stone for the construction of the docks was completed, and that the 
partnership should then terminate and be wound, up (clause 4) ; that 
the expenditure incurred in managing and supervising the quarries 
should not exceed the proportion of ro per cent, on the cost of the 
work, including all charges (clause 17); that the royalty should be 
one of the expenses of working the quarries, to be defrayed out of 
the partnership funds or the income earned (clause 22) 4 and "thatthe 

',average rate of expense per cubic foot at which the stone has hither- 
to been quarried, exclusive of management and superinfendence, 
shall hot be exceeded in future except under extraordinary circum- 
stances, when the rate of expense may be increased by 1o per cent" 
The work contemplated by the partnership was carried on, but with 
the one unvarying result of annual loss, which amounted to upwards 
of three lakhs of rupees on the 3oth June, rgto. In these circum- 
stances the present suit was instituted in October rg12, praying for a 
dissolution on the ground that the business of the partnership had 
been, and only could be, carried on at a loss. 

In the plaint extravagant charges of fraud were made, but they 
have been abandoned.- While groundlesse charges of this type are 
to be deprecated, and may well attract the consequence of an ad- 
verse order as to costs, their Lordships cannot accede to the sugges- 
tion, somewhat faintly made, that the Nawab had by these charges 
forfeited his right to the protection of the Court if he otherwise had 

- a good cause of action. 1 

The matters now in contest are (1) whether the suit is premature ; 
(2) what is the "average rate of expense" mentioned in clause 25 of 
the partnership instrument ; and (3) have there been "extraordinary 
circumstances" within the meaning of that clause ? 

The Court of first instance decided in the Nawab's favour on the 
first and second of these points, and adversely to him on the third. 
The appellate Bench's decision was wholly adverse to the Nawab, 
but as the work on the docks had been completed Before the hearing 
of the appeal, the Court directed that partnership accounts should 
be taken from the r1th March, 1908, up to the end of the construc- 
tion work of the docks. А 

The Court of appeal's decision that the Nawab when he filed his 
suit was not entitled to claim a ey soliton was based on the contu- 
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nuance of the partnership involved in the terms of the partnership 
agreement and on section 252 of the Contract Act And the Court 
proceeded to express the opinion that, even if it had jurisdiction, it 
would have refused to declare the partnerhip.dissolved at any period 


earlier -than «һе completion of the work. The first and the more ` 


extreme of these propositions was not seriously pressed in argument 
before this Board, nor indeed could it be. 

It is beyond controversy that at the, institution of this suit the 
business of the partnership could only be carried on at a loss. ‘This 
is conclusively shown by the firm's balance sheets, the profit and loss 
account for the period from the rst March, 1908, to the уо June, 
19/2, and the admission in the defendants’ written statement. The 
condition described in section 254 (6) of the Indian Contract Act, 
1872, i$ thus established, and it is provided that in this event the 
Court may, at the suit of a partner, dissolve the partnership. What, 

- then, is there in the circumstances of this case to- deprive the Court 
ofits jurisdiction or the plaintiff of his right to seek the Court's 
assistance ? 

Their Lordships are unable to agree with the High Court's view 
that there is anything in section 252 that constitutes a bar; it appears 
to them to be directed to something wholly different. 

A partner's claim 10 a decree for dissolution rests, in its origin, 
not on contract, but on his inherent right to invoke the Court's pro- 
tection on equitable gróunds, in spite of the terms in which the 
rights and obligations of the partners may have been regulated and 
defined by the partnership contract Ё 

It was not, therefore, any contravention of that section for the 
plaintiff to seek a dissolution or for the Court to decree it though the 
partnership agreement contemplated the continuance of the patrnet- 
ship beyond the date at which the suit was instituted. No man can 
exclude himself from the protection of the Courts, and yet, if the 
view of the appellate Bench is to prevail, this is what the Nawab 
has done, for a' decree for dissolution would be the protection 
appropriate im the circumstances of this case, It is no answer to 
say that this partnership was not terminable at will ; it is to meet 

that precise predicament that the Court's power to decree dissolution 
is conferred in the events enumerated in sec'ion 254. For а part- 
.nership terminable at will, no such provision would be required. 

Their Lordships therefore aré unable to affirm the decision of 
the Appellate Bench as-to the competence of the suit, But this 
leaves open the question whether the Court's discretion should be 
exercised for or against the Мазы» claim. The appellate Bench 
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р décided adversely to it, and it was urged in argument against inter- 


ference with this decision that it is opposed to sound practice for an 
appellate Court to substitute its discretion for that of the Court 
from which an-appeal has been preferred. The justice of this 
argument is undoubted, but it was'-at least as relevant before the 
appellate Bench as it is'before this Board. „Апа yet the appellate 
Bench did not hesitate to express its readiness to substitute its dis- 
cretion for that of the original Court, although in the view it took of 
the Court's jurisdiction thé question could not arise. 

In these circumstances the real question is whether there was or 
is any justification for questioning or disturbing the discretion exer- 
cised by the original Court when it passed the decree’ for dissolution 
in the Nawab's favour. It cannot be said that the Court acted ] 
capriciously or in disregard of any legal principle in this ewercise - 
of its discretion. On the contrary, there are elements ‘in the 
case which can fairly be regarded as ample warrant for the first 


, Courts decision, and for this it is enough to point to thé dual posi: 


tion of the defendants, which brought their interests as contractors 
into sharp conflict with their duties as partners of the Nawab, and 
also to the prominence given in the recital, to the common purpose 
that the quarries should be remunerative and profitable to the 
partners. І 

Their Lordships therefore hold that there is no sufficient ground 
for disturbing the original decree so far as it,pronounced for а dis- 
solution. 

The next inquiry involved in this appeal is as to the amount of 


` the average rate of expense prescribed as a limit by clause 25 of the 


partnership instrument. This clause was inserted as a protection 
fon the Nawab; it in effect imposed а limit on expenditure by th the 
controlling partners, and the measure of that limit was the rate- of 
expenditure in the past. * 3 

_ It had originally been arranged that thet rate should be embodied 
inthe document. Its ascertainment had been entrusted to Mr. 
Chukerbutty on behalf of the Nawab, and Mr. Stuart on behalf of 


` the defendants, but they were unable to agree to a figure in time for 
"its inclusion in the engrossment. 


On the roth March, 1908, however, the two representatives nu 
toa figure, and the contest is as to what the figure/covered. On 
the same day Stuart wrote on behalf of the defendants, апа sent to . 
the Nawab a letter in the following terms :—, |. 

"We beg to confirm the rate .agread upon with Mr. Chukerbutty 
this day as referring to clause No. #5 in the proposed agreement 
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between you and ourselves, viz, Bombay Government, rupee т, annas 
7, per cubic foot for all labour on granite for quarrying, dressing, and 
hauling to station." 

On the rth the partnership ` instrument was executed by the 
Nawab at Hyderabad, and from an endorsement it appears that it 
was read over and interpreted to him by Chukerbutty. It probably 
had been previously signed by or on behalf of the defendants at 
Bombay, though no distinct proof as to this has been brought to their 
Lordships' notice. 

'On the 14th March the Nawab wrote to the defendants as 
` follows :— 

* "In reply to your letter, dated the roth regarding the working 
expense of granite stone at Lingampalli, I beg to point out the rate 
of 1/7 Püpees was arrived аё on calculation on wrong basis. This 
has got to be revised on actual working before it can be acceded to." 

Here it becomes necessary to refer to an admission made in 
the course of the suit and contained ina letter of the 3oth July, 
1913, written by the plaintiffs’ attorneys to the defendants’ solicitors. 
It is expressed to be in confirmation of what had passed between 
counsel for-the parties at а meeting on the previous day and after 
‚ Stating that “with a view to shortening proceedings” certain charges 
were abandoned, it runs as follows :— 

"We also give notice that for the above reasons and for the 
purposes of this suit onty our.client admits that at or about the time 
of signing the partnership agreement. . . . it was agreed between 
the parties that the costs of working the quarries should not exceed 
the rate of 1/7 rupees (British currency) per cubic foot of stone. We 
think it right to add that this admission must not be taken asan 
admission that the said rate included only the items apparently 
contended for by the defendants as shown in the accounts submitted 
by them to our client.” А 

This admission is of vital НЕ Я : it controls this branch of 


the case, and narrows the region of enquiry. Not only does it decisi- , 


vely affirm and place beyond controversy the fact that there was an 
agreement and that according to that agreement the rate was not to 
exceed 1/7 rupees, but it excludes the possibility of.any objection 
to its admissibility under sections 91 or 92 of the Evidence Act. 
The one qualification is that the rate did not only include the three 
items of quarrying, dressing, and hauling. All therefore that has 
to be considered and determined is whether under the agreement 
between Chukerbutty and Stuart three items only or more than three 
items were covered by the accepted rate of 1/7 rupees. It is beside 
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"the point to speculate as to whether this figure was assessed in err ; 


for if error there was, the proceedings are not aptly framed for its 
correction. 

On the question whether, in the agreement betweeh Chukerbutty 
and Stuart these three items and these alone were included, the 
eviderce stands thus. The letter of the roth March is explicit on 
the point ; it states that the 1/7 rupees were for these three items and 
and for nothing else, It was written and sent on the very day the 
agreement was made and just after Chuckerbutty had left, so there 
would be no room for forgetfulness in the matter. Nor is it reason- 
able to suppose that Stuart would have at once sat down and deli- 
berately given a false version of the agreement. And then there i is 
the significant circumstance that the agreement” was subsequently 
signed by the Nawab without any protest or repudiation of the terms 
contained in the letter, and this was done in the presence of Chucker- 
butty, who, it is sworn, was always first consulted by the Nawab 
before signing anything, and who on this occasion acted as inter- 
preter. It is true that on the r4th the Nawab wrote objecting to 
the letter of the roth, but his objection was not that no agreement 
had been made in the terms stated by Stuart, but that the calculation 
had been on a wrong basis. And then thereis the evidence of Stuart. 
He declares that the rate agreed upon between Chuckerbutty and 
himself was 1/7 rupees per cubic foot, and that the letter of the roth 
March correctly states the agreement. lig veracity has not been 
impugned, but it has been strenuously contended on behalf of the 
Nawab that in view of the figures in Exhibit 27, the estimate of cost 
of stone prepared by Mr Gay, and of Stuart’s evidence as to the 
use made of those figures in arriving at the rate on which he and 
Chuckerbutty ultimately agreed, it is impossible that the rate of 
1/7 rupees could have been for the three items of quarrying, dressing, 
and hauling only, and that it must also have included loading, 


-depreciation, loyalty, quarry-expenses, and incidentals. 


Their Lordships recognise the force of this criticism, and 
realise that the coincidence of the figures in Exhibit 27 with 
this contention is worthy of consideration. But at the same time 
they feel that it would be easy to attribute too much weight to it, 
and more particularly as Stuart’s evidence was given in answer to 
interrogatories and cross-interrogatories administered on commission, 
so that there was no Opportunity of giving the examination a direc- 
tion which would have elucidated the full significance of answers 
which now remain obscure. In the circumstances it is at least as 
probable that the estimate ofe 1/7 1upees was limited to the three 
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items as the result ofa compact between Chukerbutty and Stuart Poe 
reached by accommodation or possibly even in error, as that the gen 
agreed rate of 1/7 rupees was not limited to the three items. As it ГТА 
is involved ih the Nawab's admission of the 30th July, 1913, that Eod М 
there was an agreement for a rate of 1/7 rupees, and the only evi- =m 


dence on the record is that this rate covered the three items and E еш 
зо more, in the absence of contradiction by Chukerbutty or anyone ems 
else able to speak to the point, their Lordships hold that tbis must 
be accepted, and the decision of the Appellate Bench on this point 
upheld. 
| It only remains to consider the defendants’ contention that they 
had established such “ extraordinary circumstances” as would justify 
the increase of the rate as provided by clause 25. The burden of 
makingethis good was on the defendants, and the question is whether 
they have succeeded in this. What then are the “extraordinary 
circumstances"? The only direct evidence is that of Gay, and all 
that can be spelt out of his evidence is that the circumstances occa- 
sioning greater expenditure were (1) the preparation of culvert stones 
and (2) the importation of labour. The first of these cannot be 
regarded as an extraordinary circumstance, for the schedule to the с 
partnership instrument shows that it must have been within the 
contemplation of the parties when the contract was made. 
So there only femains the importation of labour, This may have 
occasioned an increasg of expenditure, but it certainly is not shown ^ 
that it was an extraordinary circumstance that should raise the limit 
on the rate of expense prescribed in clause 25. This importation 
was due to an extension of the quarrying operations and wasa normal 
development of the business made by the defendants to suit their 
own convenience and meet their requirements, not as partners of 
the Nawab, but as contractors engaged on the construction of the 
dock in Bombay. , 
Their Lordships, therefore, hold that no “ extraordinary circums- 
tances" within the meaning of clause 25 have been proved. А 
Their Lordships will accordingly humbly advise His Majesty to 
allow this appeal and to direct that the decree of the Appeal Court 
should be set aside and that of the original Court restored, (1) with 
the variation that so much’ thereof as orders that in taking the 
account thereby directed “thè Commissioner do allow for the costs 
of quarrying provided for in clause 25 of the partnership agreement 
for the Lingampalli quarries rupee one and annas five per cubic foot 
exclusive of management and supervision, and add thereto annas 
two for royalty” be omitted, «nd that in lieu thereof it be ordered 
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"and decreed that “ the rate for the purpose of clause 25 of the part- 


nership agreement was and shall be rupee one and annas seven per 
cubic foot for the cost of the quarrying of Ше Lingampalli quarries 
mentioned in the plaint in the suit, and that this ráte covers only 
the expenses of labour on quarrying and dressing thg stones and 


“hauling the same to the railway station, and that neither royalty ‘nor 


any depreciation of plant or machinery is included in the rate so. 
fixed ”; and (2) with the further variation that the declaration č that- 
the defendants are justified in adding ten per cent for extraordinary 
circumstances under the said clause 25 of the said agreement ” be 
also omitted. Their Lordships recommend an order in the above 
form, as they do not wish to interfere with the discretion exercised 
by the original Court in its direction as to costs ; and as to the 


- costs of this appeal and the appeal to the High Court, they «vill re- 


commend that there be no order save that each party bear his own. - 
- TL. Wilson & Co.—Solicitors for the Appellants. 


Grundy, Kershaw, Samson & Co.——Solicitors for the Respondents. 


Jj м.р, Appeal allowed, 


Prrsenr:—Lord Buckmaster, Sir John Edge, Sir Walter Phillimore, 
Bart, and Sir Lawrence Jenkins. 


RADHAKANT LAL AND OTHERS 
" 9. 
MUSSAMMAT NAZMA BEGUM AND OTHERS. 


[ON APPEAL FROM THE High Courtor JUDICATURE AT FORT 
WILLIAM IN BENGAL. ]- 


Hindu Law—Mitakshara joint family—TZssue as to joint or separate estate— 

Blending of self-acquired and joint funds— Gift by Karta, 

D, а Mitakshara separated brother was acting as guardian of his minor brother 
K. On partition each of them got some ancestral properties з after partition a 
son was born to 2 and subsequently some, property came to the brothers from 
the estate of a deceased brother. Only one account book was ‘kept of their joint 
share of the latter property, and that system of book-keeping, which began in 
October 1878, was continued till February 1880, when KX came of age. No 
separate book was thereafler kept by or for 2 with respect to the properties 
which bad come to him from his десеей brother’s estate, but there was one 

- 0 ; 
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account for all D's receipts from all sources, whether it was income from joint 
ancestral family property or from that which he had acquired from his deceased 
brother's estate'or any other source of revenue, and similarly for all his expendi- 
ture of whatever kind. Further, on ''deor& partition ” that is an actual parti- 
tion of the several properties constituting their estates, mutual exchanges were 
made wherebyeD gave up his share in some ancestral family property for the 
share of A in the property acquired from the brother's estate, and vice versa, In 
а suit by D's son and grandson (the appellants) after the death of D to set 
aside deeds of, gift made by D in favour of the respondents on the ground that 
they had been made out of the joint ancestral property and was therefore invalid: 

Weld, (reversing the High Court) that the property coming from the brother’s 
estate as collateral heir was D’s self-acquired property ; that by blending that 
property with the joint ancestral property in the accounts and by the said mutual 
exchanges D, Ма thrown it into the comnion stock, and thereby converted it 
* into joint ancestral family estate; and that all the properties purporting to be 
conveyed to the respondents by «he deeds of gift were joint family properties 
over whlch D had no power of disposition and the appellants were entitled to 
recover them, 

Lal Bakadur v. Kankaia Lal (1) and Pandit Suraj Narain v. Pandit Ratan 
Zal (2) followed. | 

Ex parte appeals from a judgment and decree dated the end 
june, 1913 of the Calcutta High Court (Chitty and Teunon, J].), rever- 
sing a judgment and decrees of the Subordinate Judge of Gaya, dated 
the 8th April, 1909. The facts of the case sufficiently appear from 
their Lordship's judgment. The plaintiffs Radhakant Lal and 
others sued to set aside two deeds‘ of gift made by their áncestor 
Drigpal Lal deceased in favour of his mistress, Nazma Begam and 
her daughter by him named Kulsum Bibi The main question for 
determination was whether the properties comprised in the said deeds 
were the joint properties of the Mitakshara family of which Drigpal 
Lal and the plaintiffs were the coparceners, The Subordinate Judge 
substantially allowed the plaintiffs claim but the High Court dis- 
missed it. 

De Gruyther, К. С. and Six W. Garth for the Appellants : 
Drigpal and his brothers did not collaterally inherit Din Dayal’s 
properties but acquired them for valuable consideration which 
was paid out of joint family funds, and those properties were 
therefore, joint fámily properties under the Hindu law. Even assum- 
ing that they were self-acquired properties in the hands of Drigpal 
he threw them into the common stock of the joint family and treated 
them as joint. That was clear from the manner in which the ac- 
counts were kept and the subsequent partition proceedings, The 

(т) (1907) L. В. 341. A. 65; 5 C. L. J. 340. 

(2) (1917) E. R. 44 L A. 201; 36%. 1. J. 267. 
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High Court was in error in reversing the finding of the Subordinate 
Judge on that point, Relied on Suraj JVaruin v. Ratan Lal (1) 
and Zal Bahadur у. Kankaia Lal (a). 

The Respondents did not appear. 

The judgment of their Lordships was delivered by , 


Sir Walter Phillimore.—The suits to which these consolidated 
appeals relate concern the validity and effect of two deeds of gift 
made by one Drigpal Lal, deceased, the father of the first plaintiff 
and appellant, and grandfather of the other plaintiffs and appellants, 
in favour of two concubines and the daughter of one of them. ` 

The son asserts that he and his father were joint members of a 
Hindu family, and that the properties to which the gifts relate wefe 
part of the joint family estate. This is the question to be determined " 
in the suit. ° 

Some of the properties in question came to Drigpal from the 
estate of his brother, Din Dayal, and others were acquired by the use 
of the revenues of Din Dayal’s estate ; and the first matter to be 
enquired into is whether the property which came to Drigpal from 
Din Dayal’s estate was self-acquired property or came to him as part 
of the joint family estate. ` . 

The circumstances in which it was acquired are as follows :— 

Drigpal and Din Dayal were two of five brothers who were а 
one time all members of a joint Hindu family. Din Dayal was 
adopted’ by his uncle and went out of the fanfily. Another brother 
died without male issue. This left Duli Chand, Drigpal, and 
Kanhaya.. 
` These three brothers separated in estate in the year 1876. 

Din Dayal died on the 8th March, 1878, leaving no issue, but 
leaving surviving him his widow, Rukmini, and two widows of his 
adoptive father. 7 

The succession to his estate if he died intestate would therefore 
be as follows :— т 

The widow Rukmini would take for her life, giving maintenance 
to the other widows. These, if they survived her, would take for 
their lives (it matters not for this purpose in which order inter se), 
and then those who at the death of the survivors of the three widows 
would be the male heirs would take the property. At the moment 
of Din Dayal’s death these would be the three brothers ; but it could 
not be foreseen who would be the male heirs when the suc- 
cession ultimately devolved upon them. Din Dayal, though he 

(т) (1917) Le R. 44 I. А, 201. $26 C. |^: J ay 

(2) (1907, L. К. 34 1, A, 655; 5 C. Pads 340. 
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made no legal will, expressed his last wishes as to the disposal of 


his estate, and they were, according to the recital in an ckrarnama, 
dated the 3rd April, 1878, and executed by the widow, to the follow- 
ing effect:—"'that after my death you" (that is, Ddli Chand and 
Drigpal) *andeBabu Kanhaya Lal shall, as proprietors, enter upon 
possession of all my properties, movable and immovable, all mort- 
gage and simple bonds, all decretal moneys, zarpeshgi moneys and 
Bhurna moneys, houses and money at Ramna situated in Saheb- 


.guego, zillah Gaya, and over every other kind of properties belonging 


to me ; that you shall allow my wife to remain düring her lifetime 
in possession of my dwelling-house situated in Kasba Haswa ...... i 
thabyou shallepay to her one lakh of rupees in cash to defray the 
expenses of performing religious rites and pilgrimage, from your own 
pocket ; fhat shall you allowall money in cash and ornaments ‘which 
are in the house at Haswa to remain in the possession of the Mus- 
summat during her life ; that youshall pay her rupees ten thousand in 
cash annually, besides clothing and grains sufficient for her use ; 
that you shall pay to Mussummat Jado Koer and Dhupa Koer, the 
widows of Babu Murali Ram, who are my mothers, rupees 2,500 
each annually in cash, besides clothing and grains sufficient for their 
use ; that you shall make a hiba or gift to Mussummat Rama Koer, 


daughter of Babu Girdhar Lal, my deceased brother; of 16 annas of ~ 


mouza Lodipur Jafra and Shaikhpara appertaining to Lot Lodipur 
Jafra, 16 annas of mouzth Korigawan appertaining to Lot Sandha 
Manjhigawan....and 16 annas of mouzah Kumharwa Girji Band- 
banna appertaininig to Lot Samandih, &c., being 12 kalams known 


as mahal Ratni.... with all the dependencies and all the chucks of ^ 


the mouzah aforesaid, situate in zillah Gaya; that you shall pay 
rupees 1,300 in cash annually, and clothing and grains sufficient to 
meet her requiréments, to Mussummat Annapurna, Tawaif, provided 
that she does not lose her chastity and character and continue in the 
Pardah ; that you shall make gift to Babu Somar Ram of тб annas 
of mouzah Jatsari...; and that you shall execute deeds in accord- 
ance with the above directions in favour of these persons.” 

All parties were desirous that these wishes should be carried into 
effect, and accordingly a series of documents were executed, the first 
being the e&zarnama already mentioned whereby the widow purported 
to dispose of all the property of her deceased husband in favour 
of the three brothers. 

Then there was a bond given by the brothers to the widow with a 
mortgage, to secure the payment of the lakh of rupees ; a covenant, 
with a charge on certain property, to” pay to the father’s widows the 
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P. C. - stipulated annuities and maintenance ; ; a covenant with the concu- 
191. bine to pay her the agreed annuity and maintenance ; a deed of gift 
мети in favour of the adopted nephew; anda similar deed of gift in 
Radhakant 
Б, favour of the niece. : 

Nazma Begum. - "The lakh of rupees was paid in two instalments within six months 
Sir Walter of the death, and the bond was discharged. The money found to 
a инен pay Rukmini by the three brothers came out of ancestral family 

| property. 


The three brothers entered into possession of the estate, and paid 
the annuities and maintenance to the various ladies. The father's 

widows died first, and then Rukmini in the course of the year 1882. 
The annual income of the property is said to havé been rather 
? x more than half a lakh, so that the arrangement, as it turned out, was 
- not such a bad bargain for Rukmini, amd was advantageous to the 
father’s widows. For the concubine, niece, and adopted nephew it 

was pure gain. . 

4t was conterided о on behalf of the defendants that the ekrarnañia 
of the 3rd April, 1878, executed by Rukmini in favour of the three 
brothers was inoperative to pass more than her life interest, and that 
the brothers who survived her must be deemed to have taken the 
property by inheritance, in which case, being an inheritance from a 
collateral, it would be self-acquired, and not to have taken it Ьу pur- 
chase, in which latter case it would be ancestral family property. 
~ That it was the intention of the deed to Pass the whole property 
is obvious. If Rukmini was only conveying her life interest, and if 
either of the father’s widows had survived her, the survivor’s estate 
would have been interposed before that of the brothers. Even if 
it be supposed that the father’s widows were so far parties to the 
transaction that they could not have claimed their life interest іп the 
event of their surviving Rukmini, there was, as already observed, no 
certainty that the three brothers would have all survived Rukmini, 

* so as to be the heirs at her death. Moreover, the gifts: in favour 
of the adopted nephew and niece would have failed. 

It may be, however, that though this was the intention of the 
deed, its only legal operation would be the restricted one for which 
the defendants contend. g 

A widow has only a limited power of disposition of the property. 
She can, however, alienate the estate ip certain circumstances and 


under certain conditions, Whether in the circumstances of this case ' 


she could effect a valid alienation is a matter of some difficulty, 
The Subordinate Judge thought that she could; the High Court 


held that she could not, Y 
" 
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Their Lordships are relieved from pronouncing upon this point’ 
of law, because they are of opinion that as regards the property which 
came from Drigpal the plaintiffs can succeed upon another ground. 

Assuming fhat the three, brothers—and in particular Drigpal— 
acquired this property as collateral heirs, and took it therefore as 
self-acquired property, it is well established that a member of a 

. Hindu family may convert his self-acquired property into ancestral 
family estate by throwing it into the common stock ; and this is, in 
their Lordships’ opinion, that which happened in the present case, 

As already stated, Drigpal aud his two brothers had made a par- 
tition of their joint family estate inu876. At the time of the death 
of Din Dayal and the accession of the three brothers to his property, 
Drigpal was acting as' guardian of his younger brother Kanhaya. 
Accordingly one book was kept for their joint share of Din Dayal's 
estate; and this system of book-keeping, which started on the and 
October, 1878, was continued till the 11th February, 1880, when 
Kanhaya came of age. Thereafter no separate book was kept by 
or for Drigpal in respect of the property which had come to him 
from Din Dayal ; but there was one account for all Drigpal’s receipts 
from all sources, whether it was income from joint family property, 
or from that which he had acquired from Din Dayal, or any other 
source of revenue, and similarly for all his expenditure of whatever 
kind. - 9 

Now his son, Radhakant Lal, the first plaintiff and appellant, 
had been born on the 31st May, 1877, and from that time forward 
there bad been a joint family estate for him and his father. And, 
if the accounts from 1880 onwards are such as to show a blending 
of the properties, the ordinary inference to be drawn is that Drigpal 
had thrown the property which he had acquired from Din Dayal into 
the common stock. 

This matter has come more than once before this Board, and 
was the subject of decision in the cases of Zal Bahadur у. Капйайа 
Zal (1) and Pandit Suraj Narain v. Pandit Ratan Lal (2) decided 
„on the 30th January, 1917. 

“The Subordinate’ Judge held that Drigpal had amalgamated the 
two properties, and the two grounds upon which his decision to this 
effect is supported by the present appellants are:— 

First, the intermixture of and the blending of the receipts and 
payments in one account with those belonging to the ancestral family 
property ; | 

(1) (1907) L. R. 34 I. А, 65) 5 C. L. J. 340. 

(а) (1917) І. R. 441. A. 201, 26 C f. J. 267. 
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And, secondly, that when Drigpal and his younger brother 
Kanhaya took the further step of effecting what is called “а deorh 
partition," that is, not merely a separation of interest, but an actual 
partition of the several properties constituting tbeir-estates, mutual 
exchanges were made whereby Drigpal gave up his share in some 
ancestral family property for Kanhaya's share in property which came 
from Din Dayal, and vice virsa. 

The High Court took the opposite view. As to the argument 
drawn from tbe exchange, the judgment of the High Court i is as 
follows :— 

“The first point made was with regard to the deork partition 
which took place between Drigpal Lal and Kanhaya Lal on the 8th 
Мау, 1881. It was argued that, on that partition, Din * Dayal's pro- 
perties were exchanged for joint properties and vice versa e When, 
however, this point came to be investigated it appeared that there 
was no such general interchange as the plaintiffs would have us ` 
believe. Only two possible instances were given us, and of these 
one is capable of an obvious explanation and the other is not fully 
proved. The first instance was with regard to mouzahs Sikandarpur 
and Asarhi, It is doubtless the case that mouzah Sikandarpur was 
ancestral while mouzah Asarhi had come from Din Dayal. These 
mouzahs are contiguous and of equal value Зо far as one can tell from 
the jama. They both form part of mahal Asarhi Sikandarpur. At 
the partition it seems that Drigpal took то арпаѕ 8 pies of Sikandar 
pur, while Kanhaya Lal took ro annas 8 pies of Asarhi, so that each 
brother got two-thirds of a separate village instead of a one-third 
share in the two This clearly was a matter of convenience and 
cannot, we think, be regarded as evidence of amalgamation of pro 
perties ancestral and acquired from Din Dayal. Neither of these 
villages, it may be observed, forms part of the subject-matter of the 
present suit. 

“Then it was said that for mouzah Pillich, touzi No. 204, an 
ancestral mouzah, two mouzahs, Nanand and Sonchari, which came 
from Din Dayal, were exchanged. For this the evidence is Exhibits - 
45 and 47, applications made by Drigpal Lal, and Exhibit 64, an 
application made by Kanhaya Lal, for mutation of names. The 
exchange of these villages does not appear tohave been very satis- 
factorily established from these two Exhibits, In the absence of any 
oras or other reliable evidence as to the precise details of this parti- 
tion, it would be impossible to draw the conclusion which the plain 
tiffs wish us to draw from the very meagre evidence with regard to 
these two exchanges." ө 
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It should be observed that the High Court agrees with the Sub- 
ordinate Judge in respect of the exchange of Sikandarpur and 
Asarhi ; and their Lordships are of opinion that the exchange of 
Pillich for the two mouzahs specified was satisfactorily proved by the 
documentary Vvidence. This evidence was further supplemented by 
the oral evidence of the witness Gajadhar Lal. Moreover, there was 
oral evidence uncontradicted from this witness and from Bhekhi Lal, 
proving the exchange of two more villages. A more striking proof 
of the throwing together of the two properties into a common stock 
there could hardly be. 

, Drigpal gives ancestral family property, and receives his brother's 
sbare in property coming from Din Dayal. He gives Din Dayal 
property and receives his brother's share of ancestral family property. 

There is not only one case which standing by itself could with 
difficulty be explained away ; but there are four instances. 

Turning now to the accounts, the Judges of the High Court agree 
that, from and after the “deorh partition " in 1881, Drigpal’s accounts 
were undoubtedlly more or less mixed up. But they observe that 
Drigpal had five Tehbils or tills. The judgment then proceeds as 
follows :— 

“ We have been taken through the accounts at great length by 
the learned counsel for the respondents, and we do not think that it 
is possible to draw any very definite conclusion from these accounts ; 
first, because a large number of the accounts which were kept by 
Drigpal or under his direction, relating to-bis estate, have not been 
produced; and, secondly, because the plaintiff Radhakant, who alone 
could speak with authority as to these. accounts, and their precise 
object and nature, has not ventured to go into the box. All the 
papers which were in the possession of Drigpal at the time of his 
death have passed to Radhakant, and the fact that he has not pro- 
duced so many of them must weigh very strongly against him. There 
is no one general or central account which shows that the whole of 
Drigpal's estate was dealt with as a unit, In particular, we may 
mention that with the exception of Exhibits 16 and 18 по books of 
account of the mica mining business—either the Seha books at the 
mines or the stock books—are forthcoming. None of the ‘ Khazana 
haveli’ or of the Calcutta books have been produced, nor have any 
books after 1308. In 1304 certain mouzahs acquired after the death 
of Din Dayal, and in 1310 certain of the Din Dayal villages, were 
set apart for the pocket expenses of Drigpal, and in 1309, it is said, 
a certain ancestral village was sæ apart for the pocket expenses of 
Radhakant. In respect of the village set apart for Drigpal, separate 
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accounts were admittedly kept None of. these books have been 
produced The tamasuki bahis dealing with bonds and money- 
lending business are not forthcoming, nor the books of the mail-cart 
business. The learned Counsel for the respondents attempted to mini- 
mise the effect of this non-production of books ; bit it is, in our 
opinion, a very serious matter. If all the books of Drigpal had 
been produced, it might have been possible to ascertain precisely 
how his accounts were kept and with what object. 


The “plaintiffs are said not to have produced the books of the 
general account already mentioned, which was begun on the rrth 
February, 1880, The books of the general account were produced 
to about the end of the year 1892. The explanation offered of the 
non-production of the later books is that after 1892 the? were 
thought to be of no importance, because all the properties which 
Drigpal bought had been acquired by this time, and the only object 
of producing the accounts after the first year or two was to show 
that these properties had been bought out of the common stock and 
therefore formed part of it. 


This is not strictly accurate, for one property at least was bought 
after 1892. But once given that the account shows that the pro- 
perties had been blended, the later accounts are, for this purpose, 
immaterial. Properties once brought into s common stock cannot 
be taken out of it again. 

Then, as to the statement that “ there is no one general or central 
account which shows that the whole of Drigpal's estate was dealt 
with asa unit," their Lordships cannot accept this as accurate. 

The account already so often mentioned purports to be a general 
account, into which all receipts and payments are brought. It might, 
perhaps, be said that it is only a cash book and not a ledger. But 
it appears to be a similar book to that which was produced to the 
Board in the case of Pandit Suraj Narain v. Pandit Ratan Lal (1) 
as to which their Lordships observed: “ It is not strictly an account 
book at all, but a book in which is recorded from day to day various 
payments and receipts of money from different sources”; and from 
which -their Lordships drew the inference in that case that the man 
who kept the account had “so blended his own property with the 
joint property as to make the whole joint property." 

As to the non-production of the &Aasarta kaveli, their tordim 
cannot see what assistance the production of these books, if, indeed 
such are kept, would have been. 


(1) (1917) L, Е, 441, A, 201 3 26 С... J. 267, 


Vor, ХХУН.] рүү соомой, 


No doubt the plaintiff, Radbakant, did not give evidence; but 
the men of business of the family did. And it does not appear that 
any point was made in cross-examination or in the conduct of tbe 
trial, that any material books had been kept back; and no such 
idea seems to Rave occurred to the Subordinate Judge. 


` 


There remains one piece of evidence which makes in favour of 
the respondents, and that is furnished by the recitals in the two 
deeds which are attacked by the present suits. They are in similar 
terms and are as follows :— 


.* My income from ancestral properties was only 13,000 rupees, 
butesubsequegtly I got the estates of Babu Girdhari Lal and Babu 
Dindyal Lal, yielding an income of 29,000 rupees. After my separa- 
tion from Babus Dulichand and Kanhayalal, I acquired lots of pro- 
perties by my own labour and exertions and from my own fund, by 
means of trade, and the * ticca ? (meaning а ticca lease of Dourchanch, 
which by making improvement now yields an income of 38,000 
rupees. In this way I am поў possessed of four kinds of pro- 
perties, viz. :— 

(1st) The ancestral properties ; 

(and.) The estate of Babu Girdhari Lal ; 

(ard.) The estate of Babu Dindyal Lal; and 

(4th.) The self-acquired properties ; 
with regard to which I håve full powers of transfer " 

The effect of these recitals, which were probably intended to 
make evidence, is somewhat weakened by the fact that, ina deposi- 
tion made in another suit, Drigpal stated that a property which he 
gave to a son by one of these concubines, named Sultan Bahadur, 
had been given with the consent of his lawful son, the plaintiff 
Radhakant; and this property came from Din Dayal. 

Their Lordships cannot attach sufficient countervailing weight to 
these recitals to displace the strong evidence from the exchanges 
and the accounts ; and upon the whole, they come to the conclusion 
that, assuming that Drigpal acquired his share of the property of his 
brother Din Dayal as self-acquired property, he so dealt with it after- 
wards as to make it joint property with his ancestral family estate, 


of which family, the first plaintiff and, as they were born, the other _ 


plaintiffs were members. 

Turning now to the deeds of gift which are attacked by the 
plaintiffs in the present suits, the four properties purported to be 
conveyed to Mussummat Nasiban, which are the subject-matter of 
the second suit, were properties Which form part of the estate of 

e "e 
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Din Dayal, and therefore could not be conveyed away from the joint 
family estate. 

As to the properties purported to be conveyed-to Mussummat 
Nazma Begum and her daughter, the matter is more complicated. 
There are thirteen properties: two appear to have dome from Din 
Dayal ; the rest appear to have been bought by Drigpal at various 
times after Din Dayal's death 

Drigpal had a nucleus of joint family property, the income of 
which was nearly half a lakh. Не carried on for some years а busi- 
ness of extracting and selling mica, as he says in the recitals in the 
deeds of gift ; and he also claims to have carried m & profitable 
mail-cart business 4 

It was suggested for the respondents and accepted by jhe High 
Court that the profits of these two businesses and the properties 
purchased with them might be considered self-acquired. But in one 
instance certainly the land from which the mica was extracted was 
ancestral family property. It appears also from some of the books 
which have been produced that the moneys paid for wages and other 
expenses of winning the mica were supplied out of the general income 
of Drigpal, and that the profits were—as the Subordinate Judge has 
found—devoted to the general maintenance of the family and the 
education of the son Radhakant. From whatever source some of 
the lands from which the mica was gotten may have been acquired, 
the mica business was dealt with as part of ‘the joint family property. 

"As to the mail cart business, it was doubtful whether there were 
any profits ; ahd the receipts and payments in connection with it 
were all brought into the one general account. 

The final result therefore is that all the properties purporting to 
be conveyed to the respondents were joint family property of which 
Drigpal could not so dispose, and that the plaintiffs and appellants 
are entitled to recover them from the respondents, that is, the two 
concubines, and the daughter of the one, and the mortgagees, 

It is right to say that their Lordships were informed by counsel 
at the bar that so far the deeds of gift purported to pass personal 
property, they are not to be deemed to be attacked in the present 
suits, and that the recovery is to be limited to the lands. 

The Subordinate Judge only gave a judgment in respect of five- 
sixths of the property, taking it that, at the time of Drigpal's death, 
there were six members of the family, namely, Drigpal himself, 
Radhakant, and the latter’s four sons, and being of opinion that 
Drigpal had therefore one-sixth share ‘in the горене which he 
could pass by the deeds of gift. 
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This, however, is an error. Drigpal had no separate sixth share. ' Р, C. 
The whole property belonged to the one Hindu family, and accrued. 1017. 
upon his death to the surviving memb ers. 

The plaintiffs appealed in respect of this matter to the High 2. 
Court, and theig Lordships are of opinion that their appeal should Маа Begum. 
have been allowed. ` Sir Walter 

Their Lordships will therefore humbly advise His Majesty that TRTE А 
these appeals should be allowed ; that the judgment of the High 
Court should be reversed ; that the judgment of the Subordinate 
Judge should be varied by declaring that the plaintiffs have right to 
the whole, and should get possession of the whole, of the landed pro- 
pertes covered by the two deeds of gift, instead of fivesixths only, 
and that it, so varied, should be restored ; and that the plaintiffs 
should h&ve their costs in, the Higa Court, and on appeal to His 
Majesty in Council, 

The judgment of the Subordinate Judge decreeing that each 
party should bear his own costs of the proceedings before him should 
be allowed to stand. 


Heath & Hamilton : Solicitors for the Appellants. 
The Respondents did not appear. 
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зайт: Муга занан — Indian Penal Code (Act XLV of 1860), Sec, 
566—' Marry 

Section 366 of the Indian Penal Code applies to the case of an abduction 

ofa married woman, The word ‘marry’ іп that section has the same 

meaning as the same word in section 494 and means the going through a 

form of marriage, whether the marriage should prove in fact legal and 

valid or illegal and invalid. Taher Khan v King-Emperor 


Account, if can be ordered— Partnership. business—Absence of one of the 
partners ; See Limitation so 


vee 


Accounts, suit for—Sult for recovery of specific sum of money —Accounts to 
* be examined 1 See Suit, forum of гав 

, suit for, what is у See Suit, forum, of iW - m 

Accused, additional incrimipating statements by, during verification, if admis- 
sible in evidence ; See Evidence, admissibility of € ie 

» if can be tried а sccond time on the same facts for an offence cognate 
to or involved in the offences with which he was, previously charged and 
acquitted—Calcutta Police Act, as amended, Sec, 54A 3 See Criminal 
Procedure Code, Sec. 403 УЖ ies 
m person, statement of—Single statement containing more information 
than what is contemplated in Sec. 24, Evidence Act—Statement, how 

far admissible—Evidence Act, Sec. 27 1 See Evidence, admissibility of 
Acknowledgment, effect of, depends on what y See Limitation — ... ove 


, Nature of, to take a case out of the statute of limitation 3 
See Limitation 


oo 





ra one 





“Acquittal order—Conviction s first Court—Appellate Court, reversal by, on 
the ground that the matter was of a civil nature—No discussing of evi- 
dence ; See Revision — '... one — Е 

Act XI of 1859 Sees, 31, 53 s» ved 

—— XI of 1859 , Seo. 37 Proviso — m 

—— XLV of 1860, Sec. 182 .. 

—— XLV of 1860, Sec. 366  ... . 

—— ШІ of 1865, as amended by Act X of 1806; Sec. 10 
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— V of 1898, Sees. тод сіз. (a! and (b) 


—N of 1898, Sec. 145 e 
— V of 1898, Sec, 195 КЕ 


—— V of 1898, Sec 195 cls (6) and e 


~ V of 1898, Sec. 234 aes 
— V of 1898, Sec, 300 am 
= V of 1898, Sec. 312 cl. (4) 
~ V of 1898, Sec. 403 "m 
—— I of 1899, Sec. 33 . ove 
me Vor 1908, Sec. II m 
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Act IV. B. С, of 1866 (as amended), Sec. 54А a aes oy, 
— VI. B, С, of 1870, Sec. 51 m - 1 ed Е 
— VII B. С. of 1876, Secs 78, 81 ө ove - ve 
—— IX В. C. of 1879, Sec. 55 sexi. ia ate et 
= V B. C. of 19011, Secs, 41 (a), 42 (а), 78, BI s ies $e 
—— V of 1911-B. C., Sees. 70, 713,77... , MEC а vs 
— П of 1907 (Е. Band A);Sec.3  .. ED ECC ea 
Acts, construction of—~Punctuation ; See Recoupment vee v^ 


Admissibiflty—Absolute conveyance alleged to be mortgage—Evidence іп 
proof of such allegation, if admissible ; See Evidence Act, Sees. 98, 99 


7—— in evidence—Agreement recorded in compromise decree—Agree- 
ment not registered—Agreement forming consideration for compronfise ; 
See Res judicata m mA m m m 


Admissibility tn evidence-—Documen? varying rent—DBingal Tenancy Act 
(PIII of 1885), Sec, 103B, Sub-sec. (3)— Mode of proof. 

A-document which embodies a contract for variation of rent payable in 
respect of a lease, is in essence a lease, and is ‘compulsorily registrable. 
If it is not registered in accordance with law, it is not only notadmissi- 
ible in evidence, it does not even constitute a valid and operative con- 
tract between the parties. ` 





If it is established that the only evidence whereon the entry under sub- 
section (3) of section 103B of the Bengal ,Tenancy Act, was made by 
the Settlement Officer, does not support his conclusion, that is the 
strongest possible proof that the entry is incorrect. , The party is not 
limited ta a particular mode of proof; he can prove aliunde that the 
entry is in fact, incorrect. He can prove that the material whereon 

j the Settlement Officer based his decision, does not in law justify his 
conclusion as to the relative rights and obligations of the parties. Bogha 
Mower v. Ram Lakhan Misser a vee ДЕА os 


Adimisslon of appeal out of time—ZEz parte order, if can be set aside at 
hearing—Question of limitation, when can be finally determined; See 
Limitation e эж reel РЕ ees 


Adoptiol— Daughters daughters son—Mitakshara-x Western India. 


Under the Mitakshara the adoption of a daughter's daughtér’s son in a family 


coming from Rajputana in Western India, Is valid. Biswanath Sinha 

v. Kalicharan Sinha =... - - - one 

=, Kittima Tha ; See Burmese Buddhist Law m e 
— ——, Makeswari caste of Bikaneer—Mitakshara school—Consent, 

A widow of a separated brother can adopt of her own motion a son іо her 

deceased husband, a Hindu of a Maheswari caste of Bikaneer. Mathura 





Dass Кагпяпі v, Srikissen Karnani .., ө. on -— 
» proof of ; See Burmese Buddhist Law en is ia 
Adverse possessida— Simple mortgoge—Subsequent adverse possession against 
LN I . Н oe? 
' 
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A 
Adverse possession—(Contd.). 


mortgagor— Limitation Ast (LX of 1908), Sec. s8—Mortgage suit, scope, 
LY б, | = 
Per curian : Where a simple mortgage has been executed by” а person in 
az possession, the subsequent dispossesmon,of the mortgagor, though it. 
“may operate by lapse of time, under section 28 of the Limitation Act, 
to extinguish the equity of redemption in favour of the adverse possessor, 
does not affect the interest of the simple mortgagee. 


. Per Mookerjee 7: The proper scope of a mortgage suit isto cut off the 
equity of redemption and to bar the rights of the mortgagor and of those 
claiming under him; the only proper persons to sich a suit are the 
mortgagor and the mortgagee and‘those who have acquired ‘interest 
under them subsequent to the mortgage :, Consequently a person who 
cfaims a title adverse to hat of both the mortgagor and the mortgagee, 
should be discharged from the suit. Srimati Priya Sakhi Debi v. - 
Bireshwar Samanta m m ve e эө 212 
Adverse possession—Symbolica! possession, effect’ of—Adverse possessor, i 
party to execution proceedings ; See Limitation A oes 191 





possession, waste land— Tethering aud throwing cow-dung 3 See Res 
К а one - m oe oo ++ 583 





possession against simple mortgagor, if adverse to simple mortgagee-— 

Adverse possession commenced after mortgage, See Adverse posses- 

sion m " MEE" v x " 212 
Agreement, void—Agreement opposed to public policy—Slavery bond— 

Service in lieu of interest ; ; See Suit, maitainabllity of ге 459 
АЛепаНоп by Hindu widow—Next reversioner, suit by, for declaration— 7 

Declaration involving а finding that the claimant is the next reversionary : 

heir—Specific Relief Act, Sec, 42 Ш (e); See Declaratory decree... 186 
Antiadoptlon agreement between adoptive mother and matural father, 

operating in the restriction of the rights of the adopted son, if and when ) 


valid р See Hindu Law—Adopted ... - — m 274 
Appeal—Decree upon award based on invalid reference у See Reference to 
arbitration .. ' ow om е К es 339 


——— Appellate decree passed without jurisdtition—'Contrary to late —— 
Civi? Procedure Cede (Act V of 1908), section тоо, sub-sec. (г), 


No Court can entertain an appeal which it is not expressly authorised by 
law to hear. - - 


An appeal lies against an appellate decree passed without jurisdiction, as 
the decision is contrary to law within the meaning of section 100, sub« 
section (1) of the Code of Civil Precedure, Bandiram Mooker]ee v. 
Purna Chandra Roy za pes m e e 115 


— — Letters Patent, clause (15}—-/Judgment—Misjoinder of parties “and 
causes of actton—suit, stay afe-Civil Procedure Code (Act Ра 1908) 
О. г, Kr. г, g—Section, construction ef. | 
* v, te 


ba a 
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Appeni—( Contd.) 


An appeal lies under clause 15 of the Letters Patent, against an order 
which, in substance, decides a question of jurisdiction, When a Court 
refuses to proceed with the trial of в suit on the ground of misjoinder 
of parties and causes ‘of action, the Court may be said to be “unable to 
entertain it” and the reason is of a Ке nature” with defect of jurisdic- 
tion. 

Where it was decided that there had been misjoinder of parties and causes 
of action, that the plaintiff could not be allowed to proceed in one suit 
against the defendants, and the hearing was adjourned for the plaintiff 
to elect against which of the defendants he would proceed, keld, that the 
decision was a judgment affecting the merits of the question and detef- 
mining some right or liability between the parties, - 


Rules тала 3 of order t of the Code of Civil Procedure apply to questions 
of joinder of parties as also of causes of action. 


The determining factors applicable to the question whether a suit has 
been constituted in conformity with order 1 rule 3 of the Code of Civil 
Procedure, are, frst, could the right to relief against the defendants be 
said to be zw respect of or arising out of the same act or transaction, and, 
secondly, would any common question of law or fact arise, if separate 
suits were brought, The Code does not require that all the questions of 
law or fact which arise, should be common to all the parties. 


Per Mookerjee, J :-The true test to be applied in the solution of the 
question of the competence of the appeal against a determination that 
there has been a misjoinder of causes of action in the sult and the plain- 
tiff cannot be allowed to proceed against the defendants as they at 
present stand on the record, is not the form of the adjudication but its 
real effect on the suit or proceeding in which it has been made. 


The determination of the question whether or not the suit as framed is 
open to objection on the ground of misjoinder of parties and causes of 
action, depends upon the allegations made in the plaint. 


In considering the construction of a section In an Indian Act, which is pro- 
fessedly based on an English enactment, which in fact reproduces almost 
word for word the language of the» English enactment, the Judges are 
in practice, if not in theory, bound by the decisions of the English 
Court of Appeal. 


If one has a cause of action against A and B for a tort X and quite a 
separate cause of action against B for tort Y, he cannot їп one action 
unite claims in respect of both torts X and V against A and B. 
Romendra Nath Roy v Brojendra Nath Dass is ʻi 

———— Swit, dismissal of, under O. д, R. g of the Code of Civil Brüder 
(Act V of 1908). 

No appeal lies against an order refusing to set aside a dismissal of a suit 
under rule 4 of Order 9 of the Code of Civil Neun Pitambar “Dhal 
©, Baidyanath Shet 55а ^ 
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Appeal—Swit instituted before Settlement offcer— Transfer. to civil ‘Court— 

Appeal, tf lies to Special Judge—Bengal Tenancy Act, Secs. 50 ch (2), 

N 106—Fixity of rent, presumption of--Non-payment of rent for some 
years, Y deprives the tenant of the benefit of the presumption, 


Where a suit, instituted before a Settlement officer under section 106 of 
the Bengal Tenancy Act, was transferred under the first proviso of that 
section to a competent civil Court being the Court of the Munsiff, 

Held that, although the suit was originally instituted before the Settlement 

` officer ; an appeal would not lie to the Special Judge against the decision 
of the Munsiff, but the competency of the civil Court would be ascertain- 
ed under the Civil Procedure Code, and the attributes of the competency 
of that civil Court would follow from the transfer, and as such the 
Gubordinate Judge had the jurisdiction to hear the appeal against the 
decision of the Munsiff? | 

А tenant can claim the benefit of the presumption arising under section 
fo clause (2) of the Bengal Tenancy Act, although there was no 
payment of rent for some of the twenty years Immediately before the 
institution of the suit  Kahirod Gobinda Choudhury v. Cour Gopal 
Dass A ome m aes T oes 

admission of, out of time—Zx parte order, if can be set aside at hear- 





ing—Question of limitation, when сап be finally determined; See_ 





Limitation PA m Em nes m 
DEC ; x 2 
if lies ‘to Special Judge— Suit instituted before Settlement officer— 
Transfer to civil Court 5 See Appeal Us - m 


. 
against an order of senior Judge, if lies—Judgment materially affect- 
ing the merits of the question between the parties—Anction-sale, con- 


firmation of ; See Revision S3 ia eas ө 





Appeltate Court—Fresh investigation, if necessary—Appellate Court-dissatis. 
fied with Amin’s map and report—Error of law, if committed in decid- 
ing on other evidence ; See Burden of proof  ... ix © 

Court, if cau interfere with the discretlon exercised by the trial 
Court on the question whether the delay in producing the documentary 
evidence was or was not unreasonable ; See Suit, hearing of E 


* 


281 


253 


281 


~ 418 


Court, power of—Civil Procedure Code, Secs, 107, 151 O. 41 - 


R. 33 1 See Revenue Sale $5 Me vu H^ 
Court, when can remand a case in cases not coming under O. 4t 
К, 23 of the Code of Civil Procedure 3 See Remand Se om 


Court, when should interfere with Court's discretion ; See Partner- 
ship m one ton one Ке > 








Application to proceed against properties specified in further and supplement- 
&ry list—Properties specified in list could not be proceeded against— 
Application for execution made in accordance with law—Civil Proce- 


dure Code, О. 21, К. 17 (2) 3 See Execution S ose enn 
Apportlonment—one of the mortgafots purchasing mortgagee’s interest, rights 
of ; See Mortgage decree . m m one om 
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Arbitration—Notice, absence of, to one of the defendants з See Award E 


Private reference— Costs, award of—Order for costs could be 
expunged—Remainder unaffected 4 See Award S aes 


——— , rüference to Civil Procedure Code (Act V of 1908), Sch. II, duni 
т—©“АП the parties interested,” mot joining im the refarence-—-Award, 

e — validity of — Objection to the validity of the award taken by a party who 
joined in the reference, if to be given effect to—Objection at the appellate 
stage, if can be entertained—Decree upon the award based upon the 
invalid reference—A ppeal, 





In a suit brought by the plaintiffs against several defendants, an applica- 
tion was made by the plaintifs, and the defendants whe appeared,” to 
refer the matter in dispute. to arbitration and a decree was passed by 
the Court against SIl the defendants in conformity with the award 
submitted by the arbitrator. Upon an appeal having been preferred 
by the plaintiffa against the decree ; 


Held that, all the defendants being persons interested in the suit and not 
.having joined in the reference to Эно, the arbitration was 
wholly invalid, 


Held further, that the Court could not refuse to entertain the objection as 
regards the invalidity of the award merely because Н was taken by the 
plaintiffs and not by the defendants who had not joined in the applica- 
tion for reference to arbitration, or because it was nelther taken in the 
Court of first instance nor taken specifically in the ae of appeal to 
the High Court. А 


Held also, that having regard to the fact that the objection related to the 
jurisdiction of the Court to make the reference, and that the reference 
was altogether invalid, an appeal lay against the decree based upon the 
award, and the decree of the lower Court upon the award based upon 
the invalid reference was liable to be set aside. Girija Nath Roy 
Choudhry v. Kanal Lal Mitra ‚з iad 


Assessment of rent—Chowkidarl land transferred to zewindar—Previous 
settlement with putnidar—Exact mode in which putni rent was origin- 
ally settled, not known 3 See Chowkidari land ` 

of rent—Rent payable by putnidar —Resumption E Chowkidati 

chakran land— Settlement made by Zemindar with tenant ; See Chowki- 





дай chakran land i -— es ces 
Assignee of mortgage decree, jadgmentedebter, if can execute ; See Mortgage 
decree oes ET 


vee D one 


Awatd—Private reference to arbitration-—-Costs, oira s Written notice, 


An absence of written notice to one of the defendants does not necessarily 
invalldate an arbitration proceeding. 


Where an order for costs ‘was made in an award made on private refer- 
^. ences to arbitration, which could be expunged and the remainder of 
the award would thereby remain unaffected ; 
А е 


. а ° % 
* 
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Award—{ Contd.) 
Held, that the award could be enforced to that extent. 
NQuare: Whether the principle, that when a suit has been referred to 
arbitratags, they have authority to deal with the costs of reference and 
the award, can be extended to private references to arbitration. 


Mobhendra Nath Das v. Mohilal Kolay toe e one 
——, decree upon, based on invalid reference, if can be set aside on 
appeal ; See Reference to arbitration - - а 





, if valid—''AIl the parties interested," not joining in the reference— 
Civil Procedure Code, Sch. II, para, 13 See Reference to arbitration ... 
————, Suit to enforce, if maintafnable in Small Causes Court See Suit, 





e  maíntaimability of tac one - one - 
X ‚ validity of, objection to, taken by a party who joined in the refer- 
eife, if to be given effecteto J See Reference to arbitration - 


Bailes, suit against—Negligence, proof of ; See Contract Act, Secs, 151, 152 

Bengal Land Revenue Sales Act, Sec. 31—Purchase money—Mortgage ; See 
Revenue Sale $us tee one oon m 

‚ Sec, $3— Purchase by proprietor—Dishonest 
motive } Ste Revenue Sale "ma Ter dus Vis 

Bengal Tenancy Act 1885, Sec. 5— Raiyat or tenure-holder—Test— Intention 
of contracting garties—Presumption, where applicable—Tenancy, origin 
of, unknown, 

The mere fact that a tenant has sub-let his land, does not by itself estab- 
lish conclusively that his status is that of a tenure-holder and not that of 
а raiyat, The test to be applied to determine the status of a tenant is 
the intention of the contracting parties, 

In cases where the origin of the tenancy is unknown, the mode of user of 
the land may furnish a valuable clue to determine the original purpose 
of the tenancy and where the terms of the grant are ambiguous, evidence 

Ёё of conduct subsequent of the parties may also be admissible : 

The presumption laid down in section 5, sub.section (5) of the Bengal 
Tenancy Act, is not applicable when the terms of the orlginal grant are 
known, 

It was recited in an asa/nasa& granted on the 19th June, 1868, that the 
mousaks mentioned therein were settled with the grantee for bringing 
them under cultivation, It also specifically directed the grantee to 
extirpate wild beasts and by clearing out jungle and raising embank- 
ment at his own expense to carry on cultivation and tillage and enjoy 
the crops thereof. No rent was settled at the time But the amalnamah 
recited that a pottah would be granted at the proper rent in the following 
year, On the 14th June, 1869, the grantor executed a foftak in favour 
of the grantee. This instrument recited that оп the strength of the 
amalnamah, the grantee had taken possession of land exceeding 2000 
bighas іп area and that he had at his own expense commenced to reclaim 
jungles, to raise’embankments and to cultivate the lands. The Settle. 
ment was made for a term of 19 years for carrying on cultivation at a 
progressive rate of rent. The dgcument further authorised the grantee 

* в * 
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Bengal Tenancy Act Contd, ), 


to continue to enjoy the profits of the lands by bringing them under 
cultivation either by himself or by making settlements with tenants, and 
a covenant was inserted to the effect that if the grantee did not cultivste 
the lands fit for cultivation within the term of the lease, he would be 
liable to compensation for loss that migbt be sustalned by the grantor: ' 
Held, that the settlement was of a ralyati holding and not of a tenure and 
that the grantee was а raiyat. Secretary of State for Indla in 


Cotincil v. Digambar Nanda m se 
—; Sec.” 5 (5}~Presumption, where applicable ; See Bengal 
Tenancy Act, бес 5 ... ss e ove " 





» бес, 5, Sub-secs, (1), (4) and (5}—Tenure-holder eor 
raiyat—Area exceeding 100 standard bighas—~Presumption—Purpose 
for which lease was granted— Cultivation by ла ; See Land ten- 
ure in Bengal e - „ ave m 
————, Secs, 19, 181—Occupancy right, acquisition of; See 





Ghatwali land ~ pm m one on m: 


» Sec, 40, Sub-sec, (3)—Appllcation to have rent commut- 
ed to Money rent, who should entertain and determine—— Officer, if can 


























transfer application to a Settlement officer p See Jurisdiction ' sent 

» Sec. 40, Sub-sec, (3)—'Officer ; See Jurisdiction ЗЕ 

‚ Sec. со (2)—Presumption—Rent, non-payment of, ‘for 

some years ; ‘See Appeal э oo aes on 
‚ Sec, $2— Burden of prot- Increase d in aren— Burden, how 

discharged ; See Rent, enhancement of iè Р ses 
, Sec. 32—Question for declsion—Landibrd, claimant ; 

See Rent, enhancement of aT s des bes 
, Sec, 52—The area for which rent had been previously 

paid," meaning of ; See Rent, enhancement of sss 79 
——, Sec, 61— Deposit, if valid—Suit for recovery of arrears 

of rent and for apportionment of rent 3 See Suit, if lies a t^ es 


Sec. 66 СІ. (a}—Non-occupancy raiyat, efectment of— 
Detretal amount, payment of—Payment, by whom to be made—Pay- 
ment by an under-raiyat, if can be accepted, 

Section 66 clause (2) of the Bengal Tenancy Act contemplates that the 
payment made, to be a good payment, must be a payment by or on 
behalf of the judgment-debtor, The “Court cannot, therefore, accept 
the tender of the amount by an under-ralyat in order to prevent the 
execution of the decree for the ejectment of the non-occupancy raiyat, 














Brojendra Nath Mitra v, Arman Sheikh ^ om ome 
—-, Sec, 103B, Sub-sec. (3)-—-Entry not supporting ‘conclu. 

sion— Incorrect entry ; See Admissibility Irf'évidence m ө 
———, Sec. 104H. Sub.sec. (2)—Limitatlon Act, Sec, 1$ 

Sub-sec. (2) у See Limitation m ди “ P 


Sec, rog H, suit under— Court, what fo determini, 

In a suit under section 104H of the Bengal Tenancy Act, it is not suffi- 

, cient for-the Court to hold that the entry in the settlement rent ‘roll аз 
в * 


* 
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Bengal Tenancy Act(Contd.). — 


to the status or the rent is erroneous, The Court must determine 


-~ & affirmatively the exact conditions and incidents of the tenancy as also 5 


the regt to be settled on such basis, Secretary of State for Indla In’ 


Council ». Digambar Nanda " ө "T TN 


——— ——, Sec, rog—cCivil Court, if can enquire into status of a 


tenant—Subject enquired into by Settlement officer, when hearing an ^ 








application for settlement of rent ; See Suit, maintainability of - 

——, Sec. 148A.—Co-sharer landlords—Suit, form of Dectes; 
form of ; See Rent-suit vee an vee 

; Sec, 148A—Suit by a shebait dut his share of rent, if 

• күн, ; See Rent suit T ЖИК, КЎ 





mm Бес, 179— Putnidar and durputnidar, if enter {nto соп. 
` fact. of permanent tenancy, subject to restriction that subordinate 
interests carved out by durputnidar will be extinguished on a sale of: his 
wunder-tenure for arrears of rents—Restriction running with land 4 See 


Lease 2 As tee TA om niri 


»-——, Sec. 179, if controls cl. -(b) of the proviso to-section 
159 ; See Lease E Ses E" v ea 
a Sch. ШІ, Art 3—Dispossession—Landlord, purchaser 











o in suede: of his own decree for rent-—Landlord obtaining delivery, 

through Court з See Execution sale soe ie’ one 

Bombay Беная IV of 1827, Sec. 26 ... -— id sse 

——— , бес. a6— General or personal law—Presump. 

tion, See Custom - К ave € Е 

Bond, if enforceable —Slavery bond nm in lieu of interest } See Suit, 
maintainability of — - „e - aes aes 


Boundary dispute—Sciéntific accuracy in regard to boundaries cannot be 
- . got—Disputed line «о! division runs between waste lands; See Burden 





of proof sos ~ е ss — s m 
Burden of proof у See Partition, sult for oe ves T 
of proof— Bengal Tenancy Act, sec, $a-—Incregse In area ; Sve Rent, 
enhancement of “= m T 


-Burden of proot—-Boundary dispute-— Defendant? in доша а of land— 

Local investigntion—Amin's map and report unsatisactory— Remand., 
In those cases where scientific accuracy in regard to boundaries cannot be 
, attained and especially in cases where the disputediline of division runs 
between waste lands which have not been the subject of definite posses- 
sion, thé ordinary rule in a suit regarding the onus coming on the plain- 
tiff has no application. The parties to thé suit are in the position of 
counter-claimants and it is the duty of-the defendant, as much as of the 

* plaintiff, to aid the Court in ascertaining the true boundary :' 

When the defendant in a suit for recovery of possession of land, even 
~ where the question is a question of boundaries, is clearly shown or 


found to have been in actual possession of the disputed area, the burden ` 


comes On the plaintiff to establish his title : 
It. is not compulsory on the appellate Court to direct а fresh investiga- 
@e 


e е 
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Burden of Proof—(Conid.). 


tion, when it is dissatisfied with the map and report of the Amin, No 
error of law is committed in deciding on the other evidence before it : 
Maharaja Sir Manindra Chandra Nandi Bahadur v. Kumar Saradjada 
Ray eos TE As ses ое 
——— of proof-—Custom as a ils of decision ; See Custom — 
— of proof —Fraudwlent decree—Suspicions circumstances about fond 

In a suit for declaratiop that a decree in a certain rent suit was fraudulent, 
the plaintiff is to prove that the rent decree was fraudulent and collusive. 
If that fact is not proved the plaintiff fails, and if in the absence of 
direct proof the circumstances which are established are equally consist- 
ent with the allegation of the plaintiff as with the denial of the defgnd- 
ant, the plaintiff fails for the very simple reason that the plaintiff is 
bound to establish the affirmative of the proposition, Amjad Ali Наш! v. 

, Ismail gee on T tn 

—— of proof—Mal аа вода of an entire estate—Revenue dice { 
See Evidence tn one rm 

of proof, how ЕС елде in area—Bengal Tenney Act, 

Sec. 523 See Rent, enhancement of ove T 

of proving necessity —Mortgaga of joint property by a manager who 
is not the father—Mitakshara school j See Hindu Law—Mortgage ... 

Burmese Buddhist Law— 4dogtion —Kittima son— Proof. of adoption— Publicity 
of relationskip— Separation and inkeritance—Forfeilure of inheritance, 

Under the Burmese Buddhist Law a child adopted according, to the 
fullest form of adoption and retaining his status as an adopted child till 
the death of his adoptive parents is entitled to inherit their estate as if 
he were a natural and lawful child, either in the absence of other child. 
ren or in competition with them. Such a child is called Az/fi»a Tha. 

There is no ceremony of adoption, and it is not necessary for one who 
claims adoption to point to any particular statement or act made by his 
adoptive parents upon a particular date ; but it must be a matter of 
publicity and notoriety. The fact of the adoption can either be ptoved 

. аз having taken place on a distinct and specified occasion or may be 
inferred from & course of conduct which is inconsistent with any other 
supposition. But the amount of proof of publicity required will be 
greater in cases'of the latter catagory, when no distinct occasion can 
be appealed to. 

A Kithima child may forfeit hls right of inheritance by separating from 
his adoptive parents, But where there are no other children with whom 
the Aiffima child seeks to compete or share the law allows him to 
inherit in whole ог in part notwithstanding his separation, Separation 
working a forfeiture is a matter of intention. If the separation of 
residence be with the consent bf the adoptive parents, and if the child 
is ready and willing to discharge fillal duties after it, the bond is not 








| broken. Maung Thwe v. Maung Tun Pe E n "T 
Calcutta Improvement Act, Sec. 411a) —'Affected'—4By the execution of the 
M scheme 3 See Recoupment ont m " ia 
- А 
* «у : t „* * 
* ° 


РАСЕ. 


68 


VoL. XXVII] INDEX OF CASES. 


Calcutta Improvement Act, Sec. 4t'a)—‘Required for the scheme! р See Re- 
coupment ° ses m „> = ET see 
A —, Ste. 42(a)—'Land affected’ з See Recoupment. ... 
M A. — — —, Sec. 42 cl. (a) to be read with clause (a) of section 














4I j See Recoupment ` 2s = vis Sce 

an 98, 8r—Board of Trustees, power of, to 

acquire land ; See Recoupment > - vee mm 
— ———,‚ Sec, 81, when ШЫ» 3 See Recoupment ee 
Calcutta Municipal Act and Calcutta Improvement Act, powers ot; See 
` Recoupment m to one one 


Carrlers Act, Bec. 10—Bill of lading, condition as to place of service, if 
wid; See Notice, service of - ase ave Sone 


; Sec. 10 notice under, if necessary “Knowledge of carrier ; See 
Notice, Service of "s ove eis m sea 


Caveat—Zmmediate reversioner not contesting— Next renertioner, if can enter 
caveat, and contest the-suit, 


А died testate leaving Б his widow, Caveats were entered by the imme- 
diate reversioner C and by the mother of the widow of the testator, as 
well as by D and Æ who would be reversioners if C were to dle before 
the widow. В by settling wlth the executor made it impossible for him 
successfully to challenge the will : | 


Held, that Dand Æ had sufficient interest to entitle them to enter caveat, 
and contest the suit, ,Satindra Mohan Tagore т Sarala Sundari Debi ... 
Certificated guardian transferring minor’s interest without, the leave of the 
District Judge, if valid, See Mortgage decree... 2d rt 
Charge to Jury how to be expressed-; See Evidence, admissibility of ES 


Charges, misjoinder of —Crimina. misappropriation— Additional charge — Act 
Jorming one transaction. p 


The accused was a manager appointed by a District Judge ofan idol апа . 


was as such manager, entrusted with the funds belonging to the idol. ` 


He was charged with misappropriations of portions of these funds under 
section 409 of the Indian Penal Code. The first item was one of 


Rs. 1441-9-3 sald to be costs of the High Court decree in Regular - 


Appeal No. 290 of 1909, to which the idol was a party. The second 
item was of a sum of Rs, 133 sald to have been improperly retained by 
the accused on the a3rd July, 1915 The third was one of Rs. 5-12-3 
also misappropriated by the accused as such manager between 14th 
December 1915 and 8th January 1916. Subsequently a charge under 
section 210 of the Indian Penal Code was added to the effect that on or 
about roth December, 1914, the accused fraudulently obtained an order 
from the District Judge for the payment to himself of a sum of 
Rs. 1841-9.3 which sum was not due to him or which was larger than 
was due to him from the estate of the idol, This offence had some 
relation to one of the three charges of criminal misappropriation but not 


274 


320 


110 
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Charge—(Contd. ). 
to the other two y and, in part, it referred to matters not included in 
any of those three charges as the accused was said to have committed 4 
criminal misappropriation of a further sum of Rs, 200 out of the 
Ra. 1841-9-3 : 
Held, that the accused could not be legally tried on the fourth charge 
along with the three charges of criminal misappropriation, as it was not 
an act forming one transaction with them, A retrial of the accused was 





directed. Emperor v. Rajendra Roy ove е. pee зи 

Charter Асі, cl. (15}~High Court, if can interfere—Wrong decision based 
on mistake of fact у See Revision ... $i oe see 418 
ғ, cl. (15)—‘Superintendence’ ; See Revision Me 8 s fi8 


Chowkidari Chakran land— Resumiption—Sett'ement by Zemindar with tenants 


— Rent payable by Putnidar—Damages-—Basis of galerlation, Р 


If, in assessing the putni rent, the profits of all the lands Including the 
Chowkidari chakran lands were fully taken into account, the putnidar * 
will not be liable to pay additional rent for the cbakran lands, when 
they come into his possession ; but otherwise the putnidar is bound to 

. pay to the zamindar, in addition to the first amount assessed on resump- 
tion, a fair share of the profits derivable from the land, 


The damages payable by the semindar to the putnidar in case of disposses- 
sion by the former is measured by rent payable by actual cultivators to 
the putnidar. Khondkar Mehti Hossein v. Umos Chandra Mookerjee — ... 494 


Resumption — Transfer to Zemindar— Tenants, Zosi- 
tion of — Village Chowkidart Act (VT. B. C, of 1870), section 51. 

The chowkidari chakran lands included in a revenue-paying estate forms 
part of the revenue-paying estate and the Zemindar has a qualified title 
therein. Consequently when the lands are resumed under the Village 
Chowkidari Act and are transferred to the zemindar in accordance with 
its provisions, the estate taken by the zemindar is in confirmation and | 
by way of continuance of his existing estate, The zemindar incurs a 
Liability to pay additional revenue to the Government in respect of this 
land. d 


The object of section бт of the Village Chowkidari Act is to maintain the 
validity of contracts made in respect of chowkidari chakran lands, and 

. it is immaterial, whether such contracts do or do not also include other 
lands which are'in no way affected by the resumption proceedings, 


Where upon the chowkidar’s vacating the lands, the zemindar took 
possession and allowed the chowkidar’s tenants to occupy the lands 
as his tenants : 











Held, that on a transfer effected in favour of the zemindar under the 
provision of the Village Chowkidarl Act, a transferee of the zemindar- 
could not treat the tenants as tresspassers, Sib Chandra Banerjee v. 
Surendra Chandra Mandal "m Ф ... m T 560 


Chowkldarl chakran land, title to—Purchaser at revenue sale— Sale of original 
. er? 


. 
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Chowkidarl Chakran land—(Contd.). 


, estate—Exfranchised chowkidari chakran land treated as “нае estate 
(subject to payment of separate revenue ; See Revenue sale .. 


charan land, on resumption —Zemindar, if gets new estate ; See. 
Revenue sale oo tos — one ove 


————-chakran land resumed under Village Chowkidarl Act and tran- 
ferred to remindar—Zemindar s liability to pay revenue 3 See Chowkidari 
chakran land nr ДЕ RES Te ous 


Chowkidari-laad—Zand transferred to Zemindar—Previous settlement with 
диша -А ненти of rent. 
‚ © The effect en a transfer of chowkidari land is to make the Zemindar hold 


the property subject to the rights previously created by him in favour 
‘of @ubordinate holders. , 


The rights of the Zemindar'and the putnidar as between themselves are 
regulated by the conditions under which the putni was created. Where, 
definite information is not available as to the -exact mode in which the 

_putni rent was originally settled, thé same basis of calculation in making 
assessment is adopted, as between the State and the Zemindar on the 
one hand and the Zemindar and putnidar on the other hand. The 
assessment is to be made on the basis of the annual value calculated 
according to the average rates of letting land similar in quality in the 
neighbourhood. Radha Charan Chandra v. Maharaja Ranjit Singh — 

— ———, transfer of, effect gps Rights of subordinate holders ; See 





Chowkidari land Poe pre ee is = 
——, transfer of—Zeminddr and putnidar, rights of, ^us deter- 
mined ; See Chowkidari land icon vis ©. PS 


, Civil Court, if can enquire into status of a tenant—Record-of-rights showing 


. status of tenant ; See Suit, maintainability of — ... mes ice 

7 — Court, if can enquire whether an order of commutation was made with 
jurisdiction ; See Jurisdiction n —- 1 e 

— Court, if can question propriety of order of commutation made with 
Jurisdiction ; See Jurisdiction - v i "m 

Civil Procedure Code, applicability of, to applications under the bue Act ; 
See Lunacy Act, Secs, 3(11*, 63 nse eos 


(1882), Sec. 244—Suit to ideam бары agalnst 
auctión- purcbaser— Defective mortgage decree—Auction sale and соп. 
firmation ; See Mortgage suit for salé КД one m 

—__ (1908) Sec. 11—Agreement recorded in compromise 

.  decree—Agreement forming consideralion for compromise—Subsequent , 
suit on agreement ; See Res-fudicata... - “эз m 

a —_, Sec. r1— Previous suit аера Бао matter 
embodied in compromise decree—Subsequent suit relating to extraneous 
matter у See Res judicata sv Ee on = 


› Sec. 24(4)— Ifansfer or withdrawal of suit—Court 
vested. with Shall Cause Court jgrisdiction 3 See Court of Small Causes 


e 
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Civil Procedure Code, Sec. 47 — Execution “proceedings fraudulently sup. 
pressed ; See Execution sale - m AA "a 





wee, Sec, 47—'Party’—*Representative-—Decree in а suit 
against a person in his representative character—Property sold, claimed ` 
in personal capacity ; See Suit, if lies s on ave 
s Sec. 73;-Decree, against estate of deceased testator— 





Decrees capable of execution against the estate; See Rateable distri- _ 


bution ET ES 5" wt m m 
„ бес. 100, Sub-sec, (1) "Contrary to law'—Appellste 
decree passed without jurisdiction 3 See Appeal — m 
, Secs. 107, 151, О, 41, R. 33—Appellate Court, power 
of 5 Ste Revenue Sale... - s one ^ aue 
‚ Sec. 115—RError of law ; See Revision Em 

















<= based on mistake of fact ; See Revision ae ae “ 
‚ О. 1, Rr. 1, 3—]oinder of parties and causes of action. ; 
See Appeal . om on - oo 
о. 1, Rr. 1, 3, applicability óf ; See Жыр: one 





—— 





‚ О. 6, R. 17—Plaint, amendment of ; See Limitation |... 
—— m, 0. 7, R, 10, if. applicable to Provincial Small Cause 

* Courts ; See Suit, trial of aes E sis "^ 
‚ О. 17, К. r—Adjournment of suit; See Suit, hearing 





of es T РРА tee oie T 
——, ©. 17, R 2—Documertary evidence—Discretion to 
refuse 3 See Suit, hearing of 128 ess 2. re 


=, О, 18, Rr. 5, 6—Deposition, if should "be read over to 
- асарида, how proved ; See Evidence, admissibility of s. 
‚ О. 18, Rr, 5, 6—Object ; See Evidence, admissibility of 
—— ‚ О, 21, В. r7(a)—Application for execution made in 
accordance with law—Properties specified in list could not be proceeded 
against—Application to proceed against properties specified in further 
and suppleráentary list ; See Execution Vx m ies 
| О, 21, К. 22, omission to serve notice under—Void 





























execution sale—Jurlsdiction ; Sec Execution sale - ias уу 
—— — . О, ar, К, 3a—Prohibitory injunction embodied in 
decree, enforcement of 3 See Suit, if lies ii wi e 

» О, 21, К. 32. cl, (5)—'Act required to Бе done’; See 

Suit, if lies on fre ^" oun nee "m 

‚О. 21, В. за dl. (5)—Prohibitory injunction—Manda- 

tory injunction ; See Suit, if lies awe vee vee - 


‚ О, 41, Rr, 23, 27—Remand for taking of fresh evidence 
—Order, if decides the case } Sve Remand T en "T 
‚О. 43, К. 1 (c}—Sult, dismissal of under О. 9, К. 4 of 


Баа 











` the Code of Civil Procedure ; See Appeal ^" one oon 
— —, О, 46, Rr, 6, 7—Plaint, retufn of—Doubt as to juris- 
7 diction ; See Suit, forum of ^ w „= e^ Q7 

v. . 


2 X ol 


» бес. 115(¢}—Iegality or Irregularity-- Wrong Meridian * 


РАСЕ. 
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\ 

Civil Procedure Code, O. 47 К. 4 Proviso cl, (b)—'Strict proof ; See Review 
» О. 47'R. 8—Review granted on a particular point, if 

reopens the whole case ; See Review pr om —- 
m, O, 47 К. 8, scope of E ote А 
; Sch. IL, para. r—*'* All the parties interested," not 
joining in thé reference—A ward, if valid з See Reference to arbitration. 
Claim, if enforceable—Consideration moving from stranger—2Debtor. transferr- 
ing fprepriy—Vendee agreeing to pay creditor out of consideration 

' money—Agreemtent not made known to creditor. 


P transferred his properties to W, who retained part of the consideration 
* money im his hands and agreed to apply the sum in satisfaction of a 
debt due to G from P. The arrangement was not brought to the notice 

of Gs * 


Held, that G could enforce his claim as against W : Dwarika Nath Ash v. 
Priya Nath Malkt = - ove oo - 
Commutatlon, order of, made with juri sdiction—Propriety of order, if can be 
questioned by civil Court ; See Jurisdiction — МА m 
Companies Act, Sec. 134—Presidency Magistrate, jurisdiction of, to try the 
offence—Company, situate outside the Presidency Town ; See Company 
s Sec, 134 Cl. (a)—Director of а Joint Stock Company, if 
liable to convictlon— Default in fling with the Registrar of Companies 
an audited annual balance sheet—No general meeting of the members ; 
See Company v es wee one 
` Company—Jndian Companges Act (VII of 1913), See, dpa Stock Com- 
pany—General meeting of the shareholders, mot keld during the year— 
Balance sheet, not placed before the Company—Balance sheet, not filed 
with the Registrar of Companies—A Director of the Company, if liable 
fer the default—Company, situate outside the Presidency Towns—Prest- 

dency Magistrate, jurisdiction of, to try tke offence. 

A Director of a Joint Stock Company is liable to be convicted under sec. 
tion 134 clause (4) of the Indian Companies Act in respect of a default 
made in filing with the Registrar of Companies an audited balance sheet 
for the year, although there was no general meeting of the members of 
the Company, and no balance sheet was accordingly laid before the 

' Company as required by the Act, 

Held also, that the office of the Registrar with whom the balance sheet 
should be filed being in Calcutta, the Presidency Magistrate in Calcutta 
has the jurisdiction to try the offence under section 134 of the Act. 
Debendra Nath Das Gupta v, Registrar of Joint Stock Companies one 

Complaint to Police—Suspecting a person, if amounts to false information— 

















Theft in the house з See Penal Code, Sec. 182 ... ‘es $a 
Confession, verification of, by the Magistrate in presence of accused, propriety 
of; See Evidence, admissibility of . ove © ы 





recorded by Magistrate—Copfession, verification of, by the Magis- 
trate—Additional incriminating statements by the accused, during vori» 
fication, if admissible in evidence ; See Evidence, admissibility of — ... 


* à y t 


339 


483 
569 


85 


85 


85 
230 


148 


248 


662 . THE CALCUTTA LAW JOURNAL. [Vor. XXVII. 


Consent decree, setting aside of, by another decree, effect of 3 See Suit, 


trial of - КА is ove see 
Considearation money, refund of—Void арнашы Ашна: opposed to 
public policy ; See Suit, maintainability of — ... ise ET 


————— moving from stranger—Debtor transferring  property— Vendee 
agreeing to pay creditor out of consideration money—Agreement not 


made known to creditor ; See Claim, if recoverable us si 
Constructlon--Section of Indian Act based on an English enactment; See 
Appeal e to oon 


Continuation of execution осад ондак to proceed pem pro- 
. pertles specified in further and supplementary list—Properties specified 
in list could not be proceeded against—Application for execution made 


in accordance with law ; See Execution eis E * 


Contract— Contract Act (ZX of 16872), See. 15—Coercion — Refusal fo convey 
equity of redemption, 

A refusal to convey the equity of redemption except on certain terms, is 
not an unlawful detaining or threatening to detain property to the рге. 
judice of a person, within the meaning of section 15 of the Contract 
Act The Bengal Stone Company Ld. v. Joseph Isaac ; Joseph Hyam 

——,ifvalid—Anti-adoption agreement between adoptive mother and . 
natural father, operating in the restriction of the rights df the adopted 
son 3 See Hindu Law—Adoption ... T ss sag 

; if vitiated—One party to contract for sale of goods, not intending 

to deliver, known to the other party ; See Wagering contracts ss 
by head of joint family—Head of the family not competent to bind 
others shares—Head of the family dealing with entirety ; See Specific 





performance - - 
— for variation of rent МЕТИ in ied of iie lisse 3 See Ad. 
missibility in evidence ... a - ove 


Contract Act, Sec. 3-—'Consideration' — Debtor апте property— Vendee 
agreeing to pay creditor out of consideration money—Agreement not 
made known to creditor ; See Claim, if recoverable ке m 

,Sec. 15—'Unlawful detaining or threatening to detain pro. 

perty to the prejudice of a person'— Refusal to convey equity of redemp- 

Чоп except on certain terms ; See Contract ... vee 

‚ Sec. 69—"Interested іп payment of money which another ds 

bound by law to pay'— Person under apprehension of loss or incon- 

venience 3 See Contract Act, secs, 69, 70 " m is 

; Sec. 69, applicability of ; See Contract Act, secs. 69,70 ... 

— -lX of 2872). Secs. 69, T0—" Interested. im payment of money 
which another is bound by law to pay’ —Payment made lawfully—Pay- 

, ment made in satisfaction of decree by judgment. debtor. 

Section 69 of the Indian Contract Act applies to suits where the plaintiff 
is, upon the facts found, entitled to recover the whole sum from the 
defendants on the ground that the same Was in law payable by the 
latter. 

* 
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Contract Act—: Cond. ). А 


The words “interested їп ће payment of money which another is bound 
\ by law to pay" in section 69 of 'the Indian Contract Act, are compre- 
hensive enough to include the cases of persons who are under apprehen- 
sion of айу kind of loss or inconvenience, and are not restricted to cases 
of individuals who are sure to suffer actual detriment capable of assess. 

s ment in money. с 


X, а mortgagee sued А, B and С, as the representatives of his РИУ 
and obtained a decree. The decree was by consent as to two of these 
persons, and was ex parte as regards the other, А thereafter satisfied 
the judgment-debt in full. A then sued to recover two-thirds of the 

e money paid by him from B and C, The primary Court, upon the facts, 
came to the conclusion that A had an interest in the equity of redemp- 
tien, but the first appellate Court came to a different finding upon the 
evidence : 


eld, that A was a person Interested, within the meaning /of section 69 of 
the Indian Contract Act, in the payment of the money which went to 
satisfy-the decree : that, even if section 69 were not applicable, the 
case would be covered by section 70 of the said Act. 
A payment made in satisfaction of a decree, by a person who is a party 
to the decree and is bound thereby, is а payment made lawfully within 
the meaning of section 70 of the Indian Contract Act. Sarafat АП v, 
Issar Ali — ... "m "e " - - 
, Sec, 70—'Payment made lawfully —Payment made in satis. 
faction of decree by $ резов party to decree ; See Contract Act, Secs, 
*69, 70 „+ Ra ЕЯ m 

—— ‘TX of 1622), sedis I51 and гез—$ий against а bie 
Proof of negligente—Ihdian Evidence Act, (I of 1872) section тоб —Con- 
siderations where negligence on the part of a person who has fo encounter 
a sudden emergency is im issue. 

' Та а suit against an ordinary bailee, the limits of whose responsibility аге 
defined in sections 151 and 152 of the Indian Contract Act, for not 
taking care of the goods and saving them from loss, e.g. loss by fire, 
the bailee should, in accordance with the provisions of section 106 of 
the Indian Evidence Act, call all the material witnesses who were on 
the spot at the time of the loss, but that section of the Evidence Act 
does not discharge the plaintiff from proving want of due diligence, or 
(expressing it otherwise) the negligence on the part of the bailee or his - 
servants, 

Good sense and policy of the law,i impose gome limit upon the amount of 
care, skill, and nerve which are required of а person in a position of 
duty, who has to'encounter à sudden emergency. Ina moment of peril 
and difficulty the Court should not expect perfect presence of mind, 
accurate judgment, and promptitude. If a man is suddenly put in an 
extremely difficult position and gy wrong order is given by him, it ought 
not іп. ће circumstaices to be attributed to him as a thing done with 
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Contract Асі Cond. ). 


such want of nerve and skill as to amount to negligence, If ina sudde 
emergency a man does something which he might, as he knew the cir- 
cumstances, reasonably think proper, he is not to be held guilty of 
negligence, because, upon review of the facts, it can be seen that the 
course he had adopted was not in fact the best. Dwarkanath Raimohan 
Chandhury v. The Rivera Steam Navigation Company Limited "€ 


, Secs. 252, 253, 254—Right to dissolution, how far affected by 
terms of partnership contract--Power of Court to decree dissolution 1 
See Partnership on m - - vee 


Contract of sale—Suit, nature of—Conveyance—S uit for specific performance. 





The plaintiff syed for recovery of possession of land on declaration of&itle 
by purchase or for specific performance of a contract of sale. The case 
for the “plaintiff was that the disputed property belonged to the first four 
defendants, that he obtained a conveyance from them and that his 
vendors had not only failed to register the document and to place him 
in possession but had transferred the property to the &fth defendant : 


Held, that as regards the claim to enforce registration of the document 
executed in his favour by his vendor, he was bound to follow strictly 
the procedure prescribed by the Registration Act before he could 
institute a suit under section 77 to compel registration. 


That the execution of the conveyance, not followed by registration, could 
not be regarded as fulfilment of the contract. The plaintiff was 
therefore entitled to proceed against his vendors ш compel them to 
fulfil the contract. 


'That it was necessary for the plaintiff to join the fifth defendant as a party 
to the suit for specific performance. Nasiruddin Midda v. Bipra Das 


Conveyance, absolute, alleged to be mortgage— Evidence in proof of such 


allegation, if admissible ; See Evidence Act, Secs. 98, 99 is 
Со-вссивей, competency of—Joint trial—Separate trial—Complicity in same 

matter ; See Evidence, admissibility of - ane 
Co-mortgagee’s interest, if severable or partible—Misrepresentation by some 

of the mortgagees 3 See Mortgage =. EN Е its 
Co-sharer landlords, rights of, as to realisation of rent—Agreement with 

tenants to collect separately ; See Rent suit =... vd = 
Costa—Solicitor. 


The discretion of a Court upon the question of costs has to be exercised 
judicially, and the ordinary rule is that a party who succeeds upon a 
particular issue gets the costs of that issue, unless there is a good canse 
for depriving him of the costs of that issue and unless the issues in the 
case are so closely connected that they cannot be separated one from 
the other, 


A solicitor bringing or defending an action. in person is entitled to the 
same costs as If he had employed a solicitor except In respect of items 


РАСЕ, 


538 
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Costs—(Con td.) 


which the fact of his acting directly rendered unnecess ry. The Bengal 
Stone Company Ld. о. Joseph Isaac Joseph Hyam "s oom 
— —Suit referred to arbitration—Private reference | See Award "m 
—, award of—Private reference to arbitration—Order for costs could be 


expunged—-Remainder unaffected 3 See Award een ө, 

Court, if can deprive al defendant, by amendment of plaint, of a valuable 
right, acquired by operation of limitation ; See Limitation m 
wom, If can order a scheme of management—R eligious and non-religious 
lands ; See Hindu Law—Grant en m tos Vs 

==, order of, not obtaining, effect of—Suit filed by manager of a Court of 

* Wardsewithout sanction ; See Suit, maintainability of “ ows 


mmm of appeal—Subordinate tribunal usurping jurisdiction ; See Jurisdiction ... 


— bi Small Causes—Bengal, М. W. P. and Assam Civil Courts Act 
(X of 1887), Sec, 25— Courts vested with Small Cause Court jurisdic- 
tion—Suit, instituted in suck a Court—Civil Procedure Cole (Act V of 
1905), Sec, 24 cl. (4) — Suit, transfer of —Court of Small Causes, mean. 
tng of—Provincial Small Cause Courts Act (IX of r887}, Secs. 5, 16. 


A Court of “Smal! Causes under section 24 (4) of the Code of Civil Proce- 
dure, from which a suit may be transferred or withdrawn does include 
Courts, vested with Small Cause Court jurisdiction as well as the special 
Courts constituted under the Provinclal Small Canse Courts Act, 
Madhusudan (ope v. Behari Lal боре А га 

== of revision—Subordinate tribunal usurping jurisdiction 3 "see Jurisdic. 
tion PL m © 


exa wae 


Conrt-fee— Memorandum of cross-objection—Conrt-feer Act VIII of 1870 as 
amended in 1908}—Sch. 7, Art. т. 


Court-fees should be paid on a memorandum of cross-objections precisely in 
the same manner as on a plaint in a suit or on a memorandum of 
appeal It is incumbent upon the respondent to value the relief claimed 
by way of cross-objection and to pay court-fees accordingly, though the 
appellant may have paid more than adequate court-fees on the memor- 
andum of appeal, Secretary of State for India Їп Council v. Digambar 


Nanda m ses we Bis Е ses 
Court-fees Act (аз amended in 1908) Sch. I, Art, 1-—Memorandum of cross. 
objection 3 See Court-fee! e - “ш NS 
Court of Wards, manager of, if and when can file'a sult in anticipation of 
sanction ; See Suit, maintainability of ose 28 
Court of Wards Act, Sec. 55—Suit instituted without sanction—Suit, iran 
proceed without Court's order у See Suit, maintainability of ove 


Covenant—Putnidar and durputnidar—Under- -tenure to be avoided on sale 
for arrears of rent— Transfer of Property Act, sec, 10 3 See Lease “eae 





for renewal—New lease, terms of ; See Lease - г 
———— for renewal— Option not stating terms of renewal—New lease, 
terms df 3 See Lease T н m "T 
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Crimloal Procedare Code (1595), Sec. roy (3)— Proceedingi— Proceedings initiat- 
ed by the District Magistrate—Person informed against, mot residing. 
within the local limits of his furisdiction—District Magistrate, if can 

È transfer such proceedings to a Subordinate Magistrate. 

Proceedings initiated by the District Magistrate under the special powers 
conferred upon him by section 107 (2) of the Code of Criminal Procedure 
can be transferred by him for disposal to the Court of some subordinate 
Magistrate otherwise competent to deal with the matter: Rakhal 
Mandal v. The Klag-Emperor m "T m one 

m, Sec, 107 (2), proceedings under, if can be trans- 
ferred to subordinate Magistrate ; See Criminal Procedure Code, Sec. 

107 (2) ase tae ө“ ae vee i^ 

— » Sec, 109 cl. (a)—Applicability—Momentary effort 
at concealment—Person brought under arrest 3 See Security for good 


\ behaviour ... iss сй е ace И 


—— ‚ Secs. 109 cls, (a) and (b^, 118-— Possession of house. 
breaking implements, See Security for good behaviour om m 

—— See, 145—Evidence of — gostesslom-—Oral evi- 
dence, 

In a proceeding under the provisions of sectlon 145 of the Códe of 
Criminal Procedure the trying Magistrate had not given either party 
any opportunity of adducing oral evidence in support of the possession 
which they claimed 1 

Held, that the cardinal principle in such proceedings is that both parties 
must he given an opportunity of adducing such evidence as they are 

















‘ advised to give. Sakhayet AH Munshl о. Alhadi Hari Sis one 
— 7, Sec. 145, order under—Error committed as to conclu- 
sion drawn from evidence on record — Irregularity 5 See Revision wes 


—————,‚ See, 195—'Conri’— Tribunal under the Improvement 
Act, if a Court—Calcutia Improvement Act, Sect, 70, 71, 77—Sanction 
to prosecute, 

The Tribunal constituted under the Calentta Improvement Act is a Couit 
within the meaning of section 195 of the Code of Criminal Procedure, 
Nando Lal Gangull р. Khetro Mohan Ghose oes ses ae 

——, Sec. 195 (6)—' Court'— Tribunal under the Improve- 
ment Act ; See Criminal Procedure Code, Sec. 195 - - 

—— ; Sec. 195 cls. (6) and (7)—Collector's Court, if subor- 
dinate to the Court of District Judge—Appraisement proceeding under 








Sec. 69 of Bengal Tenancy Act; See Sanction to prosecute ө 
en, Sec. 234—Act forming one transaction—Additional 
charge— Criminal misappropriation ; See Charges, misjoinder of eon 


————— Sec, 300—Jury, retirement of, to consider, after 
Judge’s charge—Communication with third:;person, before delivery of 
verdict, without leave of Court— Irregularity—P rejudice 3 See Verdict 
of jury Ке oon m T T om 

See, ¢05-——-Theft—-Calentia Felice Act UVB, C. КА 

1966 as amended), Sec, $44. . 


. ee 
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РАСЕ. 
Criminal Procedure Code—(Cond.). 
Whe petitioner, & dealer in jute, was found in possession of certain bales 
N and half bales of jute. With reference to that jute he was placed on 
his trial on charges framed in the alternative under sections 380 and 
411 of the Indian Penal Code. He was acquitted and the Court direct- 
ed that the jute which was the subject matter of the charge should be 
returned to him. While he was removing this jute he was again arrest- 
ed, the jute was again seized and a proceeding was taken under section 
54А of the Calcutta Police Act : 


Held, that the petitioner could not be tried a second time on the same 
e facts foan offence cognate to or involved in the offences with which 
he was previously charged. The proceedings came within the prohibi- 
tidh contained in section 403 of the Code of Criminal Procedure: 
Мапбагі Chowdhury v. King- Emperor "S 434 
Cross-opjection, memorandum of—Court Fees et: ‘Sch, I, Art. 1j See А 
^ Court-fee m E = А e 944 
Custom—Fasily custom—Burden of proof — A lleged лаан. in favour of 
custom—Bombay Regulation IV of 1827, Sec. a6—Punjab Laws Act (IV. 
of 187 2), Sec, 5—Eovidence necessary to support valid custom-—— Instances 
may be useful even though all the requisite conditions of a custom are not 
proud in each instance-—Importance of revenue records—Mahomedan 
Jamily— Inkeritance— Exclusion of daughters in favour of their brothers. 


Where either party to a suit relles upon a “custom” as a rule of decision, 
it is incumbent upon him to allege and prove the custom on which he 
relies. 


No presumption in favour of custom as against the general or personal law 
is created by.clauses such as section 26 of the Bombay Regulation IV of 
1827 or section 5 of the Punjab Laws Act: itis only when the custom 
is established that it is to be the rule of decision. 

Custom binding inheritance in a particular family, although not known to 
English law and foreign to its spirit, haslong been recognised in India, 
and if the custom were in fact well established in one particular family, 
whether it were enjoyed or no by another family would not affect the 
question, since the custom might be independent in each case, and the 
evidence would not establish that the custom failed by reason of the 
inability to define the exact limits within which it was to be found when 
once it was established that, within certain and definite limits, it 
undoubtedly existed, 

Special usages modifying the ordinary law of succession must be anclent and 
invariable and established to be so by clear and unambiguous evidence : 

Where a large number of conditions have to be fulfilled to test a custom, 
and a number of instances are adduced in proof of that custom, it is 
necessary that one or more examples of each condition should be 
established, but it is not necgssary that allthe conditions should be 
proved i each instance, “The latter requirement would greatly weaken 
the evidenge, by tradition to whith in certain cases great weight із due, . 

. 


668 ' . THÉ CALCUTTA LAW JOURNAL. [Vor. 


Custom—1 Conid.). 


The best evidence as to custom of inheritance is generally found in 
connection with the division of land, if any, and the revenue records are 
therefore' of considerable value and omission to produce them is seridhs. 
Where the question was whether there was a custom in a Mahomedan 
family excluding daughters from inheritance, and instances given in 
support of the custom showed that the excluded daughters were 
unmarried and living with their brothers, Ae/d, that such instances 
cannot be confidently relied upon as establishing the custom, fot the 
position and relationship of the different members of the family must 
always be considered in determining whether claims were not met 
because the rights to which they related did not exist or whether they 
were put on one side because in the circumstances, there was no need 
that they should be asserted: Н. Н. Mir Abdut*Husseln Khan v. 
Mussammat Bibl Sona Dero - T oo _ 


——, family, if valid, See Custom ose sc mt 
——, test of—Large number of conditions to be falfilled— Instances may be 


useful even though all the requisite conditions of a custom are not prov-- 





ed in each lustance ; See Custom... "T m 

of inheritance—Evidence—Revenue records ; See Custom ER 
———2 of transferability subject to payment of customary sasar—WNazar, 
nature of; See Occupancy holding ... sd s vee 
Damages—Basis of calculation~~Dispossessioh of putnidar by remindar ; See 
Chowkidari Chakran land, v - ise та 
Decision оп surmises and conjectures ; See Second appeal te m 


Declaratory decree—Alienation by a Hinds widow—Next reverstoner—Decla- 
ration involoing a finding that the claimant is the next reversionary 
heir—Specific Relief Ad—(T of 1877), section 42, illustration (e). 

Where any deed is executed by the widow of a sonless Hindu, the result of 

\ which may be to prejudice the interests of the revetsionary heirs, those 
heirs, though still reversionary and though they may never get any title 
because events preclude them from doing so, may, under the Specific 
Relief Act, section 42, illustration (e), have a declaration as to the effect 
of the deed, notwithstanding the fact that the declaration given involves 
a finding that the person in whose favour it is made is a reversionary 
heir. Saudsgar Stngh v. Pardip Narayau Singh ù v 


Dectaratory s ult—Specific Relief Act (I of 1897), sees, 42, 43— Declaration that 
marriage invalid— Suit by Makomedan mother and certificated guardian. 


A suit for a declaration by a Mahomedan mother and certificated guardian 
that a ceremony purporting to Бе a ceremony of marriage between the 
plaintiff’s daughter and the defendant was not duly performed and was 
invalid, is not maintainable under section 42 of the Specific Relief Act. 
Ѕоопайа Bibi v. Таја Bibi ave Ж А p 


Ф 
Decree, final, for partition, execution of-— Preliminary decree set aside; See 
Restitution .. om — з= s^ 


186 


451 
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Decree, final, for partition peuding appeal, effect of—Preliminary decree set 


aside ; Seg Restitution ... ies “ 
№. form of—under-raiyat, death of—Suit instituted before expiry of н 
cultural ear ; See Ejectment ons te nee - 

; if can be challenged collaterally; See Receiver vo m 





—— — , nature of—Head of the family dealing with entire, estate—Head of 


the family not competent to bind other's shares ; See Specific perform- 





ance m m m ve. om m 
by consent, setting aside of, by another decree, effect of; See Suit, 
` trial of ees m ees eos m - 


Devolutlon—Grants to the holder of'an office for religious as well as попе 
e religious purposes——Surrounding circumstances— Construction 3 See 
Hindu Law-—Grant © - (^ - 
Directore of a Joint Stock Company, if liable to conviction— Default in filing 
with the Registrar of Companies an audited annual balance sheet—No 
general meeting of the members ; See Company m - 
Discretion, how to be exercised —Rule ; See Costs sds vid í а 
Dissolution, right to, how far affected by terms of partnership ТРЕ 79А 
of Court to decree dissolution— Contract Act, Secs. 252, 253, 254 ; See 
, Partnership ... sae € ы 
Document, impounding a Danhi not basis of sutt—Document produced 
with another document, basis of suit— Stamp Act {Z of 1899Y Sec. 33. 
The petitioners iostituted a suit for recovery of money due on а Aafchitfa, 
The Aatehiffa was in a bound volume which contained a large number 
of Aafchittas executed by other persons in’ favour of the plaintiffs. The 
entire volume was brought into Court when the plaint was filed, The 
plaintiffs prayed that the particular айда, whereon his claim was 
founded, should be detached, and placed on the record, and the remain- 
der of the volume should be’ returned to them. An examination of the 
Aatchitia, which was the foundation of the suit disclosed that it ‘was not 
“properly stamped. The Court examined the other Aa/ckiffar in the 
volume.and came to the conclusion that the other documents were not 
properly stamped. It accordingly impounded all the Aatehdffas under 
section 33 of the Stamp Act : 
Held, that the Court Was incompetent to impound the fafchiffas on 
which the claim of the plaintiffs was not founded. Sasi Mohan Saha э, 
Катий Kumar Biswas’... s des a NM 
Documentary evidence—Not produced at the date of hearing—case adjourn- 
ed—Civil Procedure Code, O. 17 R. 2 ; See suit, hearing of e 
Eastern Bengal and Assam Disorderly Houses Act, Sec. 3, proceedings under 
if can be interfered with by District Magistrate See Jurisdiction - 
Ejectment—A person who has already acquired an occupancy right, if loses 
such right by obtaining а grant of fixed rent—‘Protected Interest’ ; See 
Revenue Sale Law, Sec. 37 Proviso Ue ds A 
— Lease, forfeiture of — Kent, non-payment of-— Rent for two consecutive 


years— Wafoer— Transfer of Prbperty Act (IV of 1882), Sec, rrr (g)— 


Overt atP—Institution of suit, 
. * 


* , 
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PAGE. | 
Ejeciment-—( Cont. ). 

If rent is claimed for two consecutive years, ejectment cannot be decreed 
on the ground of forfeiture fncurred at the end of the first year, because е 
the very fact that rent is claimed for the second year, shows conclusively — 4 
that the forfeiture, if any, incurred at the end of the first year, has*becn ә 
waived by the landlord. 

Where the rights and obligations of the parties are regulated by section 
111 (6) of the Transfer of Property Act, there is no determination of 
a lease by forfeiture, immediately on breach of covenant, but the lessor 
is required to do some act thereafter showing his intention to determine 
the lease : in other words, the breach must be followed by an overt act on 
the part of the lessor before the tenancy can be deemed to have deter- 
mined in the eye of the law, 


Institution of a suit for ejectment is not regarded as a requisite act to show e 
an intention of a landlord to determine the lease “within the méaning of 
section 111(g) of the Transfer of Property Act. The forfeiture must be 
complete and the lease must be determined before the commencement of 
action for ejectment. The act, however, need not be a formal notice to 
quit, aud may be a demand for possession, oral or written : what is 
essential is an overt act, which intimates to the tenant the intention of 
the landlord to determine the lease, — Nowrüug Singh v. Janardan Kiser - 
Lal Singh Deo = - see i sut 277 


M Under-»aiyat—JInterest, if heritable — Kayemi'— Stkayee Karska 
-—Decree, form of — Raiyat at fixed rate, if can create permanent keri- 
table interest. А 


The interest of an under-raiyat is not heritable. 

Where a suit was instituted before the expiry of the agricultural year cur- 
rent at the time when the original under-raiyat dies, the proper form of 
the decree would be one for ejectment against his representatives, to be 
executed cnly on the expiry of that particular agricultural year. 

An occupancy raiyat is not competent to create a permanent heritable 
under-raiyati interest. 

The use of the word ‘Kayem? imports not fixity of rent, but only perma- 
nence of occupation of the land. р 

A description of the Aabsla! as “Sthayee Karska kabuliat does not 
necessarily imply that the grantee was intended to have a permanent 
heritable interest. 


Obiter. А raiyat holding at a fixed rate of rent is competent to create а 
permanent heritable interest in favour of bis grantee, although the latter 
was an under-raiyat. Meher AH о, Kalal Khalasi sis S: 579 
y suit for— License, tf entitled to a notice to quit, 
A licensee in possession of lands is not entitled to a notice to quit. 
Gobinda Chandra Ghose Biswas v. Nanda Dulal Sut - oo 523 
of non-occupancy raiyat, decree for—Decretal amount, by whom 
to be paid—Payment, if can be made Фу underraiyat; See Bengal 
Tenancy Act, Sec. 66 Cl. (a) eee ov doa on 478 
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Entry, Incorrect— Bengil Tenancy Act, Sec, 103 В sub-sec (3)--Mode of 


* proof ; See Admisibility in evidence... aie ice EN 
———+, fncorrect—Bengal Tenancy Act, Sec, 103 B sub.sec, (3}—Entry not 
° supporting conclusion { See Admissibility in evidence vee ove 


Erroneous admission by Counsel on point of law, effect of. 
An erroneous admission by a counsel on a point of law is of no effect and 
does not preclude the party from claiming his legal rights in the appel- 
late Court: Secretary of State for India in Council о. Sibaprasad Jana 


Error of law, if divests Court's jurisdiction 1 See Receiver E T€ 
Estoppel—Misrepresentation by some of the mortgagees—Transfer of Property 
e Act, Sec. 78 3 See Mortgage see one m - 





Mortgage executed by widow and next reversioner— Decree against 
botly—Application for execution against both—Objection as to interest 
' after period of grace by widow— Widow, death of, pending execution— 
Next reversioner, Н can raise same objection subsequently ; See Mortgage 
decree "m oo - ve tes $us 


— Non-transiferable holding—Sala in execution of rent decree— Application 
to set aside sale—Ctoil Procedure Code (Act XIV of 1882), Sec. g3104— 
Deposit by purchaser at private sale-— Withdrawal of money by landlord. 

On the 25th April, 1903, the landlord in execution of a decree for arrears 
of rent against the recorded tenant purchased a non-transferable holding. 
On the 25th May, 1913, the second defendant made a deposit under 
section 310A of the Code of Civil Procedure of 1882, with a view to the 
cancellation of the sale, alleging that he bad purchased the holding from 
the admitted tenant on the 4th September, 1900. The Court directed e 
that the decrte-holder auction-purchaser be called upon to show cause 
why the deposit should not be accepted. "The sale was soon after set 
aside and on the agth May, 1903, an application was made on behalf 
of the decree-holder for leave to withdraw the amount in deposit. The 
application was granted and the money was paid out in due course + 

Held, that the landlord, the decree-holder and auction-purchaser, could not 
be permitted to urge that the sale to the defendant was inoperative. 


Gadadhar Ghose v. Midnapore Zemindari Co. — ... Б T 
аши by puisne mortgagee—Puisne mortgagee not attacking sale in prior 
mortgagee's suit ; See Revenue sale „m ўа a n 
Evideace—Custom of Inheritance —Revenue records ; See Custom... - 
Evldence—Custom of transfrabllity subject to payment of customary нахак; 
See Occupancy holding .- ows ove one om 


Decree recording agreement as one of the terms of compromise— 
Agreement about matter not relating to suit p See Res judicata .- 
Mal land-—Purchater ef an entire estate— Revenue sale. 

The purchaser of an entire estate at а revenue sale takes the estate as 
created at the time of the Permanent Settlement. Merely because the 
lands are situated within the geogrgphical limits of the estate purchased, 
it cannot be said that they эге ma? lands and formed part of the zemin- 
багі at the dipe of the Permanent Settlement. The auction-purchaser 
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Evldence—( Contd, ). 


must prove that the revenue was assessed on the basis of the asse(s of 

* those lands. Abdul Rahaman Kazi v. Balknntha Nath Roy Chowdhury ... 

Transferee recognized on payment of satisfactory nazar; See Ofcu- 

рапсу holding ia sei -an - on 

, admissibility of —Agreement, unregistered, recorded in compromise 

decree—Agreement forming consideration for compromise; See Res 
judicata nes ons - one ^ - 

— — , admissibility of—Deposition not read over lo voitnest— Evidence Act 

(J of 1872), Secs, 80, дт— Civil Procedure сй (Act V 1918}, О. 1% 
Rr. 5, б, 

A provision requiring a deposition to be read overto a witness is in” its 
nature directory and if it were not complied with in a particular case, the 
deposition while it may lose the benefit of section 8o%f the Evidence Act, 
may be proved in some other way. 

Per Beacheroft /.: The object of the provision in Order 18 of rule 5 of 
the Code of Civil Procedure requiring a déposition to be read over to a 
witness, is to ensure accuracy. Elahi Baksha Kazi v. King-Emperor ... 

, admissibility of—Hotdence Act (I of 1872), sections 24, 35, 20, if 
qualified by section 27 of the Act—Information received from accused, ad- 
missibility of-—Confession recorded by the Magistrate—Confessien, veri- 
Reation of, by the Magistrate—Additional incriminating statements 
By the accused,during the verification, if admissible in evidence—Pro- 
cedure of verification of confession by the Magistrate in the presence of 
the accused, propriety of — Charge to the jury, how to be* expressed. 

Section’ 24 of the Indian Evidence Act does not control section 27 of the 
Act. n | 

Under section ,27 of the Act, ifa single statement made by an accused 
person contains more information than what is contemplated in section 
24, the statement is not to go in as a whole nor is to go in as a state- 
ment at all, but what is admissible is the particular information given 
by the statement which has led to the discovery. 

A Magistrate after recording the confession of the accused in the regular 
manner took the accused with him to various places referred to in the 
confession for purposes of verification, and in the course of such veri. 
fication the accused was sald to have supplemented his former recorded 
confession by other statements of an incriminating nature; and the 











Magistrate was allowed at the trial to depose to these other statements of . 


the accused though they were never recorded at any time under section 
164 of the Code of Criminal Procedure : 

Heli, that these additional statements could not be used as evidence 
against the accused. 

The propriety of the procedure of the verification of confession by the 
Magistrate ‘himself in the presence of the accused discussed. 

A Sessions Judge in his charge to the jury sould avoid as far as may be 
the use of expressions which assume the guilt of the : accused. Amiru Adin 

, » Ahmed v, King-Emperor ... i LONE tton 


PAGE. 


M 


377 


148 
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4 


Evidence, admissibility of— Witnesses- Co-accused, competency of—Complicity 
1 © хп same ` matter—Joint trial—Separate trial—Indian Oaths Act (X of 
* 71873), section 5—Criminal Procedure Code (Act V of 1898}, section 342, 

Chg? 

Although, the Evidence Act is silent as to competéncy of accused persons as 
witnesses yet in “view of the provisions of getion 5 of the Indian Oaths 
Act and section 312 CL (4) of the Criminal Procedure Code an accused 
person actually under trial cannot be sworn as a witness, and that if two 
or more persons are being jointly tried none of them is a competent 
witness for or against the others. But if two persons accused of compli- 

г city in the same matter are tried sefarately each isa competent witness 

at the trial of the other. Akhoy Kumar Makerjee v. King- Emperor m 

———ъ=— necessary to support valid custom ; See Custom 


— — of possession ; See Criminal Procedure Code, Sec, 145 E 
Evidence Act—Section 24, if controlled by Sec 27 ; See Evidence, admissi- 
bility of fee one 


on one 





——, Sec. 27—Statement by — person—Statement contains more 
informatiod than what is contemplated in Sec, 24—Statement, how. far 
admissible ; See Evidence, admissibility of - - 

————-, Sec, 92— English equity doctrine, if applicable ; See Evidence 
Act, Secs. 98, 99 C up sis sa tes 

——~, Sec. g2—Oral evidence, ahere inadmissible—Intention—Acts 

and conduct of parties ; See Evidence Act, Secs. 98,99 ... 

—~, Sec. 92, applicability of—Transaction with a third party ; See 

Evidence Act, Sece, 98, 99 $ E wes 

—— (Г of 1872), Sees. 98, 99 Constan Јары comueyanc’s, 
alleged to be transfers of mortgages — Whether evidence in -proof of suck 
allegation may be given—Deglings with a third к preperty— 
Evidence of notice of third person's title, 

Respondents sued for possession under deeds Sura tó be absolute 
conveyances, Appellants tendered evidence to show that to the res- 
pondent’s knowledge the propertiés belonged to a third person who had 
mortgaged them to appellants and that the deeds were intended to 
operate only as transfers,of the mortgages. 

Held, that such evidence was admissible. 

Section 92 of the Indian Evidence Act, which exclndes evidence con- 
tradicting the terms of written instruments, in terms applies „only ‘‘as 
between the parties to any such instrument or their representatives in 
interest." Whenever accordingly evidence is tendered as to a transac- 
tion, with a third party, it is not governed by the section or by the rule 
of evidence which it'contains, and in such case the ordinary rules of 

* equity and good conscience come into play unhampered by the statutory 
restrictions. 

Held, also, that if section 92 applied, proviso 1 to that section, would 
admit the evidence, because ib would be a fraud to insist upon a claim to 
^ рторїпу arising out ofS such a transaction, the claimant knowing that the 


true ownar had never parted ith it, 
e m * 











1 


t 


240 
88 


© 


674 THÉ CALCUTTA LAW JOURNAL. [VoL XXVII. 


PAGE. 
Evidence Act—(Conrd.), 
In cases to which section 92 is applicable, the English equity doctrine as е 
expressed by Lord Justice Turner in Lincoln v, Wright and followed in ә 
а long serles of Indian cases was definitely excluded in India by the 
decision in Balkishin Das v. Legge. The law is that oral evidence is 
not admissible for the purpose of ascertaining the intention of partles 
to written documents, and though attempts have been made to engraft 
an exception on this rule in favour of evidence relating to the acts and 
conduct of the parties, it is now settled that such evidence is inadmis- ; 
sible. Maung Kylin v Ma Shwe La m owe ге 17S 
s Sec. 106—Negligence of bailee or his servants ; See Contract 
Act, Secs, 151, 152 yä ies sei Ж 2 615 : 
Executlon—Application in accordance with law-—Property specified in list 
could not be proceeded against— Application to proceed, against fresh pro- 
perty, if to be granted—Continuance-—Cioil Procedure Code (Act V of 
1908), О. ar, rr. 73, 17 (2). ` * 
A rent decree was obtained on the 28th November, 1911. An application 
for execution was made on the 23rd November, 1914. This application 
was in accordance with law. Later, on objection taken by the judg- 
ment.debtors, it was discovered that against the properties specified in 
the list furnished under order 21, rule 13 of the Code of Civil Procedure, 
proceedings could not be taken and accordingly on the 14th January, 
I9I5, the decree-holder made an application to the Court requesting 
the Court to accept a further list of properties and praying that execu- 
tion should proceed by attachment and sale of those properties: 


HeH, that it was open to the decree-holder to ask the Court to proceed 
` against the properties specified in his further and supplementary list and 
that list was part of the original application under the provisions of 
order a1, rule 17 (2) of the Code of Civil Procedure. That if a fresh 
“application were necessary, that application was made in continuance 
of the application first presented on the 23rd November, 1914. 








Gnanendra Kamar Ral Chowdhury v Sree Sree Shyam Sundar Jia es 398 , 
— Assignee of mortgage decree judgment-debtor ; See Mortgage 

decree s e: ns n ves по 
proceedings fraudulently suppress-d—~-Civil Procedure Code, Sec 47 1 

See Execution sale Ne ise ST ©“ a 528 


Executlon sale-—Bengal Tenancy Act (VITI of 1885), Sch. TII, Art. 3— Ріс 
possession’ — Landlord. purchaser-—Omission to serve notice under О. ar, 
R. aa of the Code of Civil! Procedure (Aet V of 1908), effect 
67— Руосез for execution fraudulently suppressed—Ctvil Procedure Code 
(Aet. V of 1908), Sec, 47— Limitation. Act (2X of 1908), Sec. 18, Sch. 7, 
Art, 181-—- Burden of proof. 


Where a landlord, in execution of a decree for arrears of rent, puts a hold- 
ing to sale, purchases it himself and obtains delivery through Court, such 
dispossession ‘of the tenant is not dispossession withie the meaning ofe 
article 3, Schedule III of the Bengal Tenancy Act ; 


. + 
• Ф 
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Exectitlon sate—( Cond. ). f 


The omission to serve a notice under Order 21, rule 22 of the Code of Civil 

Procedure is by itself sufficient to render an execution sale void for want 
* ofjurisdiction : for the notice is the very foundation of the Jurisdiction : 

Where every process prescribed by the legislature with a view to apprise 
the Judgment-debtors or their representatives that execution was to pro- 
ceed against them had been fraudulently suppressed: Held, that such 
a case was governed by section 47 of the Code of Civil Procedure, and 
the period of limitation was that provided by article 181 of the first 
schedule to the: Limitation Act. To such a case, section 18 of the Limi- 
tation Act applied. 

e The burgen rests upon the person, who has committed a fraud, to prove 
conclusively that the person injured by his fraud has had clear and defi- 
eite knowledge of those facts which constitute the fraud, at a time which 
is too remote to allow fim to seek the assistance ofthe Court: Ram 





Kinkar Tewari v. Sthiti Ram Panja ow e а 
——, void— Omission to serve notice under О, 21 К. 22 of the Code 
of Civil Procedure 1 See Execution sale one T 


Exparte decree, setting aside of, by another decree, effect of See suit, trial of 
ótder admitting appeal out of time—Order, if can be set aside at 
hearing—Question of limitation, when can be finally determined, See 





Limitation... T wee m one — 
Fact, question of—Possession of a part of the disputed property, if evidence of 
the whole ; See Revision... ^o - T m 
False information, 'suspecting a person, if amounts to— Compleint of Police ; 
See Penal Code, Sfc. 182 ^s is ee pr 
Family custom, if valid 1 See Custom v m ~ ET 
Fraudulent behaviour, effect of : See Revenue sale Ss ivi те; 
decree—Su- picious circumstances about fraud ; See Burden of proof 
Full Bench, reference to, validity of ; See Recoupment m "m 
Ghatwal, mortgage by—Property inalienable but subsequently became alien. 
able ; See Mortgage m aes “ nee - 


Ghatwall land—Occupancy right, acquisition — of—Hengal Tenancy Act 
(FIII of 1885) Sees. 19, гбг. 

- From 1859 to 1885 ghatwali lands were subject to the acquisition of occu- 
pancy right. ‘Section 181 of the Bengal Tenancy Act does not take away 
such rights acquired or enjoyed, Sitikanta Roy v, Bipradas Charan... 

Gift—Makomedan Law—Invalid condition. — « 

The ordinary rules applicable to gifts apply to the Mahomedan law like 
any other system of law and one of these rules is that a gift is not їп. 
validated by an invalid condition being attached to it. Neamatannessa 
Bibi v. Golam Panchaton Kazi one - dea кар 

—, if valid—Invalid condition attached to glft--Mahomedan law ; See Gift 

—, if valid, of non-transferable occupancy holding ; See Occupancy holding 


—, when revocable ; See Occupancy holding — T - 
~— by karta—Blending of gelf-adtuired and joint funds— Issue as to joint or 
separate estate 3 See Hinds law—Mitakshara joint family „e Р 
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Government of India Act, Sec. 107-—M aterlal irregularity—Magistates’s refusal 
to look into documentary evidence— Title, evidence of ; See Revisiqn’ .. 
s Sec. 107— Order made by District Judge under section 





33 of the Bengal Civil Courts Act ; See Revision eis % wwe 
Grantee, if has a permanent heritable interest—Aadu/iat, description in, as 
Sthayee barsha y See Bjectment — ... B — ve 
Granis to the holder of an office for religious as well as non-religious pur- 
poses— Construction з See Hindu law—Grant ... $a e 
Guardian, certificated, transferring minor's interest without the leave of the 
District Judge, if valid 3 See Mortgage decree ot - 


cannot deal with his ward's reversionary right ; See Reversioner ... 
High Court, if can interfere—Wrong dicision based on mistake of fact; See 
Revision we e - on on 





private party ; See Revision one К one awe 


Hindu Law—ddogtion—Antt-adoption agreement between adoptive mother and 
natural father, if binding om the minor—Contract, if void. 

Anti-adoption agreements by the adoptive mother with the natural father 
and operating in the restriction of the rights of the adopted son are valid 
only if they amount to fair and reasonable arrangements for the enjoy- 
ment of her husband's property by the widow during her life-time, 
especially when there is authority from the husband i in that connection. 
The contract is not, however, absolutely void and can be ratified by the 
minor : Panchanan Majumder v. Binoy Krishna Banerjee ... E 


Grants—Charitable purposes—Management of pripate and public 
charities— Devolution of management must be consistent with the purpose 
of the founder—Grants to the holder of an office for religious as well as 
non-religious purposes—Construction——Surrounding  circumstances— 
Devoiution— Partition—Impartibility of the headship of mutt—/urisdic- 
tion of the Court to order a scheme for management. 

With regard to the management of private charities, such as endowments 
for the support of the family idols, the law is that, if there is no contrary 
provision in the original grant, the right of management passes to the 
natural heirs of the original grantee, and, if there be no other arrange- 
ment or usage and no scheme settled by the Court, will be exercised by 
the managing member of the family before partition, or in turn by the 
several heirs after partition : 


Quare, Whether this rule applies to public charities auch as lands endowed 
for charitable purposes by a sovereign ruler : 

But where a grant of land is made to the grantee for religious purposes and 
there is sufficient indication in the documerís and in the surrounding 
circumstances of the case that a devolutlon of the management to the 
heirs ofthe original donee is inconsistent with the purposes of the 
founder when he created the endowment, the: management should not 
devolve on those heirs generally. ы ~ А 





| E 


PAGE, 


, when can interfere with the ad of acquittal, at the instance of € 
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е 477. 


274 


Vor. XXVII] INDEX OF CASES. 


Hindu Law—(Condd. ). 


* 





A Hindi sovereign granted certain lands to one S, his guru, some without 


condition and others for religious purposes. The original geru’s descen- 
ants inregular succession filled his office and enjoyed or managed the 
properties, The Raj was escheated, but on the death of the last gurs, 
(who was the first to have more than one son), leaving three sons, the 
eldest was installed as guru by the man claiming to be the adopted son 
of the late Rajah, and one of his younger brothers thereafter sued for & 
Share in the non-religious properties and in the management of the 
religious properties : 


Held, that as regards the non-religious lands there was nothing to take 


their escent out of the ordinary rule of inheritance, and that the plaintiff 
quas entitled to a decree for partition thereof ; but that as regards the 
religious lands the documents and the surrounding circumstances sufficl- , 
ently indicated the founder’s intention that they should be, administered 
“by the guru as the head of the mutf, an office not divisible among the 
members of the family, and that being so, there was no jurisdiction in 
the Indian Court to settle the scheme, the only object of which would 
be to take away the sole power of management from the eldest son, 
and that the plaintiff's claim to share in. the management must be dis- 
missed : Srl Sethuramaswamiar v. Sri Meruswamlar 


ore s 


—Joint family—Mitakskara—Self-acquired property—Gains obtained 
from science or learning. 


Although the Mitakshara lays down that “what is earned by science ас, 





quired at the expense of ancestral wealth must be shared with the whole 
of the brother and with the father” this does not apply to gains which 
are the result, not of the education recelved at the expense of the Joint 
family, but of the peculiar skill, mental abilities and individual effort in 
applying and improving such education exercised by the person educated 
at the expense of the joint family. There is no authority in the Mitak- 
shara for the contention that gains made personally and without the aid 
of joint funds by a member of а joint family who received an ordinary 
education suitable to his position as a member of a family to which he 
belonged should in law be regarded as partible and not as his self- 
acquired property, Metharam Ramrakhiomal v. Rewachand Ramrakhlo- 
mal one os m oon 


—Mitakshara joint family—Issue as to joint or separate estate— 
Blending of self-acquired and joint fiunds—Gift by Karta, 


D, a Mitakshara separated brother was acting as guardian of his minor 


brother Æ. Оп partition each of them got some ancestral properties ; 
after partition а son was born to D and subsequently some property 
came to the brothers from the estate of a deceased brother. Only one 
account book was kept of their joint share of the latter property, and that 
system of book-keeping, whiqh began in October 1878, was continued 
till February 1880, win A’ came of ege. No separate book was there. 
after kept by от for D with сеа to the properties which had come 


е . 
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Hinds Law—( Contd.). ; 
to him from his deceased brother’s estate, but there was one account í 
for all D’s receipts from all sources, whether it was income from joint 
e 


ancestral family property or from that which he had acquired from his 
deceased brother's estate or any other source of revenue, and similarly 
for all his expenditure of whatever kind. Further, on “deorh partition” 
that is an actual partition of the several properties constituting their 
estates, mutual exchanges were made whereby D gave up his share in 
some ancestral family property for the share of А in the property ас: 
quired from the brother's estate, and vice versa. In a sult by D’s son 
and grandson (the appellants) after the death of D to set aside deeds of 


gift made by Г in favour of the respondents on the ground that they ° 
had been made out of the joint ancestral property and was therefore 
Invalid : е 


Held, (reversing the High Court) that the property * coming from the 
brother’s estate as collateral heir was D’s self-acquired property; that 
by blending that property with the joint ancestral property in the 
accounts and by the said mutual exchanges D had thrown it into the 
common stock, and thereby converted it into joint ancestral’ family 
estate ; and that all the properties purporting to be conveyed to the 
respondents by the deeds of gift were joint family properties over which 
JD had no power of disposition and the appellants were entitled to 
recover them. Radhakant Lal о. Massammat Nazma Begum z 632 

Mortgage —Mitakikara— Mortgage of joint property by a manage" 

who ds not the father—Burden of proving necessity— Whether a mortgage 

of joint property without necessity binds morgagor’s own! share, 


The mortgage of joint estate made by the manager of a joint family govern- 
ed by Mitakshara, who is not the father of the other members, can only 
be justified so far as itis wanted for the joint family purposes, If the 
necessity cannot be established by direct evidence, it may be assumed, 
if it can be shown that reasonable care was taken to ascertain if such 
circumstances existed and the transferee acted in good faith. In either 
case the burden of proof is on the person who claims the benefit of the 
mortgage. 

Ifthe mortgage debt was not incurred for necessity, not even the mort- 
gagor’s own interest сап be sold in enforcement of such a mortgage : 





When the mortgage is for a larger amount than the necessity warrants, it 
will only be upheld to the extent to which necessity has been proved, 

A remindar, manager of a Mitakshara joint family, mortgaged their joint 
villages for Rs, 3,000 to pay Government revenue. The lender suing on 
the mortgage, other members of the joint family contested the validity 
of the mortgage. It was proved that Rs, 1,698 odd were actually paid 
as revenue of ten of the villages out of the money lent, but no evidence 
was given as to the disposal of the balance : 

Held, that the mortgage was enforceable to theBexteni. of Rs, 1,698 only 
against the joint villages 1 and that as regards the balance, not even the 
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Hindu Law—( Cond. ). 


a  mortgagor's own share in these villages was bound. Апа пі Ram v. The 
2 Collector of Btah m p ‘ina oa Е 
Impounding ofdocument—Document, not basis of suit— Document producéd 
with another document, basis of suit—Stamp Act, бес, 33 4. See Docu- 
ment one oo e om vee oe 
Inconsistent positlon—Detrimce ntal. 
Parties litigants cannot be allowed to take up inconsistent positions in 
. Court to the detriment of their opponents. Girls Chandra Bit v. Bepin 


Behary Khan Ses - E on saa 
Incriminating statements by accused, additional, during verification, if 
© admissible in evidence ; See Evidence, admissibility of on фе» 
Inherent power ; See Remand ... sti e t m 
Inheritefice —Mshomedan famjy—Exclusion of daughters in favour of their 

brothers ; See Custom 1 T vee Е 
— m, forfeiture of—Kittima воп —Зарагабоп ; See Burmese Buddhist 

Law f ie ise = soe 
Injtaction, prohibitory, embodied іп decree—Remedy— Civil Procedure Code, 

O. at, R. 32 1 See Suit, if lies v^ owe oes 
——., prohibitory, ба іп decree, РОА of; See Suit, if 

lies to! eee ons TE - m" 


Inquisition order, wife's brother, if competent to m for 4 See Lunacy Act, ' 


Seos. 3 (11), 63 en "m we ET 
Interest, further —Proper period after period of grace ; See Mortgage decree se 
Joint Hindu family—Kaxta, power of—Non-transferable occupancy holding, 

transfer of —Recognition of transfer by karta, if binds other members of 

the family. 

A consent given by the &srfa of a joint Hindu family to a transfer ofa 
non-transferable occupancy holding, held by the tenants under the joint 
family aslandlords, is binding on other members of the family. 


Golapdi Meah v. Parno Chander Datt T se ves 
Joist landlords—Suit for recovery of arrears of rent and for apportionment of 
rent ; See Suit, if lies Коң - „> Ne 
Jotes, non-transferable—Nazar, payment of ; See Occupancy holding - 
Judge, duty of—Jury-trial р See Verdict of jury ves - vee 
Judgment debt, if extinguished—Pleader of the judgment-debtor purchasing 
decree from decrea-holder ; See Pleader and client КА m 
Judgment-debtor, assignee of mortgage decree, if can execute з See Mortgage 
decrea m ^s n -— vo Е 
Judicial order—Order made by District Judge under section 33 of the, Bengal 
Civil Courts Act у See Revision Vu " — m 
Jurisdiction—A ppeal, hearing of ; See Appeal one aes T 


— Венди Tenancy Act (VIII of 1895), Sec. уо, Sub-tec. (3).— 
Choi! Court, if competent to examine the propriety of an order—Applica- 
tion, who should determine—Trogsfer, if valid. 

A Civil боші is not corffPetent to examine the propriety of an order of 
commutatign | made with jurigdlarion ; in other words, a Civil Court 

*. 
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durisdiction—(Contd.). 


cannot determine whether, in the circumstances of a particular cast, 
commutation was or was not properly directed ; or whether the amount 
assessed as cash rent is or is not adequate : But if a question of Juris- 
diction arises, 1t is incumbent upon the Civil Court to satisfy itself that 
the order is made with jurisdiction ; for an order made without juris- 
diction, is a nullity and does not affect the rights and obligations of the 
partles: Үү 
An application to have the rent commuted to money rent should be 
entertained and determined on the merits by the officer to whom it was 
presented by the applicant. The ‘officer’ mentioned in sub-section 3 of 
section 40 of the Bengal Tenancy Act is the officer who received tife 
application from the applicant. Consequently the Sub-Divisional officer 
cannot transfer an application received by him to a Settlement officer. 
Jadu Nath Manna v. Pran Krishna Das aes ve E" 
—Civil Court, if can enquire into status of a tenant—Record. 
of-rights showing status of tenant з See Suit, maintainability of vee 
— Court, if can order a scheme of management— Religious and 
non-religious lands з See Hindu Law—Grant. E E 


~m — Eastern Bengal and Assam Disorderly Houses Act (JI of 1997, 
Ж. В, and A) Sec, 3, proceedings under—Order passed by the engniring 
Magistrate, if can be modified by the District Magistrate. 

A District Magistrate has no jurisdiction to interfere with an order passed 
by a criminal Court In the exercise of its jurisdiction under section 3 of 
the Eastern Bengal and Assam Disorderly Houses Act? Lalit Mohan 
Chakrabarty v. Harendra Kamar De m iss see 


——— Sal] Cause Court—Suit for compensation for acts which are 
offences — Provincial Small Cause Courts Act (£X of 1887 as amended 
by Act VI of тога), Schedule ГГ, Art. 35—/urisdiction, absence of— 
Higher Court, duty of. 

A suit for compensation for wrongfully cutting a tree grown, and mis- 

~ appropriating crops raised, by the plaintiff on his land, is excepted from 
the cognizance of a Court of Small Causes by article 35 sub-clause (ii) 
of the second schedule to the Provincial Small Cause Courts Act, 


When there із an entire absence of jurisdiction, no action on the part of 
the plaintiff, no inaction on the part of the defendant, can invest the 
Court with jurisdiction, for jurisdiction cannot be created by waiver or 
consent and when a subordinate tribunal has usurped jurisdiction, it is 
incumbent on, the Court of appeal or revision to interfere ; Ramaprosad 














Paramanick v. Sricharan Mandal - one vus 
— ^, absence of— Waiver— consent ; See Jurisdiction б> Е 
—— , What Їз; See Receiver on, - 

of a single Judge to amend judgment and dicte oral heard 

by Division Bench of High Court 3 See Reviewð mæ “ T 

Jury, charge to, how to be expressed 3 See Evidence, admissibility of và 


* 
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PACE. 
Jury, retirement of, to consider, after Judge’s charge—Communication 
b with third. person, before delivery of verdict, without leave of Court— 
quttegularity—Prejudice—Criminal Procedure Code, Sec. 300; See 
> Verdict of jury у ТЯ " om one 553 
Jury-trial—Judge, duty of ; See Verdict of jury T m - 553 
Kabullat, description in, as Sthyee Karska Kabuliat—Grantec, if has a 
permanent heritable interest ; See Ejectment — ... > - 579 
Karta, power of—Recognition of transfer of non-transferable occupancy hold- 
. ing by Xarta, if binds other members of the family ; See Joint Hindu 
family ox & = ove an sià 129 
Kayemi; meaning of—Fixity of rent—Permanence of occupation ; See Eject- 
e ment è ... fa T "S sie si 579 
Kittima Tha ; See Burmese Buddhist Law 246 е see 68 
Land, oSmpulsory acquisition ор by Board of Trustees ; See Recoupment — ... 7 І 


Landlord, withdrawal of money by—Sale in execution of rent decree of non- 
transferable holding—Application to set aside sale— Civil Procedure 
Code, Sec. 310A —Deposit by purchaser at private sale ; See Estoppel 385 
— —- and tenant—Land, in possession of tenant— Trees belonging to 
' Landlord, cut and appropriated by tenant—Kabullat—Supulation to 
pay compensation, if tenant cuts trees ; See Theft on ae 228 
and tenant—Non-transferable holding—Sale in execution of rent 
decree—Application to set aside sale—Civil Procedure Cade, Sec. 
310A.—Deposit by purchaser at private sale— Withdrawal of money by 
landlord ; See Estoppel ab - "T <a 385 
Land Registration Act, Sec, 78—'Malikana! in putni lease—Rent in essence— 
‘Malikana’ recoverable by summary procedure under Putni law; See 
Rent, suit for Res m was T e 474 
————,‚ Sec, 81—' Written contract.— Contract between person 
bound to pay rent and the usufrüuctuary mortgagee of the proprietor ; 
See Rent, suit for T Е Er tee Mee 474 


Land Tenure in Bengal—Zenure-holder or raiyat—Area exceeding roo stand- 
ard bighas—Presumption that the tenant is a tenure-kolder—Purpose for 
whick the lease ds granted—Cultivation by sub-lessee—Bengal Tenancy 
Act (VIII of 1885) Sec. 5 Sub-secs. (1), (4) and (5). ^ 


Defendant was assignee of a reclamation lease of over 100 standard bighas 
of land granted by plaintiff's predecessor for cultivation, without any 
restrictions as to the agency to be employed in such cultivation, 


Held, that, under the circumstances, of the case, the presumption arising 
under sub-section (5) of section 5 of the Bengal Tenancy Act that the 
tenant was a tenure-holder and not a raiyat, since the area exceeded 100 
standard bighas was not rebutted by referring under sub-section 4(5) of 
the same section to the purpose for which the right of tenancy was 
originally acquired. Debendra Nath Das v. Bibhudhendra Manslngh 





Bhramarbar Roy i NE - one sn 543 
Law, error off if divest Court’sfarisliction g See Receiver see РА 395 
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Lease— Construction —Covenant for renewal. 


A settlement was made with the predecessor of the plaintiff for & terta of 
22 years on a progressive rate of rent from 1285 to 1306, The дафна? 
executed by the grantee contained a covenant to the following effegt : 
“If I agree to the enhancement of rent to be fixed at the time of the 
next settlement in future, the Governme nt shall have the power to settle 
the lands with me, or if I do not ag ree, then with others” : 

Held, that the clause in the lease was in essence a covenant for renewal, 
That the lessee was entitled at the expiration of the term td obtain a 
renewal of the lease on the same terms as were contained in the original 
lease, except as to the amount of tent and the covenant for renewal : 


Secretary of State for India in Couacil v- Sibaprosad Jana tes 
—- — Contract for variation of rent payable in fpe of lease; See 
Admissibility in evidence - - 1% - 


—— — Covenant for renewal. 


Where there is a covenant for renewal, if the option does not state the 
terms of renewal, the new lease would be for the same period and on 
the same terms as the original lease in respect of all the essential condi. 
tions thereof, except as to the covenant for renewal itself. Secretary of 
State for India in Council v, Digambar Nanda Е oe 

— —Durpuini—Covenant— Under-tenure to'be avoided on sale--Bengal 
Tenancy Act (VIII of 1885), Sees. 159 Proviso, cl. (b), 167, r79—Transe 
Jer of Property Act (IV of 1882), Sec. ro, 

Section 179 of the Bengal Tenancy Act controls clause (b} of the proviso 
to section 159. Р 
It is competent for the putnidar and durputnidar to enter into a contract of 
permanent tenancy, subject to the restriction that subordinate interests 
carved out by durputnidar will be extinguished on a sale of his under- 
tenure for arrears of rents. This restriction rans with the land, and is 
operative not only between the grantor and the grantee, but also bet. 
ween their representatives in interest and holders of derivative titles from 
them. The condition in the lease is not an absolute restraint on aliena- 
tion, and, is for the benefit ofthe lessor. Madhu Sudan Mahato v. 


Midnapur "Iemindari Co. - sis t e 
—-, construction of—Covenaut for renewal ; See Lease ove - 
———«, determination of, by forfeiture—Intention—Institution of sult; See 
Ejectment one > ons - - 
——~-, forfeiture of—Rent, non.payment of, for two consecutiye yeats— Rent, 
claim of—Waiver ; See Ejectment ... - aes 
=, new, terms of-—Covenant for renewal 3 See Kinds one > 
——., new, terms of--Covenant for renewal—Option not stating terms of 
renewal ; See Lease to - on m Em 


Letters Patent, cl. (15)—Appeal against an order of senior Judge, if Hes— 
Judgment materially affecting the ` merits of thf question between the 
parties-—Auction sale, confirmation of у See Reyislon Te us M 


* ' (7 | t 


PAGE, 


441 


418 


Vor, XXVIL] * INDEX OF CASES, 


Letters Patent, cl, (15)— Order deciding in substance question of jurisdiction— 
у Dismissal*of suit on the ground of misjoinder of partles and causes of 


e sction—‘Like nature! with defect of jurisdiction у See Appeal ge 


Licensee in possession of land, if entitled to a notice to quit у See Ejectment, 
suit for zsa TE - see one - 

Limitation —4dverse possession—Symbolical Possession when sufficient to inter- 
rupt adverse possession. 


Symbolical possession is sufficient to interrupt adverse possession where 
the person setting up adverse possession was a party to the execution 
procedings in which the symbolical possession was given. Thakar Sri 
Sri Radha Krishna Chanderji v. Ram Bahadar ... M 


Bengal Tenancy Act (VIII of 1885), Sec. rog. A, suit under— 
Period, extension of— Limitation Act (IX of 1908}, Sec. 15 (2)— Bengal 
Tenancy Act (VIIL of 1885), Secs. 184, 155. 


Section 15, sub-section (2) of the limitation Act, does not extend the 
period of six months mentioned in section 104Н. sub-section (2) of the 
Bengal Tenancy Act. 


Section 15 sub-section (2) of the Limitation Act, which is made applicable 
to suits, appeals and applications mentioned in the third schedule 
annexed to the Bengal Tenancy Act, by virtue of section 185, sub. 
section (2) does not apply to suits instituted under section 104H of the 
Bengal Tenancy Act, which are not mentioned in the third schedule : 
Secretary of state for India in Council v. Gangadhar Nanda pes 

——— Interest, payment of — Limitation Act (IX of 1908), Sec, 20—'Znterest 
paid as such.’ 

In order to bring a case within section 20 of the Limitation Act, it is not 
essential that the debtor should, on the occasion of every payment, 
state explicitly that the payment is made on account of interest as such ; 
it is sufficient ifecircumstances exist which make the conclusion inevitable 
that the payment must have been made оп account of interest. Chard 
Chandra Bhattacharjee v. Karam Bux Sikdar we эз z 

Indian Limitation Act (XV of 1877), Secs 4, 5—Es parte P 
admitting appeal out of Üime—Swck an order set aside at hearing— 
Jurisdiction—Practice—Stage at which the question of Limitation should 
be finally determined after due notice to olf parties. 








The admission of an appeal on an ex. parte application of the appellant, 
under section 5 of the Indian Limitation Act, after the expiry of the 
period of limitation prescribed therefor under section 4, deprives the 
respondent of a valuable right, for it puts in peril the finality of the deci- 
sion in his favour, and consequently such an order is open to reconsidera- 
tion at the respondent’s Instance. 


The question of limitation should not however be left open till the hearing 
of the appeal, though this mayfhave hitherto been the practice in India, 
The Courts in that country shoqld adopt a procedure which will secure 
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PAGE. 
Limitation—(Conta.). 
at the stage of admission, the final determination (after due notice to 4 
all parties) of any question of limitation affecting the competence of an 
appeal, . 
The order of a Divisional Bench of the Madras High Court was upheld 
that at the timo of hearing an appeal it had jurisdiction to set aside an 
ex parte order made by a single Judge of that Court admitting an appeal 
out of time, Krishnasam! Panikondar v S., В. M. А. R. Ramasami 
Chettiar i \ vs ses 253 
—— Limitation Act (IX р 1908), Secs. 6, 30, Sch. І, Art. аз Shelait 
— Suit to recover debutter progerty— Permanent lease— Transferred’ — 
Time, running of. . E 


A suit by a shebait in 1913, to recover possession of debutter property held 
by the defendant under а sakarrart lease granted By a previous shebait 

, in 1876, is barred by the provisions of Art. 134, Sch. I ofthe Limita- 
tion Act, as brought more than 12 years after the date of the lease. 

The representation of an idol by shebaits is a continuing representation 
and limitation rans against the idol continuously and not against each 
shebait indivdually as and when he succeeds to the office, the shebaits 
not being holders of successive life estates in the management or in the 
property of the endowment, 

The plaintiff bad no vested right of suit when the Limitation Act of 1908 
was passed. 

If the passing of the Limitation Act of 1908 has cut down and made 
shorter the period of limitation, the plaintiff should have brought his suit 
within two years from the date of the passing of the said Act, under 


section 30. 
Quere; Whether section 6 controls section 30 of the Limitation Act. 
Monomotho Nath Laha v Annoda Prosad Roy ... m P 201 


Limitation Act (£X of 1908), Sec rg, Sch. I Art. r06—Plaint, 
amendment of-—Acknowlodgment of partial liability, 

Where the plaintiff bases his claim upon a specifié legal relation alleged 
to exist between him and the defendant, be should not ‘he allowed to 
amend the plaint so as to base it on a different legal relation. 


The suit contemplated by article 106 of the Limitation Act, is to be 
brought by a plaintiff who has ceased to be a member of the partnership 
(which is not for a fixed term) by his retirement, and, has consequently 
become entitled to claim an account and a share of the profits. 





Where there was an unconditional promise to pay whatever might be 
found due upon accounts taken, down to a certain period, coupled with 
an express denial of lability to account for the subsequent period, section 
19 of the Limitation Act saves that portion only of the claim which is 
admitted in the letter. 

Per Mookerjee, J + No account can be piri d respect of a partnership 
business in the absence of one of the pa еъ . 

The Court is very reluctant to deprive a ti йаш, by amendment ofa 


z Ф. 
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Limitation Contd} Мм 
\ plaint, of æ valuable right, which he has already acquired by the opera- 


„Чоп of the statute of limitation. 
An acknowsedgment to take a case out of the statute of limitation must be, 


first, one from which an absolute promise to pay can be Inferred, or, , 


secondly, an unconditional promise to pay the’ specific debt, or, thirdly, 

there must. be a conditional promise to pay the debt and evidence that- 
the, condition has been performed. Consequently the effect of the 

acknowledgment must depend, in each case, upon the nature of the 

particula right claimed and the terms of the acknowledgment. Kalldas 

Chowdhury v. Srimati Draupadi Sundari Dassee s 


— — Limllation Act (£X of 1908), Sec 19, Sek, d, Art, 79— Achnomldg- 


m pio Handi and cheque, payment by— Hundi'and cheque dishonoured 
— Plaínt, amendment of Civi! Procedure Code (40 V of 1905) 0.6 
№, 17. 

Article 78, schedule I of the Limitation Act has no application to a suit to 
recover money alleged to be due on accouhts taken between the parties, 
though a payment by the defendant by a cheque and a bundi was dis- 
honoured on presentation. Such payment does not constitute an 
acknowledgment within the meaning of section 19 of the Limitation 
Act. 

Though under rule 17 of order 6 ofthe Code of Civil Proeedure, very 
wide powers of amendment are vested in the Court, an application for 
amendment in the second appellate Court. was disallowed on the ground 
that the plaintiff woufd start afresh on allegations wholly inconsistent 
with those made in the original plaint, and to support the new allega- 
tions, he would have to bring forward evidence directly contradictory to 
the evidence already placed by him on the record. Padma Lochan Patar 
v. Giris Chandra KIL „~ е tes ә 


Ийшйайоп—/длйайоп Act (XV. of 1877), Sth. Lf, Art, rog—Sale under 


Putni Regulation | VIII of 1819)—~Purchaser given possession—Sale set 
aside — Decree, reversal of. 

A putni was sold in October, 1901, under Putni Regulation for arrears ot 
rent, The defendant purchaser was put into possession. The plaintiff, 
the owner of the putni, instituted a suit for setting aside the sale on the 
17th May, 1902, In that suit they made no claim for 'mesne-profits 
which had accrued either before the suit or which acerued during the pen- 
dency of the suit, On’ the 18th August, 1902 the suit was decreed in the 
first Court, with the result that the Sale was set aside. On appeal, the 


first appellate Court reversed the decree of the first Court on the r3th . 


February, 1903. Then there was an appeal to the High Court and on the 
Itth of May, 1505, the High Court remanded the case for farther consi 
deration and decision, to the first appellate Court. On the 11th Septem- 
ber, 1905, the first appellate S affirmed the decision of the first 


` 


Court with the result Һа а sale\was set aside. A second appeal to the 
High Court was dismissed on the 
"Y 


39h May, 1907, The plaintiff then 


403 
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Limitatlon—( Contd. ). 


instituted the present suit on the 16th September,, 1907, for — 
profits from March 1903 to the date of suit : | 
eld, that article tog, schedule If of the Limltation Act was applicable 
and that the plaintiff was entitled to mesne-profits for 3 years from 16th 
September, 1904 to the 16th September, 1907, the date of the suit: _ 
That-the plaintiff was not entitled to deduct from the period of limitation 
the period from the r3th February, 1903 to rith September, 1905. 


Saraj Ranjan Chaudhuri v. Prem Chand Chaudhuri we ө ' 





Sufficient cause for extension—A pplication for review ; See E 
Limitatlon Act, Secs. 4, 5—Zx parte order admitting appeal out of time— 
Order, if can be set aside at hearing—Question of limitation, whfn cao 





be finally determined ; See Limitation m T „ъъ 
— s Secs. 6, 30— Permanent lease granted фу previous shebait—. 
Vested right 1 See Limitation > ^ 


» Sec 15 sub-sec. (2), if extends the period of limitation mention” 
ed in section 104 Н Sub-sec, (2) of Bengal Tenancy Act ; Sce Limitation 
; Sec. I8— Burden of proof—Pergon committing fraud ; See Exe- 





cution sale... — ga 
— ‚ Sec. ЗЕГЕ А proceedings ЕТЕ mu See 
Execution sale € oes oe Er as 





Cheque en hundi dishonoured ; See Limitation А on 





Limitation ... Ves К гасла За HT E 
——,‚ Sec. тосек шер; nature of ; See 1 imitation 

‚ Sec, 19— Acknowledgment—Unconditional promise to pay 
whatever might be found due upon accounts teken down to a certain 














period ; See Limitation ... - vn m 
» Sec, 20 —'Interest paid as such’ ; See Limitation i “i 
» Sec 28—Simple mortgage—Subsequent adverse possession 
against mortgagor ; See Adverse possession ' ^... sve *% 


Limitation Act, Sch. I, Art, 78—Suit to recover money.on accounts taken 
. between the parties— Payment by cheque and bundi—Cheque and hundi 


dishonoured 3 See Limitation owe e - e 
— m, Sch, I, Art. 106, scope ot- Partnership, not for a fixed term ; 
See Limitation zn “ ex! ose ^ 


‚ Sch, I. Art. 134—Sbebait, suit by, to recover debutter pro- 
perty— Makarrar? and permanent lease granted by previous shebait ; 
See Limitation © - se p ee К DE 
——— —, Sch. I, Art. 1 $i н А ӘЙ leis granted by 
previous shebait See Limitation ore e 
; Sch, I. Art, 181—Execution жойы fradulently р 
релш рп Act,/Sec. 18 ; See Execution sale sen es 


——— —— 1877) Sch, II. Art. e profits, suit for—~Sale under 








Putni Regulation—Purchaser given ion—eBule, set aside— Decree, 
jeversal— Wrongful possession, if пе e j,5¢¢ Limitation А "m 


be e 


‚ Sec, 19—Àcknowledgment--Payment by cheque and hundi— ' 


-—— Sec. 19—Acknowledgment, effect of, depends on co р See, 
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Litigant, if can take inconsistent positions in Court: See suit, forum of — ... 
Locahinvestigatian— Appellate Court dissatisfied with Amin's map and report 
42 Error of law, if committed in deciding on other evidence; See 
| Burden of proof - та oo 
Lanacy Act (ZV 8 гога", Secs, 3 (С ті), 6 иу PET ja Ыы 
Wifes brother, if competent to apply for ањ inguisition order— Rules 
under the Act, if applicable to жинсы Procedure Code (Act V of 
1908), applicability of. 
A wife's brother is a “relative” within the meaning of section 63 of tha 
"Indian Lunacy Act and їз competent to apply for an inquisition order, 
The rules under the Act framed for the Original Side of the High Court 
„ forthe Presidency towns cannot be and ought not to be extended to 
places outside it. 
The pypvisions of the Civil Procedure Code apply to applications under 








this Act, Moni Lal SI o Nepal Chandra SH... р fec 
Lunacy Act. Sec. 63—Relative— Wife's brother; See Lunacy Act, secs., 
3411), 6 E NM v. T 
Mahomedan Jaw—Invalid condition аа to git—Gift, it valid ; See 
Gift- — x on дая E = 
Management, devolution of—Inconsistent with purpose of founder; See 
Hindu Law— Grant a to - Vn 

» right of—Endowment for support of family idol ; 3 See Hindu 
Law—Grant is toe one r= 

, right of—~Public charities ; See Hindu Law—Grant % 
————,‚ right of— Private charities ; See Hindu Law—Grant те 
Manager of a Court of Wards, if and when can file a suit in anticipation of 
sanation ; See Suit, maintainability of - vee 
Minor's share, transfer, uf, without leave of Court, if void ; ‘See Mortgage 
decree on B i T - to 
Mlsjoinder of parties and causes of action, objection to, determination of ; See 
Appeal " one one wn 
Mitakshara school-—Maheswari caste of Bikaneer—Widow of separated brother, 
If can adopt without consent ; See Adoption... ^ hs 


Mortgage— Mortgage, purchaser of equity of redemption~——Purchase in execu. 
tion of money decree— Mort gaget, if trustee. 

A mortgagee can purchase an equity of redemption at a sale held in 
execution of a money decreevobtained by a stranger against the mort- 
Барот. He does not hold the equity of redemption as a trustee for the 
mortgagor and for his benefit, Bharat Ramanuj Das Mahanta v. Ishan 


D 





Chandra Haldar to € — on ve 
Mortgage by ghatwal——Property inalienable but subsequently became 
alienable. 


A mortgage by a ghatwal of a certain property which was subject to 
certain restrictions on his right of alienation at the time of execution 
but which were removed afterwards and before the institution of suit, 
though it operates as a conveyatge, is operative as.an executory agree- 
ment, which attaches to fit P у, the moment the restrictions are 

. 
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E PAGE, 
Mortgage—(Contd .). 
removed and in equity transfers the beneficial interest to the mortgagee 
without any act done by the mortgagor to confirm the mortgage. 
= Surendra Nath Dey v Rajendra Chandra Chandra one — * 289 


— Mortgage deed—-Attestation—Purdanashin Exeentant— Direct eoi. 
dence of execution required —Transfer of Property Act (IF. of 1882), 
section 59. 

The requirement as to attestation contained*in section 59 of the Transfer 
of Property Act (IV of 1882), is not complied with unless the attesting 
witnesses are able to'swear both to the act of execution. and the identity 
of the person performing the Act. 

Where, therefore, the only evidence was that the attesting witnesses 
were on one side of a purdah and the execntant of the deed, a 
purdanashin lady on the other ; that her son took the deed behind the e 
purdah, returned with it bearing a signature purportng to be hers, and 
sald it had been signed by his mother, and that the witnesses there- 
upon attested : 

Held, that the term of the section had not been complied with and that 
the mortgage was void. Rai Ganga Pershed Singh Bahadur т. Ishri 
Pershad Singh ER “ eis ies 

——— Subsequent transfer of mortgaged QULA СОЙОТ by some 
of the mortgagees, effect of —Estoppel—Transfer of Property Act (IV of 
1882), Secs. 9, 8, 54, 78, 130-—-Co-mortgagee’s interest, if severable or 
partible—— Mortgage bond, transfer of, if to be made by a registered instru- 
ment—Indian Registration Act, 1908, Sec. 17(0)— Immovable property.’ 

Where some of the mortgagees led a subsequent purchaser of а portion of 
the mortgaged property and a pulsne mortgagee of the remainder to 
believe that the whole property was unencumbered ; 

Held, that they were precluded by the doctrine of estoppel frém iis up 
their rights under the prior mortgage as against the subsequent trans- 
ferees, and the effect of the estoppel was to postpone them in respect of 
their share of the original debt to the puisne mortgagee. 

Held also, it was open to the Court to sever their interests from those of 
the mortgagees who were under no disability or disqualification, and to 
make a decree in favor of the latter in proportion to their interest in the 

debt. 

Per Richardson, J.—A. mortgage debt is immovable property both for the 
purposes of section 54 of the Transfer of Property Act, and for the 
purposes of section 17(b) of the Indian Registration Act. Sakhinddin 





Saha v. Sonaulla Sarkar — = T i 
————,‚ how far binding—Mortgage for larger amount than necessity 
warrants ; See Hindu Law—-Mortgage om — es 


» simple—-Adverse possession, subsequent, against mortgagor, if 
adytis to mortgagee : See Adverse possession .. on 
debt, transfer of, how made—-Transfer of Property Act, Sec, дё; 
See Mortgage - om æ ` эө 
Mortgage decree— Morzgage executed by widow and xt revertioner-—Decree 
agains? both —Execution, application for, agai ng Aith—Objection „ав “to 
t . 








548 


453 
363 
212 


453 


Vor, XXVII] INDEX OF CASES, 


Morlgage decree—( Conta.) 


LY Inferesafer. period of grace by widow—Widow, death of, pending 
p “rteution— Next reversioner, if can raise same objection subsequently-— 
* Decree absolute— Further interest. 


A,a Hinda widow in possesslon of her husband's estate and B, the next 
reversioner, jointly executed a mortgage bond on which the creditor 
obtained a decree against both and executed the same against both, 
claiming interest at the bond rate until actual payment A alone made 
an objection as regards interest subsequent to the period of grace but 
her objection was disallowed. Pending execution A died and B was 
, Substituted in her place. В then filed a fresh objection on the ground 
е that the@decree-holder was not „entitled to interest after the period of 
grace under the terms of the decree. About the same time he filed an 
application for the amendment of the decree on the ground that it was 
not in accordance with the judgment : 


* 
a 


Held, that B was entitled to defend his newly acquired title by all means 
accessible to his new character. 

The proper period for allowing further interest after the period of grace, 
would be when the decree absolute is made. If the decree absolute does 
not contain any mention of interest it should be considered as dis- 
allowed. Udit Narayan Jha v. Musammat Јакоба Sahun Kalam 

Mortgage decree—Trans/er of decree to ome of the morigagors—-Transfer of 
minors share without leave of Court, if votd—Assignuee of mortenge 
decree, tf can exeeute-~Apportionment, 


A transfer ofa minorsinterest hy a certificated guardian without the 
leave of the District Judge, is voidable at the instance of any other per- 
son, that is, in addition to the minor, affected by the transfer. 

A judgment-debtor assignee of а mortgage decree can execute it, by putt- 
ing up the mortgaged property to sale. 

A purchase by a mortgagor of the mortgagee’s interest does not entitle the 
other mortgagors to apportionment of their debt. Jagabandhu Pal 
Chowdhary v. Haladhar Ра! Chowdhary sis 

Mortgage suit, scope of ; see Adverse possession хе ose tee 


Mortgage sult for salo— Decree defective under the Transfer of Property Act, 
(ГУ of 1882) S. $8-—Sale in execution of such a decree—Confirmation of 
sale—Morigagor’s right to redeem— Stbsequemt suit fo redeem against 
the auction-purchaser—Practice—Code of Civil Procedure, (Act XIV. of 
1882), section 244. 


In a mortgage suit for sale of the mortgaged property the decree made did 
not comply with the provisions of the Transfer of Property Act, sec- 
tion 88, for no day was fixed by the Court on which payment might be 
made within six months from the date of declaring in Court the amount 
due. In execution of the decree the mortgaged properties were attach. 
ed, sold and purchased with thegpermission of the Court by the mort- 
gagee-dectee-holder, and tff sale Yas duly confirmed. The mortgagor 
subs equent]ysbrought the presant gjit to redeeth the mortgage ; 
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Mortgage sult for sale—(Con/.). 


Held, that the decree was intended to be made in compliance with the 
Act, and, whether or not its provisions were complied with, the pro- 
perty and all right, title, and interest of the defendant were in fact 
sold in execution of a decree of a Court which bad jurisdiction to enter 
tain the suit in which the decree was made and that decree was not 
appealed, and that the mortgagor-plaintiff was barred from a right to 
redeem, 


Held also, that the question now raised could have been raised before the 
sale was confirmed, and, if во raised, would have been determined by 
the Court executing the decree, and that the present suit was barred 
by section 244 of the Code of Civil Procedure, 1882: С. Ganapatty 
Mudallar v. М, Krishasmachariar — ... s — m 


Mortgage executed by widow and next teversioner —Decree against both—Appli- 
cation for execution against both—Objection as to interest after регіо d 
of grace by widow— Widow, death of, pending exeention~-Next rever- 
sioner, If can raise same objection subsequently ; See Mortgage decree 


——“ joint property without necessity, If binds mortgagor's order share ; 


See Hindu Law— Mortgage - m aes 
~of joint property by a manager who is not the father, when justified 
—Mitakshara School ; See Hindu Law—Mortgage aie ia 


Mortgagee, if can purchase an equity of redemption at a sale beld in 
execution of a money decree obtained by stranger against mortgagor ; 
See Mortgage T aos ow T Tm 





‚ if trustee—Mortgagee purchasing equity of redemptlon at a sale 
held in execution of a money decree obtained by stranger against mort- 


варот ; See Mortgage m m m 
Mortgagors, one of the, purchasing mortgagee's itd rights of; See 
Mortgage decree ... mJ - ө toe 
Nazar, payment of—Jotes, non-transferable ; See Occupancy holding - 


Negligence, proof of—Consideratlons where negligence on the part of a person 
who bas to encounter a sudden emergency is in issue ; See Contract 
Act, Secs. 151, 152 tee m m m m 
Non-occupancy ralyat, ejectment of—Decretal amount, payment of, how to 
be made—Payment by under-raiyat ; See Bengal Tenancy Act, вес,” 
66 сз) же» m ө m e^ 
Non-iransferable occupancy holding, gift of, if valid ; See Occupancy holding 
Notice, service of—Carriers Act, Sec. 10— Manner of service, ifcan be rest. 
ricted by the contract— Loss. of gesdt—Kowledge of the carrier, if 
sufficient. 
A condition in a bill of lading requiring the service of notice of claim in 
respect of the contract at the carriers office at a particular place, is not 
inconsistent with the provisions of section 10 of the Carriers Act, and 


is perfectly legal e 
Notice under section 10 of the Carriers Act du give, and itis nof 
Ф 
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Notice—(Contd.}, 


enonglf that the carriers had knowledge aene of the loss. The River 
e Steam Navigstion Company, Ltd. v. Messrs. Haxarimall Multaa AH isi 
———ййес Carriers Act, Sec, 10, if necessary—Knowledge of carriers ; 
See Notice, service of Е — ise ie 
Objection to validity of award at appellate stage, if entertainable ; See Re- 
ference to arbitration ... one T eee toa 
——“о validity of award taken by a party who joined i in the teference, if 
* given effect to ; See Reference to arbitration aos Em 
Occupancy holding—WVon-transferable—Custom of trangferability subjet te 
payment of customary Nazar— EKoidence—Nazar, amount of—determined 

by direement— Ty ansferee of holding, title of, when accrues, 


In order to establish a custom of transferability subject to the payment ofa 
customary wasar, thetvidence must show that the landlord is bound to 
recognise the transfer when маза” of the amount, or at the rate, deter. 
mined by éustom is tendered to bim, There is all the difference between 
a fixed sacar, which the landlord is obliged to accept whether he likes 
it or not and a касая which is bargained for and paid as ће price of a 
consent which he may give or withhold as he pleases, A practice or 
course of business in a zemindary office according to which a transferee 
is recognised provided that the dmount of,the sasar is satisfactory to 
the landlord is not sufficient. 


The payment of жазат without more ів вп indication that the jotes are not 
transferable without the landlord’s consent given on receipt of the nasar, 


A custom which leased the amount or rate of sacar indefinite, is void for 
uncertainty, The position is not better than when the sasar is deter- 
mined by agreement. 


If there isa customary rate of мава” which the landlord is obliged to 
accept, the transferee of an occupancy holding has no title under the 
custom until he has paid or tendered sasar at that rate: Кап! Mina 
Kumari Saheba v. Ichamoyee Chowdhturaal e ies 

— ——M M, non-transferable— Gift, if valid — Gift, when venalis 


The decision of the Full Bench in the case of Dayamoyi v. Ananda, is an 
authority for the proposition that in case of transfer for value, the title 
passes from the transferor to the transferee, although the validity of the 
transfer is Hable to be questioned by the landlord, who is not a party to 
the transaction, The principle is also applicable to the case of a 
transfer by gift. 

A gift may be revoked, as a contract may be cancelled, on the ground of 


fraud, mistake, coercion, undue influence, misrepresentation or like 
reason. Behari Lal Ghose v. Sindhubala раи ... “eS ^ ete 


Occupancy holding, transferee of—~Title, when accrues—Customary rate of 
nasar ; See Occupancy holding — .- ДЕ ut s 
mme 9 ralyat, if can wente p&manent heritable under-ralyati interest ; See 
. Pjectinent on ose w „ on. one 
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Occupancy raiyat at fixed rent under old law, if can retain his status—Raiyat 
holding at fixed rates; See Revenue Sale Law, Sec. 37 Proviso M 
—— — right, acquisition of—Bengal Tenancy Act, Secs. 19, 181 ; See 





Ghatwali land wie ө m e" 
Order for appointment of receiver, if can be challenged collaterally ; ; See 
Regeiver Е К m - — ome 
=, If can be challenged collaterally ; See Receiver - du 
-— — made by District Judge in administrative capacity under section 33 of 
the Bengal Civil Courts Act ; See Revision ^ m im 
Ownership—Acts unaccompanied with assertion of adverse right; See Res 
Judicata one vee ess ee 
Pakki Adat dealings ; Sce Wagering contracts т T E 
Parties litigant, if can take inconsistent positions in Court, detrimental to 
their ópponents ; See Inconsistent positions .. e m res 
Partitlon—Mutt, headship of ; See Hindu Law—Grant “% bes 
-, decree for—Preliminary decree set aside on appeal—Final decree 

passed pending appeal, effect of ; See Restitution in 
C —-, final decree for, pending appeal, effect of—Preliminary didici set 
aside; See Restitution  ... m 5 ж 


em, шй for— Plaintiff to prove what—feint owner and joint possession. 
In a suit for partition, the plaintiff should establish that he and the 


defendant ате not only joint owners but are also entitled to joint pos- ` 


sion, as the object of the suit is to transfer the joint possession into 
possession in severalty, Durga Charan Acharjee v. Khandker Enamal 
Huq "s FE ns o. ys ‚эз 
А suit, object of ; See Partition, suit for vi ie m 
Partnerahlp— Right to dissolution, how far affected by terms of partnership 

' contract—Pomer of Court to decree disselution—Indian Contract Act, 
(ГУ of 1873), Secs. 252, 253, 355— Apfellate Court, when should 
interfere with Courts discretion. 

A partners claim to a decree for dissolution rests, in its origin, not on 
contract, but on his inherent right to invoke the Court’s protection on 
equitable grounds, inspite of the terms in which the rights and obliga- 
tions of the partners may have been regulated and defined by the partner- 
ship contract. 

It lis not therefore a contravention of section 252 of the Indian Contract 
Act, for а partner to seok dissolution, or for the Court to decree it, 
though the partnership agreement contemplated the continuance of the 
partnership beyond the date at which the suit was instituted. It is to 
meet the precise predicament that a partnership is not terminable at 
will, that the Court’s power to decree dissolution is conferred in the 
events enumerated in section 254. j 

It is opposed to sound practice for an appellate Court to substitute 
its discretion for that of the Court from which an appeal has been 
preferred. Rehmai-nt-nissa Begun v. Price Sn ve 

business— Account, if can be ordered Aba of one of the 
partners ; Ses Limitation m ° € s ses . 
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al Code (4c XLV ef 1860), Sec, 182—Complaint to police—Suspecting a 
Derston, tf amounts fo false information. 

Where а complainant in his complaint to the police suspected two persons 
as being implicated in a theft committed in, his house : 

Held that, having regard to the fact that there was a theft in his house, the 
complaint did not amount to giving false information within the mean. 
ing of section 182 of the Indian Penal Code, and the proceedings against 
tbe complainant under the, section ought to be quashed. — Anangs 





+ Mohan Dutta v. The King-Emperor ... — om on 
› Sec. 366—Abduction of married woman ; Sce Abduction E 
ае Sec. 366—* Marry —Marriage, Hegal and invalid; See Abduc- 
tion es - - 
Pisint, amendment Са tated upon specifie Legal relation—Claim on a 
different legal relation ; $ee Limitation z —“ om 
——, amendment of—Court, if can deprive a defendant of a valuable right, 
Zequired by-operation of Imitation ; See Limitation - one 
——-, amendment of, disallowed ; See Limitation .. КЕ is 
——, return of —Decision by Small Causes Court Judge that mit not triable 

by him—Suit, trial of, on merit ; See Suit, trial of - 


Pleader, purchase by, effect of-—Continuance of relation of pleader and dient 
— Subject matter of litigation—Adverse Interest ; See Pleader and client 
Pleader and client—Pieadcr, purchase by—judgment-debt, if extinguished. 
While the relation of pleader and client continues, the pleader cannot as 
against his client, acquire absolutely a beneficial interest in or title to the 
subject matter of thé litigation antagonistic to that of his client. 
Where a pleader for the judgment-debtor purchased from the decree-holder 
for Rs. 11,500 а decree for a much larger sum : 


Held, that the pleader holds the decree assigned to him in trust for his 
client, and, if called upon by his client to do so, is bormd to assign the 
decree to him, No Court will decree reconveyance except upon equitable 
term. The effect of the assignment to the pleader is not forthwith to 
extinguish the judgment-debt and to release the judgment.debtor from 
liability. Nogendrabala Dasi v. Debendra Nath Mahish... .. 

Pleader of the judgment-debtor purchasing decree from decree-holder р See 


Pleader and client e^ m T m m 
Possession, sult for—Defendant in actual posession of law ; See Burden of 
proof m en om vow m m 
тло ed Regulation IV of 1827, Sec, 26—Punjab Laws Act, 
Sec. 5—General or personal law ; See Custom TA is 


_ =, where applicable—Bengal Tenancy Act, Sec. 5(5); See Bengal 


Tenancy Act, Sec. 5 .« E om e iw 
Privy Conncil—Practice—- Remand. 


Their Lordships refused to take the unusual coursa of remanding for fresh 
evidence the appeal which been argued and which ought grima facie 
to be decided upon thehib&terink which were before the Courts below. 

` Ral Ganga Pershad Stogh Rab tif v, Ishri Pershad Singh „a tas 
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Procedure—Civil Court returning a plaint—Small Cause Court of “different 
opinion ; See Suit, foram of v «s a > te 
Prohibitory injunction embodied in decree, enforcement of ; See Suit, if lies s 
— — -——injunction embodied in decree, enforcement of—~Remedy—@ivil 
Procedure Code, О. 21, К. 31 ; See Suit, if lies... Vis — 
Property inalienable but subsequently became alienable ; See Mortgage - 
‘Protected Interest'—Ejectment—A person who bas already acquired an 
occupancy right, if loses such right by obtaining a grant of fixed rent ; 





See Revenue Sale Law, Sec. 37 Proviso wad ove m 
Settled raiyat holding land in the same village ; See Revenue 
Sale Law, Sea. 37 Proviso E 


Provincial Small Cause Courts Act, Secs. 5, 16— Transfer or withdrawal of 
suit—Court vested with Small Cause Court jurisdiction—Special Court 
constituted under the Provincial Small Cause Court$ Act ; See Court of 
Small Canses on m one? e - 

, Sch, II. Arts, 16, 24, construction of ; 

See Suit, maintainability of € T е" " 

‚ Sch. II. Art, 31—Suit for recovery of 

specific sum of money, if suit for accounts ; See Suit, forum of -— 

» Sch. II. Art, 35 (1)— Suit for compensa- 

tion for wrongfully cuttting a tree grown, and mlsappropriating crops 

















raised, by the plaintiff on his land ; See Jurisdiction on aus 
Punjab Act IV of 1872, Sec, 5 . iu YN m - 
Punjab Laws Act, Sec. сенй or personal law—Presumption ; See 
Custom -— Уз, "m LE ves 


Purchaser at revenue sale—Enífranchised chowkidari chakran land—Separate 
estate subject to payment of separate revenue—Original estate treated 
as separate estate ; See Revenue sale i ues 

of an entire estate ata revenue sale, what he takes— Ma? lands— 
Lands situate within the geographical limits of the estate purchased ; 
See Evidence = ans im me "S 

Putni— Deposit of putni rout by Durputnidar—Possession given to Durputini- 
dar—Putni Regulation (VIII of 1819), Sec, 23— Putni rent, payment 
of, by Durgutnidar— Kent, if can be added to demand. i 

Under section 13 of the Putni Regulation, the defaulter can recover his 
tenure on repayment of the advance made with interest, or on proof 
that the advance has been realised from the usufruct. But the person 
making the advance, їв not entitled to add to his demand the rent paid 
to the superior landlord for the years during which he has bsen in 





possession : Behari Lal Biswas о, Nasimanacsaa Bibl — ... Á 
Patol Regulation, Sec. 13—Putni rent, payment of, by durputnidar in posses. 
sion, if can be added to demand ; Ses Putni — ... ve ane 


Putnidar, rent payable by—-Resumption of chowkidari chakran land—Settle- 
ment made by zemindar with tenant ; See Chowkidari chakran land ... 
Ralyat holding ata fixed rate of rent, if н аи: to create & permanent 
heritable interest in favour of his grantge gan under-raiyat ; ‘See Ёс. 
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Rateable disiribntlon—C?o/7 Procedure Code (Act V of 1909), section 73— 
Decree against same judgm-nt-debtor—Sale by interior Court. 


Where the same property has been attached in execution of two decrees, 
one pasted by & Court of superior grade and the other by a Court of 
inferior grade, the sale should be held by the Court of superior grade. 
But where the sale has been held by Munsif, the Subordinate Judge 
is not to direct the Munsif to transmit the proceeds to his Court, but 
should move the District Judge to have the proceeds so transferred and 

. е sale proceeds are then , rateably distributed in accordance with the 
provisions of section 73 of the Code of Civil Procedure, Nikautha Rai 
v. Gosto Behary Chatterjee - T Я E 


Lammet aC ioi) Procedure Code (Act V of 1908), Sec. 23— Decreet 
T. estate of deceased lestator— Decrees obtained agains’ two out of 
three executert, e 


Two decrees were obtained against the estate of a deceased testator, each 
obtained against two out of three executors, One of these two executors 
was common to the two sults. Each decree was rima facie capable 
of execution against the estate : 


Held, that the decree-holders were entitled to rateable distribution of the 
assets under section 73 of the Code of Civil Procedure. Nilmani Dey 
v. Hiralal Das - sed "T oss 

Recelyer—Appointment of—Security—Order or decree, propriety of, if can " 
challenged collaterally—urisdiction —Erreor of Law. 

The propriety of an order or decree made ina cause in which the Court 
has jurisdiction, cannot be challenged collaterally. This general princi- 
ple applies to an order for appointment of a receiver by a Court of com- 
petent jurisdiction. 

| Jurisdiction is a power of a Court to hear and determine cases, to ай}пйїс- 
ate or exercise any judicial power with reference to them, The Court 
may commit an error of law, in the exercise of its jurisdiction ; but the 
fact that such error of law has been committed does not divest the 
Court of its Jurisdiction. 

Where the lower Court was directed by the appellate Court to appoint a 
receiver and take security from him and the former appointed a receiver 
without taking security t 

Hell,that the appointment was not without jurisdiction, Bhalrab Chandra 
Dutt v. Nandiram Аргапі - m - one 

Recelver, appointment of, if made with jurisdiction—Appellate Court direct. 
ing lower Court to appoint receiver and take security-—A ppointment 





made without takiag security ; See Receiver н. FY, 
y order for appoinment of receiver, if can be challenged colia ; 
Ste Баса se - = 


lücoogqéui ce mem cac багат Па Act (V. В, C, 1911), Secs. 
a (a), 42 (4), 78, S1 —Full | Bench, reference to, validity of —Statute, 


кө у 9f. - 
Held by Full Bench (W. №, С, "фа, J. dissentlente) ; j 
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PAGE, 
Reconpment—{ Cons, ), 
The Calcutta Improvement Act authorises the Board of Trustee to acquite 4 
land compulsorily for purposes of recoupment, that is, by selling or 
otherwise dealing with the laud under section 81 or by abandoning the * 
land in consideration of the payment of a sum under section 78. ° \ 
“Affected” in section 42 (а) of the Calcutta Improvement Act, means 
affected in any way ; and the words “by the execution of the scheme” 
in that section mean “through or owing to the execution of the scheme.” 


Clause (а) of section 42 should be read with clause (а) of section 4t. 

Fletcher and Richardson, J]. (М. R. Chatterjea, J. dissenting.) The rule 
that the full Bench, if looking into the case as far as is necessary for the 
purpose it should find that the point does not arise, ought to desist, 
from answering it, is not applicable to regular appeals, 


N, R. Chatterjea. J. : It is ап error to rely on punctuation in construing 
Acts of the legialature : 


The land ‘required for the scheme’ in section 41(a) of the Calcutta 
Improvement Act, means the land which is actually required for what ~ 
may be called the engineering or construction works. 

The word ‘affected’ in section 42 (a) has no reference to value, It is used 
in the sense of ‘acted upon physically or materially.’ 

An Act cannot be construed with reference to the provisions of another 
Act. The question whether the Clalentta Improvement Act gives 
power to the Board of compulsory acquisition of land for the purposes 
of recoupment, must be determined with reference to the provisions of ^ 
that Act. . 


The Calcutta Municipal Act gives wider powers to the Corporation than 
those given to the Board by the Calcutta Improvement Act. 


Section 81 of the Calcutta Improvement Act comes into operation only 
` when land has been acquired by, or vested in, the Board, 


Richardson, J. 1 “Land affected’ in section 42 (a) of the Calcutta Improve- 
ment Act, means land affected for the better, The words ‘by the ex- 
ecution of the scheme’ which qualify the word ‘affected’ refer not only 
to the period of construction but also the period immediately following А 
when the improvement scheme is completed and in operation. 


The general rule for the construction of statutes is that the legislature 
means what it says. The words best declare the intention, But owing 
perhaps to the imperfection of language as an instrument,. or to the fact 
that language is sometimes mis-used even in legislative enactments, it 
may not always be easy to say what the meaning is. The language may 
be doubtful or ambiguous, The Courts may have a choice between 
different possible constructions, and in such cases there may be sub. 
sidiary rules or principles more or less controlling the choice according 
to the nature of the subject matter, whether the Act is penal or remedial 
and so forth, Beyond that there is more d te ground where the 
atrict literal meaning would lead to a result als af (5 be irrational, * 
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PAGE 
Recoupment—{Contd. }. 
\ana it may he found posssible to modify the meaning so as to avoid that 
result, | 
It fs the function of general words to inclade things not specially named. 
*  ManiLall Sing v. Trustees for the Improvement of Calcutta ... - ї 
Redeem, right to—Mortgage decree defective under section 88 of Transfer of 

Property Act-—-Sale in execution of such decree—Confirmation of sale ; 

See Mortgage suit for sale E - - pe 367 
Registration—Lease— Contract for variation of rent payable in respect of 

lease ; See Admissibility in evidence T m "s E 
Registration Act, Sec, 17 (b)—' Immovable property’—Mortgage debt; See 

* Mortgages... T. ix P up e- 453 
= , Sec. 77—Condition precedent— Registratlon of document ; 

See Contract of sale ‚ө Voi Vii Se m 538 
Regulation VIII of 1819, Sec. 13 Vs i s.i wea 480 
Remand ; See Privy Council... NO Ta Ж s 548 

-— Civil Procedure Code (Act V of 1908), О. 47, Rr. 33, 37 —Inherent 
power— Additional evidence, 


The appellate Court has inherent power of remand in cases other than 
those specified in Order 41, rule 23 of the Code of Civil Procedure, if a 
remand be necessary for the ends of Justice : 


Where the appellate Court remanded to the primary Court for a fresh deci- 
sion after receiving in evidence the documents tendered by the plaintiffs 
aS also any further evidence which they and the defendants might adduce 
in support of their respective cases : 


Held, that the order was not an order which it was open to the appellate 
Court to make under order 41 mle 23 of the Code of Civil Procedure ; 
that the appellate Court should have taken action under order 41, mle 
27; that in.so ordering it did not decide the case on the evidence on 
the record or deal with it under order 41, rule 27 if additional evidence 
was necessary. Вејоу Krishna Mukherjee о. Jibon Krishna Ganguly... 596 


Rent, assessment of—Chowkidari land "transferred tô zemindar— Previous 
settlement with putnidar— Exact mode in which putni rent was originally 
settled, not known 3 See Chowkidari land iss ns з 532 

——, enhancement of— Bengal Tenancy Act ( 1885), Sec, :52— Burden 
ef proof — The area for which rent kad been previously paid,” meaning 
of: Кү 

The question in every case comife under section $2 of the Bengal Tenancy 
Act, the landlord being the claimant, is whether the tenant is in pos- 
session of land ‘Ча excess of the area for which rent has been previously 
paid by him.” 

The barden of proving an increase in “the area for which]rent has been 
previously paid” is on the landlo He may generally discharge the 
burden In two ways; е 


* 
e * 
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Remt—( Contd.) " 
(1) By proving that the tenant is in possession of excess land outside the / 
boundaries of the Iand originally settled with him, for Instance land 
obtained by encroachment or alluvial increment. Ы 


(2) By proving that at the original settlement of the land the rent was 
fixed at a rate per bigha or other unit of measurement or at differential 
rates according to the quality of the land and so forth, and that in fact 
and substance the agreement was that the tenant should pay at that rate 
or at those rates for ell the land of which he was put in possession 
according to its ttue area, and by farther proving that the existing rent 
is less than the rent payable under such agreement. 


Tt is in connection with this second method of proving a right to increfse M 

of rent, that questions may arise under clause (2) (a) of section $2 as to 

the conditions of the tenancy and whether the rent,originally fixed was 

or was not a consolidated rent for the whole area. The rent might be a 
consolidated rent even if it was calculated at so much per measured or ° 
estimated bigha, The question depends on the true intention of the 
parties to be gathered, in the absenoe of a written instrument, from all 

the clrenmstances. When, however, it is proved that the tenant is 
holding land outside and beyond the original boundaries, the question 

as to the rent being а consolidated rent, cannot well arise, except 
possibly In connection with land gained by alluvion. 


The words “the area for which rent has been previously paid" mean the 
area with reference to which the rent previously paid had been assessed 
or adjusted. Dhrupad Chandra Koley v. Harl Nath Slaghd Roy - 563 

——, suit for—Land Registration Act (VIT B.C. of 1816), Sect, 78, 8r— 

Malkana—! Written contract.’ А 

Where the sum recoverable by the plaintiff was described in a putni lease 
as ‘Malikana’ but the lease showed that it was in essence rent and was 
made expressly recoverable by the summary procedure prescribed in the 
Putni Regulation : 

Held, that section 78 of the.Land Registration Act was applicable to a 
suit for recovery of arrears, 


The ferm ‘written contract? mentioned in section 81 of the Land Registra- 
Чоп Act, refers to a contract between the person who claims rent as 
proprietor and the person who is bound to pay rent to him under sec. 
tion 78, Section 81 has no application to a case where the written 
contract was between the defendant, the person bound to pay rent and 
the proprietor from whom the plaintiff claims to have derived title as 
usufructuary mortgagee : lawar Chandra Вега v. Kall Charan Santra |... 474 
——, variation of, contract for, payable in respect of lease—Lease p See 
Admissibility in evidence on on one = 107 
m decree, fraudulent and collusive ; See Burden of proof ‚© “л 137 
—— payable by putnidar—Resumption of Chow Chakran land—SettJe- 
ment made by Zemindar with tenant ; Seg Qfowkidari Chakran land .. 494 
` • 


: € ME 


е * 


Vor, XXVII.] | INDEX OF CASES. 


4 sult—Caskarer landlord—Plaint—Bengal Tenancy Act (VIII of 1885), 


See. r484— Decree, mature of. 

Co-sharer landlords, who, by arrangement with the tenants, collect their 
shares fbparately, and have in previous years brought separate suits for 
recovery of their dues, are competent to sue jointly for the total amount 
due to them under the terms of the original lease, which can be enforc- 
ed by all the co-sharers together, without the consent of the tenants. 
But if a plaintiff seeks to avail himself of the special provisions of sec- 
tion 148A of the Bengal Tenancy Act, he must in his plaint seek to 
recover the entire amount due to himself and:his co-sharers, 


The naire ofa decree to be made in the suit depends upon its true chat- 
acter. If itis a suit for the share of the rent recoverable by the plain- 
Wff separately by reason of the fact that he has on previous occasions 
collected that share of tfe rent separately from his co-sharers, the decree 
will be a money decree ; if, on the other hand, it is a decree in a suit 
properly framed under section 148A, the decree will operate as a rent 
decree, capable of execution under the special procedure prescribed by 
the Bengal Tenancy Act. í 


Where the plaintiff throughont the plaint'proceeded on the allegation that 
he had previously collected his sharé of the rent separately, and, in the 
first prayer clause, actually sought to recover that share, and in a second 
alternative clause stated that if it was found that the tenant had not pald 
the rent due to his co-sharcr, he might be granted leave to amend the 
plaint so as to secure a decree for the entire sum : 

Held, that this was not a plaint in a rent suit of the character contemp- 
lated by section 148A of the Bengal Tenancy Act. Rai Balkantha Nath 
Sen Bahadur ». Ramapati Chatterjee i m ies 


—— — —Suit by a shebait for his share of rent, if maintainable—Shebaits, 


sights of—Bengal Tenancy Act (VII of 1885), Sec, 148A. 


Where the adwinistration of a trust is Vested in several trustees, they all 
form, as it were, one colléctiva trustee and they must exercise the power 
of their office in their joint capacity. Their interests and authority being 
equal and undivided, they cannot act separately but all must join. 

The plaintiffs and the fro forma defendants were joint shebaits of the 
property dedicated to an idol, The principal defendants were the ten- 
ants in occupation of the land, The plaintifs instituted a sult under 
section 148A of the Bengal Tenancy Act for recovery of one-fourth 
share of the rent payable by the tenant defendants on the allegation that 
they were interested to the extent of one-fourth in the dedicated property 
while the fro forma defendants were interested to the extent of 
three-fourths : 

Held, that the suit was not maintainable, and that, if the Pre forma 
defendants declined to join «Ње plaintiffs, the proper course for the 
latter was to instigitg a s@jt for recovery of the entire arrear due t 

Narendra Nath Kumar v. Atal Ciindra-Banerjee — ы 
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Representative—Mortgagee, purchaser in execution of mortgage decree— 
Mortgagor given possession by primary Court—Decree reverse? on 
appeal ; See Restitution 05 io ТА — 


Res-]udicata— Compromise decree —Compromise relating to extraneous matger— 
Extrancous matter embodied in decree —Petition containing argument, 
not registered, if admissible in evidence—Adverse possession — Waste 
land— Tethering and throwing Cow-dung. 


A previous suit between the parties about a piece of land (three cottahs in 
area) ended in a compromise. The terms of the compromise were set 
out in a petition which after stating that each party will remain in 
possession of one half of the three cottahs in dispute in that suit, ran as 
follows: “Ве it noted that the rz? lands shall remain in lon of 

` each of the parties in the same way as they stand entered in the survey 
khatian...... A decree ‘may be passed in this suit im favour of the plain- 
tiff in respect of т cottah то dhurs of land as per (following) boundaries." 
The whole of the petition of compromise including the above was recited 
in the decree and the order was, ‘It is ordered that the suit ba decreed 
as per terms of the petition of compromise.” Ina subsequent suit for 
recovery of possession of waste land which was recorded as plaintifi’s 
Brit land in the record of rights : 

Held, that the previous suit did not operate as Res judicata, even though 
the argumeut about the Бет? lands formed the consideration for the 
compromise. е 


Held also, that the agreement recorded in the decree, though not registered 
was admissible in evidence, 


A decree recording an argument as one of the terms of the compromise 
though not relating to the suit, is a legal record of the agreement bet. 
ween the parties and as such available to the party as evidence.. 


Acts, such as tethering of cattle and throwing cow-dungs on the land, if ’ 
unaccompanied with the assertion’ of any adverse right, would not 
necessarily denote that a claim of ownership to the land was thereby 
asserted.  Mababir Misser v. Nanda Kissore Misser om m 


Restitutlon—PreHminary decres for partition, зе? aside— Final decree, effect of— 
Sum уйа in execution of final decree, 


When a preliminary decree for partition has been set aside on appeal, no 
effect remains in the final decree which is passed pending appeal from 
the preliminary decree. If any sum is levied on the basis of the final 
decree in execution by A against В, the latter is entitled to restitu. 
tion of the sum so levied, if his claim is not barred by limitation. 

The doctrine of restitution applies, not only where a decree has been set 
aside directly on review or by way of appeal, but also where a decree 
ceases to be operative by reason of cancellation of another deotee or 

"decree which forms its foundation: "f Chandra Sinba v. Kypja 
ө € 
Behary Sicha tm — o ~ -. — 
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[Reston — пева in execution of mortgage decree against plaintiff in a 
suit for possession, if representative—Possession given by decree— Deeree 
subsequently reversed, 


The plaigtiffs, who were out of possession at the date of the institution of 

a suit for possession, obtained a decree in the primary Court. That 

decree was executed and they were placed in possession, Meanwhile, 

ап appeal preferred by the unsuccessful defendant was decreed by the 

lower appellate Court and the decree for possession made by the trial 

. Court in favour of the plaintiffs was therefore discharged, The decree 

of the appellate Court was confirmed by the High Court, and an appeal 

therefrom under clause 15 of the Letters Patent proved infructuous. 

In thf interval, the present petitioner, had purchased the disputed pro- 

in execution of a mortgage decree obtained against the plaintiffs 

and was placed in actual possession. of the purchased property by the 

Court, On reversal of the decree of the trial Court, the opposite party 
*applied to be restored to possession by way of restitution : 


Held, that for the purpose of transference of possession from the plaintiffs 
to the petitioner, the latter was a representative of the plaintiffs and the 
doctrine of restitution was applicable, Sheodarssnial] Bajpai т. Joges 
Chandra Roy - i one one m 489 
: , doctrine of, applicability of, to inoperative decree ; See Restitu- 
tion - ТА sh d +” - 451 
Revenue Sale—Zenga! Land Revenue Sales Act (XL of 1859), Secs. 3z and 53 
—Encumbrances— Sale proceeds—Furchase by the proprictor—Sale 
br сир ht about by diskonest motives of the proprictor—Code of Civil Pro 
cedure (Act V of 1908), Sees, тоў and 151, order qr, rule 33—Power 
of the Court of appeal Hstoppel—Fraudulent behaviour, effect of. 


The Bengal Land Reveuue Sales Act, section 31 provides that the pur- 
chase monies, after ра ing the public claims, shall be held on account 
of the recorded propriétor or proprietors, provided that if before pay- 
ment the same be claimed by any creditor in satisfaction of a debt, it 
shall not be paid over without the decree of the Court, but the section 
nowhere transfers the charge from the property to the proceeds, and as 
the revenue sale conveys a title free from encumbrances to the purchaser, 
the mortgagees are clearly entitled to claim the same as creditors under 
the section, and the Court would undoubtedly direct that such claims, 
in due order of priority, should be satisfied out of the sums in the hands 
of the Collector. 


Where the property is bought by the recorded proprietor and the estate is 
acquired, under section 53 of the Act, subject to all its encumbrances 
existing at the time of the sale, the transaction of the sale has merely 
provided money for payment of the Government claims, and the encum- 
brances are left entirely unaffected and could only be enforced against 
the property, and the gights toxhe sale proceeds of the recorded pro- 
prietor, who has purchascd the репу, are those under section 31, 
e ` 


M 
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Revenue saIe—-( Contd.) d ) 


notwithstanding the fact that the motives which led him to cause the 
sale or purchase were dishonest. 


Tn a suit to which a pulsne mortgagee was а party the prior encumbranger 
prayed-for and obtained a decree against the sale proceeds of a revenue 
sale, The puisne mortgagee brought two suits, one for a declaration 
that the recorded proprietor was the Jewamidar of the purchaser at the 
sale, and consequently the latter acquired the property subject to encum- 
brances, and the second to enforce his mortgage against the property. . 
The Court of first instance held that the purchaser was the real owner 
of the property and decreed both sults in favour of the puisne mortgagee. 
Against these two decrees the purchaser appealed and the pnisne mott- 
gagee appealed against the decree in favour of the prior mortgagee. 
x The High Court heard all the appeals together, and affirming the finding 
of the Court below dismissed the purchaser's appeals and gave the prior 
mortgagee a decree against the property in lieu of that against the sale — " 
proceeds : 


Held, that inasmuch as on bearing the puisne mortgagee's appeal the High 
Court had before it all the facts that showed all the circumstances relat- 
ing to the sale, the Court had abundant power under sections 107 and’ 
151, and Order 4, rule 33, of the Code of Civil Procedure, to vary, as 
it did, the decree in the prior mortgagee’s suit ; Meld, also, that the fact 
that the puisne mortgagee did not attack the sale in the prior mort- 
gagee’s suit, did not operate as an estoppel against the puisne mortgagee 
so as to prevent him from attacking the -sale in his*own suits, and 
obtaining consequential relief. 


А рап is not to be punished for fraudulent behaviour by making him 
suffer other penalties than those which are the direct consequence of his 
fraud. Tarini Charan Sarkar v. Bishuo Chand — ... (ode on 303 


— Chowkidari Chakran land, if passer—Chedran land treated 
as separate—Original estate sold for arrears of revenue, 

Chowkidari chakran lands form part of the original estate, and, when they 
are resumed and transferred to the Zemindar, the latter does not acquire 
thereby a new estate : 

Where the Collector treated the enfranchised chowkidari chakran lands as 
constituting by themselves a separate estate subject to the payment of a 
separate assessment made under the Village Chowkidari Act, aud the 
original estate as created at the time pf the Permanent Settlement was 
treated as a separate estate and was exposed for sale for recovery of 
arrears due therefrom, the sale belng not for the recovery of the amal. 
gamated revenue : 

Held, that the purchaser at the revenue sale did not acquire title to the 
Chowkidari chakran land. Brojendra Lal Das v. Deb Naratn Tewari ... 491 

Revenue Sale Law ( Act XT of 1859), Sec. 37, Prypiso—' Protected interest! — 
Occupancy raiyat obtaining grant of fae rente-Grenpancy raiyat а? 
, Faxed rent under old fato. $ 
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rene Sale Law —(Contd.Y. 


A person “who has already acquired an occupanty right does not by obtain- 
-& ing a grant of fixed rent lose that occupancy right; such a person is 
protected from ejectment, under section 37 of the Revenue Sale Law. 


A raiyat who has acquired a-right of occupancy before the passing of the 

s Bengal Tenancy Act can retain the privileges of an occupancy ralyat 

although his rent has been fixed in perpetuity by reason of which he 

becomes а raiyat holding at fixed rates according to the classification of 
ralyats in the Bengal Tenancy Act, Lakhi Charan Saha v. Hamid АН... 284 


(Act XT of 1859), Sec. 37, Proviso—' Protected muet 
Ф Settled raiyat holding land in the same village. 


A еа raiyat holding land which was sold for arrears of revenue, in the 
Same village as the village of:which he із a settled raiyat under the terma 
of & permanent lease at a fixed rate of rent, has a protected interest 
within the meaning of the proviso to section 37 of the Revenue Sale 
law. Lakhi Charan Saha v. Mokar АЛ T on ont 293 


Reverslonet—Zndu Law— Nature of a reversioner’s right—A guardian cannot 
deal with his ward's reverstonary right. 


A Hindu reversioner has no right or interest 29 praesenti in the property 
which the female owner holds for her life. .Until it vests in him on her 
death, should he survive her, he has nothing to assign or to relinquish, 
or even to transmit to his heirs, His right becomes concrete only on 
her demise ; until then it is mere ses successionis, His guardian, if he 
happens to be a minor, cannot bargain with it on his behalf or bind him 
by any contractual engagement in respect thereto. Amrit Narayan Singh v, 


—d P — 








Gaya Singh m T "T m us 296 
,next, if can enter caveat and contest sult—Immediate rever- 
stoner not contesting ; See Caveat  ... - га toe 320 


y next, suit for declaration by—Alienation by Hindu widow—Declar. 

ation involving a finding that the claimant is the next reversionary heir— 

Specific Relief Act, Sec, 42 Ш (e) ; See Declaratory deoree sas 186 
Reverslonet's right, nature of у See Reversioner on ves 78 296 


Review—Appeal heard by a Division Bench of the High Court—Jurisdiction of 
а single Judge to amend the judgment and decree—Review granted on a 
particuiar point, if reopens the whole case— Qualified order, if can be 
passed on reviem— Rehearing of the case, if secessary—Cloil Procedure 
Code (Act V of 1908), order XLVI, 

As appeal was heard by division Bench of the High Court. One of the 
Judges constituting the Bench having subsequently ceased to be a member 
of the Court, an application’ for a review of the Judgment was presented 
to the other Judge, who issued a Rule, and not only made the Rule 
absolute with the consequence that the Judgment and decree stood 
amended in the manner statgl in the order for issue of the Rule, but 
also proceeded to actainger rec 8 of order XLVII of the Code. of Civil 
Procedure, with the result ha order made on the rehearing of the 

* ° é . 
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Review—{Contd.). a J 
case was identical with the order whereby the Rule was made absolute, 
An appeal was then perferred against the judgment of the single Judge e 


under section 15 of the Letters Patent, and the appellate Court holding 
that the single Judge had no jurisdiction to rehear the case under rule 
8 of order XLVII ofthe Code, allowed the appeal, and directed that 
the appeal should be reheard. The appeal having then come on for 
hearing before another Division Bench of the Court, the Bench came to 
the conclusion that the appeal was not to be re-heard in its entirety, 
but the ground in support of the application for review of the previous 
judgment was the only ground open for consideration by them, and the 
Bench passed a decree identical with that passed by the Judge who* 
heard the application for review of the previous judgment. Uponan e 
application for review of the judgment passed by the Division Court 
having been presented on the ground that the whole appes should have 
been re-heard: ў 


Held, that there was an end of the matter as soon as the Rule issued by 
the Judge who heard the application for review of the first judgment 
was made absolute, by reason of which the judgment and the decree 
would as a matter of course be amended in the way he intended them 
to be amended, and in the way he intended them to be drawn up, and 
from that moment every other proceeding was superfluous : 


Held, also, the judgment under review having been passed in an appeal 
concluded by a final decree it was not necessary to set it aside inasmuch 
as it only affirmed the final decree passed in the case. 
Per Mookerjee, 7.—A review may be granted elther as to the entirety of the 
order assailed or as to portion only thereof. 
Rule 8 of order XLVII of the Code of Civil Procedure clearly leaves it 
optional with the Court to determing whether when a review is granted, 
the case should be re-opened In part or in its entirety. Gour Sundar 
Bhowmik v. Rekhat Raj Bhowmik — .. "m A m 326 


‘Strict praof—Civil Procedure Code (Act Р of 908), О. 47, R, 4, 
Proviso cl. (b}—Limitation—Supicient Cause for extension, 

‘Strict proof’ in clause (5) of the proviso to rule 4, order 47 of ithe Code of 
Civil Procedure, means proof according to the formalities of law, and 
does not refer to sufficiency of proof in securing a particular conviction ; 


A judgment was pronounced on the 23rd May, 1913 but the decree was 
not signed till the 30th May, 1913. Ап application for review on the 
ground of discovery'of new evidence was made on the 18th December, 
1913. The new evidence was not available to the petitioner for review 
till the 9th December, 1913 : 
Held, that there was sufficient cause for not making the application for 
review before the expiry of the period of limitagon pysqribed therefor, e 
Chandra Kanta Bhattacharjee v. Lakhan Chgudeg hakrabartl ice 540 
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е. 8 qualified order, if can be passed оп; See Review Vs m 
granted on a particular point, if re-opens the whole case у See 
Review өө m" soe en oon 


Revisloa—Cror? Procedure Code (Act Роѓ 4908), Sec, r15 (e)-—Charter 
Act, Cl ( 15 1— Mistake of fact— Wrong deciston based thereon—' Superin- 
© tendence’—Appeal, if lies. r 4 


The respondent’s landlord obtained a decree for rent against them, and in 
. execution of that decree he caused respondents" share in a putni taluk to 
be put up for sale. The share was two-thirds of the taluk. In the sale 
the share was bought by the owner of the remaining one-third share. 
е Sabsequestly the respondents applied to have the sale set aside, and 
this application was granted by the Munsif. On appeal to the District 
Judge by the auction-purchgser, the order setting aside the sale was 
reversed and the sale was confirmed. The learned District Judge іп 
appeal stated that the property sold was one-third share and he also 
considered the purchaser to be a “new comer," Thereupon the judg- 
ment-debtor preferred а motion in the High Court: a Rule was issued, 
and in due course the Rule came on for hearing before a Division Bench. 
The senior Judge held that the case was one in which it was right to 
interfere and directed, that the appeal should be heard again by the 
District Judge. The other Judge however was of ‘opinion that the 
circumstances were not such as to bring the case within the scope of 
section 115 of the Code of Civil Procedure, Тһе auction-purchaser 
then lodged an appeal against the order of the senior Judge : 


Held, that an appeal lay under clause 15 of the Letters Patent against the 
order of the senior Judge, as his judgment was one which deprived the 
auction-purchaser of the benefit of the District Judge’s judgment, which 
confirmed the sale and consequently it was a judgment which materially 
affected the merits of the question between the parties. 


Held also (Yeunon J. contra), A mistake of fact and a wrong decision 
based on it, did not constitute illegality or irregolarity within the mean- 
ing of cl. (c) of section 115 of the Code of Civil Procedure, The High 
Court could not interfere with the decision of the learned District Judge 
neither under cl. (c) of section 115 of the Code of Civil Procedure, nor 
undet clause 15 of the Charter Act. 

That the High Court could not: interfere under section 115 of the Code of 
Civil Procedure as the judgment-debtor had his remedy in review of 
judgment. 

Heid further (Tennon, J. expressing no opinion), The word ‘superinten- 
dence in clause 15 of the Charter Act should be construed very narrowly, 
Kumar Chandra Kishore Roy Chowdhury т. Basarat AR Chowdhary , ... 


— Coil Procedure Code (Act Р af 1908), Sec. 115—Естог of law, 
High Court refused to interfege gader! tion 115 of the Code of Civil 
Procedure sos it was of na {ал+ the lower Court's ‘decision was 
e 
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Revision—(Cost. ). 
` erroneous in law. The River Steam Navigation Company, Ltd. v. Messrs 
Hagzarimall Maltao All... tas Ке — у 


Criminal Procedure Code (Act V of 1808), Sec. 145, proceedings 
under— Magistrate s refusal to look into documentary. evidence Titl, 
evidence of— Possession of a part of the disputed propert y, if evidence of 
possession of the whole—Conclurion, not supported by evidence —Irre- 
gularity—High Court, interference by —Govetrnment of India Act, 1915, 
See. 107. 


Per Chitty and Richardson, SJ. (Teunon_ J. Contra)—The refusal of a 
Magistrate to accept or look at any documentary evidence and evidence 
of title, in a proceeding under section 145 of the Code of Criminal Вто- 
cedure, із not a material irregularity justifying the Interference of the 
High Court in the exercise of its power of superintendence under sec- 
tion 107 of the Government of India Act. 

The question how far possession of a part of a coal mine Їз evidence of 
possession of the whole Is primarily a question of fact. 

High Court cannot interfere with an order passed under section 145 of 
the Criminal Procedure Code on the ground of an error committed by the 
magistrate as to the conclusion drawn from the evidence on the record 
as it cannot be put higher than an error of law, and cannot be described 
as an irregularity, and does not go to the Jurisdiction. Sheikh Ssjuddi 
Mandal v. F. Le Cork uu i жы see s 

Order of acquittal—Conviction by first Court——Appellate Court, 
reversal by—No discussing of evidence—Civil nature. e 

Where the trial Court has tried out a case on the’ merits and come to a 
conclusion that the accused was guilty of criminal treapass, it is not 
competent for a Court of appeal without going Into the case or discussing 
the evidence or coming to any conclusion thereon, to acquit the accused 
on the ground that the matter is ofa civil nature, Нага! Chandra 
Nana » Osman Ali ewe on wee T 

Order made by District Judge in administrative capactty—Bengal 

Cfoil Courts Act XII of 1887), See. 33— Government of Майа: Act, 1915, 
See, 10% 

The High Court cannot, under sectlon 107 of the Government of India 
Act, 1915, set aside an order made by a District Judge under section 33 
of the Bengal Civil Courts Act. 

An order made by a District Judge under section 33 ofthe Bengal Civil 
Courts Act, їп his administrative, capacity із not clothed with a judicial 
character, merely because itis based on evidence taken by him, In re 
Atul Chasdra Gupta ane m eas v m 

Right to redeem —Mortgage decree defective under section 88 of Transfer of 

Property Act—Sale in execution of such decree— Confirmation of sale ; 
See Mortgage sult for sale - ove 

Rules under Lunacy Act framed for the Original Side of :the High Court for 

the Presidency towns, if applicable to ofusffi р See Lunacy Act, 


© Sees. 3(11), 63 on - 9» СЯ "EET 
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sd by inferlor Court— Property attached In execution of two decrees-—Decrees 
passed Бу • Courts: of superior and inferior grades— Court of superior 
grade, what procedure is to follow у See Rateable distribution РА 
eSanctlon to ргевесше, —Сейніна! Procedure Code 1898, Secs. 195 cls. (6), (7)— 
Bengal Tenancy Act (VIIT of 1885), Sec. 69, appraisement proceedings 
under—Collector’s Court, if subordinate to the Court of the District 
Judge for the purpose of section 195. 


‘Proceedings under sections 69 and 70 of the Bengal Tenancy Act are ' 


clearly, of a civil nature; and any sanction to prosecute given or refused in 
such, proceedings by the Collector may be .revoked or granted by the 


e D rict Judge, as the Collector's Court must be regarded in such cases ' 


as subordinate- to the principal Court of original civil jurisdiction, that 
isøto the Court of the District Judge, for the purposes of section 195 of 


the Criminal Procedure Oede, Chandi Charan Girl v. Gadadhar Pradhan N 
Self-acquired property—Gains obtained from science or learning—Mitakshara 1 , 


Hindu Law—-Joint family T oo ve vt 
- Property coming from brother's estate 3 See Hindu 





Law—Mitakshara Joint family ans „+ - T" 


Second Appeal—Decision om surmises and conjectures. 

It is open in second appeal to attack a decision based not on evidence 
but on surmises and conjectures. Dhrupad Chandra Koley v. Нагі Nath 
‘Singha Roy . — "е " 

Security for good bohaviour—Crinina ro Code (det Уо £390 Sa. 
тоў Єй. (a) and (б), „11% 

The petitioner, who was ‘by profession a kabiraj and a dealer in cocoons 
was found at about midnight In a lane іп town in association. with two: 
others who had in their possession house-breaking implements. On being 
discovered he fled and when arrested he remained silent. The explana- 
tion subsequently offered to the Magistrate of his presence at the time 
and place in question was found to be false : 


Held, that the facts did not bring the petitioner within the provisions either ' 


of clause (а) от (b) of section 109 of the Code of Criminal Procedure, 
Per Shamsul Huda, J. Clause (a) of section 109 of the Code of Crim'nal 
Procedure refers to a continuous act and does not apply to a case where 
there is а momentary effort at concealment to avoid detection or arrest. 
It does not apply to the case ofa person brought under arrest, Rashw 
Kabiraj v. King-Emperor oo Sue ae m 
Shebait, suit by, to recover debutter property— Permanent lease granted by 
previous shebait— Limitation Act, Sch. I, Art. 134 3 See Limitation ex 


Shebaits, rights of, nature of ; See Limitation з on — 


Shebalts, rights of ; Rent suit ^ en iss m 


Small Cause Court dudge, duty of—Sult not 'triable by him, decision that— 
Suit, if can be tried on merits ; See Suit, trial of dus jw 

Solicitor bringing or defending an action i in person ; See Costs... ` ^ ш 

Speclal usages modifying qriipary Y of succession, essentials of j See 
Custom - а 
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~ Specific performance — Contract. by Авай of joint family—Head of the family 


М 


not competent to bind other’ shares — Decree, nature of. - б 

In the absence of misrepresentation or misconduct, the general rule i is that 
where a person is Jointly interested іп an estate with another person and 
purports to deal with the entirety, specific performance will n& be 
granted against him asto his share, The case will be different if no- 
thing more than partial performance is posible by reason only of the 
default of the defendant, because no man ought to be allowed to take 
advantnge of his own worng : 

Defendant No. 1 professed to enter into a contract on his own behalf as 

{ =iso on behalf of the other defendants. They were members of a joint 
family of which the first defendant was the head. The plaintiffs 
ed the contract on the faith of the assurance that the first defendant was 
competent to bind the property held by himself and his co-sharers, The 
first defendant, it turned out, was not in a position t® bind his co-sharers, 
but his own share was large enough for the purposes of completion of 
the contract made by him with the plaintiffs : 

Held, that the defendant No, 1 could not escape from his obligation merely 
because he acted in excess of his authority and was not in a position to 
bind his co-sharers p and that the decree for specific performance in 
respect of his share of property should be made: Shama Charan Kotal 








v. Kumed Dasi E — vii s — 
—, suit for—Suit, nature of—Conveyance у See Con- 
tract of sale m ix е 


Specific РеНеї Act, Sec. 42 Ш. (c)—Alienation by Hinds widow—Suit for 
declaration by next reversioner—Declaration involving a*finding that the 
claimant is the next reversionary heir ; See Declaratory decree - 

_—, Sees. 42, 43-—-Declaration that marriage invalid—-Suit by 
Mahomedan mother and certificated guardian р Sve Declaratory suit... 

Speculation; See Wagering contracts! ка E m 

Stamp Act, Sec, 33—Impounding of document—Document, not basis of suit—- 
Document produced with another document, basis of suit ; See Document 

Statement of accused person—Single statement containing more information 
than what is contemplated in Sec, 24, Evidence Act—Statement, how far 
admissible—Evidence Act, Sec, 27 5 See ' Evidence, admissibility of ... 

Statements by accused, additional incriminating, during verification, if admis- 


антына 





sible in evidence ; See Evidence, admissibility of € Ses 
Statutes, construction of—General rule ; See Recoupment - "e 
Substitution— Plaintiff, death of—Suit for recovery of money ; See Succession 
Certificate Act, Sec, 4 Sub.sec. (1) (a) = == on 


Succession Certificate Act (VIZ of 1589), See. py Sub-see. (1) (a}—Plaintsff, 
death of —Substitution—Sutt for recovery of money, 

Section 4, sub-section 1, clause (a) of the Succession Certificate Act applies 
to the case of a person who has been substituted as plaintiff for one who 
has died pending a suit for recovery of money due on a bond, No 
decree can be passed in favour of the su ted | plaintiff without the 


production of a succession certificate : Nepys смей v, Nasiruddin eo 


„ * 
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di, forum of-~Suit for reconery of specific sum of money—Suit for accounts— 
Provinctah Small Cause Courts Act (X of 1889), Sth, II. Arte 31— 


Litlgant, if can take inconsistent positions їн Court—-Cioil Procedure à 


ы Code (Act V of 1908), O. 46, Rr б, 7. 

Atsuit for the recovery of a specific sum of money does not assume the 
character of a suit for accounts merely because in the determination of 
the question in controversy accounts may have to be examined. ' There 
cannot, in essence, be a suit for accounts by the, plaintiff against the 

* defendant unless the defendant is under a liability to render accounts 
to the plaintiff, i 

EL d plaintiff asserted that he was entitled to get Rs. 418 for salary, Rs. 367 
as mon@y borrowed for the benefit of the defendant and Rs, 76 as house 
rept that is, Rs, бог in the aggregate. He then allowed credit for 
Rs, 425 and claimed to recover Rs. 466, The Eplaint added that if the 
correctness of the amount was questioned, the amount ,due might be 
détermined on examination of the accounts : 

Held, that the suit was not a suit for accounts under Art, 31, Sch. II of 
the Provincial Small Cause; Courts Act and was cognizable by a Court 
of Small Causes. 

A plaint was returned to the Court of Small Causes on the objection of 
the defendant : 

Held, that no objection to the jurisdiction of the Small Canses Court to 
hear the suit could be taken by the defendant, as no litigant could be 
allowed to take up inconsistent positions in Court. 

Where a civil Court returned the plaint on the ground that the suit was 
triable by а Court of Small Causes and if the Judge of the Small Causes 
Court was of a different opinion, he might reasonably have entertained 
a doubt as to the /orum where the suit should be instituted and th 

` refer the matter to the High Court for decision. -On the other hand, if 
he (the Small Cause Court Judge) was so confident of the correctness 
of his view as to entertain no doubt whatever in the matter within the 
meaning of rule 6 (1) of order 46 of the Code of Civil Procedure, he 
might, at any rate, send the record to the District Judge with a request 
that action might be taken by him under rule 7. Kehetranath Banerjee 


v, Katidasi Dasi tee "m es NS s 
wees, nature of—Sult for specific performance—Conveyance ; See Contract 
of sale ome on "T wee ore one 


——, hearing of —Cioil Procedure Code (Act V of 1908), Order XTII, Rr, r, 
a, Order XVII, Р. 1—Evidence, production of—Delay, if reasonable 
—Discretion~-Appellate Court, interference by. 

Order XVII, rule 1 of the Code of Civil Procedure which gives the Court 
power to adjourn the hearing of a suit draws a distinction between the 
hearing of the suit and the hearing of evidence, 


Held, therefore, that the trial Court had, under order хуп, rule 2 of the. 


Code, a discretion to refuse to diccept the documentary evidence on which 
the plafntiffs Intended t$ rffiy, E Which were not produced before the 
* 


538 


710 THE CALCUTTA LAW JOURNAL. [Уо XXVII, 


Sult--( Contd. ). 


date fixed for the hearing ofthe suit, on which date the parties hid 
been directed to produce their documentary evidence, though the hearing 


resulted only in an adjournment. % 


Held also, that that the appellate Court ought not to interfere with the 
discretion exerclsed by the trial Court on the question whether the delay 
in producing the documentary evidence was or was not unreasonable, 
unless it is satisfied that the trial Court exercised the discretion impro- 
perly or capriciously. Biswanath Sinha v. Kalicharan Sinha = 

—À, if lies— Coil Procedure Code (Act V. of 1908) Sec. ¢7—~'Party’— 


! Representative " 


If the property claimed by A in his personal capacity was sold, in execu- 
ton of a decree passed in'a suit in which he was sued in a representa- 
tive character, as the property of B, it was open to A to apply under 
section 47 of the Code of Civil Procedure to have the sale set aside, A 
separate suit was not malntainable. Khitish Chandra Banerjee v. 
Thakomani Debi ES + P on to 


——, tf lies—Prokibitory injunction, decree for—Mode of enforcing the decree— 
Separate suit, tf lies—Croil Procedure Code (Act V of 1905) О. XAT. 
r. 35 Cls. (г) and (s)— Act required to be done,” meaning of. | 


A suit is not maintainable for enforcement of а prohibitory injunction 
embodied in a decree, but the remedy lies by way of execution under 
order XXI, rule 32 of the Code of Civil Procedure. 


Per Richardson, J.—Order XXI, rule 32 cl. (5) of the Code applies both 
to mandatory as well as to prohibitory injunctions, 

The expression “the act required to be done” means what has to be done 
to enforce the injunction. Sachi Prasad Mukerjee s, Amar Nath Rai 
Choudhury e c segs Les e Яе sae 

— Vif Hes—Sust for recovery of arrears of rent—Rent, apportionment of— 
Sotnt landlords and tenants—Rights and. obligations—Bengal Tenancy 
Act (VII of 1885), Sec. бг. 

The plaintiff and the fourth defendant were, at the date of the Institution 
of a suit for apportionment of rent and for recovery of arrears at the 
rate settled by the decree, joint landlords of the tenants defendants, It 
was not possible for the tenants to obtain joint receipts of the co-sharers 
for payment of rent. The tenants, consequently, made deposits in 
Court under section 61 of the Bengal Tenancy Act : 

Held, that the plaintiff could not, as a matter of right, claim from the 
tenants, what he estimated to be his proportionate share of the rent, 
before the rent was actually apportioned by the decree made in the suit : 


That the deposit of rent by the tenants under section 61 of the Bengal 


Tenancy Асі, was a valid опе. Satyesh Chandra Sarkar v. Haji ЈШаг 
Rahman — = a e" m = 
—, institution of, in wrong Court—Court, if can try tpe suit on merite, 
instead of returning the plaint ; See Suit, tain] of ; 


РАСЕ, 


119 


572 
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е 


lu. maintajsability of—Consideration, refund of—Void agreement—Agrte- 
ment opposed to public policy—Agreement to serve payment of tke princi- 
o fal sum— Bond, if enforceable. 
A suit is fhaintainable for the recovery of the sum actually paid pursuant 
to an agreement which was opposed to public policy. 
e  Quere : whether an agreement by which the defendants, in consideration 
ofa sum advanced by the plaintiff, agreed that one of them should 


always work for the plaintiff till the payment of the principal sum, and ' 


interest on that sum was not to be paid in cash but was to be liquidated 
by the services of one or other of them, whom the plaintiff undertook 
e  tofeed but not to clothe, was a slavery bond and not enforceable as 
being opposed to public policy. Anandiram Mandal v. боха Kachorl ... 
w, Qatntainability of— Masager of Court of Wards—Power to institute 
suit without CowrüÜs sfnclion—Suit, if can proceed without Court's 
order—Court of Wards Act (ІХ В. С. of 1872), See. 55. 

The law gives the manager of a Court of Wards, power to file a suit in 
anticipation of the sanction when the suit would otherwise be barred by 
limitation. Such a course should be adopted where there is very little 
time left to get the authority of the Court of Wards. 

Though a plaint may be filed in order to prevent a suit from being barred 
by limitation, the suit shall not be proceeded with except under the order 

' of the Court. If a suit be proceeded with without such order, all pro- 
ceedings taken subsequently to the filing of the plaint, being without 
jurisdiction, should be set aside. 

In the circumstances Of the case, the land being chur land, the manager of 
the Court of Wards was held justified in instituting the suit without the 
authority of the Court of Wards, although there was some time between; 
the date of the institution of the suit and the date on which the limitation 
would expire from the time when the cause of action arose. Digendra 
Chandra Sen v. Nritya Gopal Biswas a 24 

—, maintainability of—Provincial Small Cause Courts Act их of 1887), 
Sch. If, Arts. 15, ag-—Suit to enforce an award. 

A suit to enforce an award being in essence a suit for specific performance 
of a contract, is not cognizable in a Court of Small Causes : 

Articles 15 and 24, second schedule of the Provinclal Small Cause Courts 
Act, are to be rend together, Кип] Behari Bardhan ». Gosto Behari 
Burdhan - һа - ^ m tee 

— , maintainability of— Tenant, status of—Setilement oficer—Setilemont of 
rents—Bengal Tenancy Act (VILI of 1885), Secs, 105 A, тод 

oo Settlement Officer, when hearing an application for settlement of rent, 
has jurisdiction to enquire as to whether a tenant belongs to the class to 
which he was shown in the record-of-rights. It is not competent toa 
civil Court under section 109 of the Bengal Tenancy Act to enquire into 
the status of a tenant, which was the subject of enquiry before a Settle- 


ment Qfficer. Bepia Krishna Fumar v. Hari Das Ghose — .. m 
—,‚ Prial of—ex patte decree, ea ad of, by another decree, 
e 
. 
* 
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When a consent decree was set aside, the result was to relegate the parties 
to the position they previously occupied, with the result that the sult Р 


which had terminated in the consent decree had to be retried when the 
consent decree was vacated : ^ 


Where a suit was terminated by an ex parte decree, which was set aside $ 
by a Court of competent jurisdiction : 


: Held, that the ex parte decree whereby the suit was terminated, stood can- 
celled and the suit remained on the file of the Court as an undisposed 
of suit and that the Court should proceed with trial of the suit, Dharani- 
dhar Aditya v. Hemanga Chandra Jana T ome е 592 

v, trial of — Suit, institution of, in wrong court— Court, duty of— Court, 
if can try the suit on merits, instead of returning the, plaint-—Civtl Pro- 
cedure Code (Act V of 1908), О. 7, №. 10—Applicability to ша 
Small Cause Court. П * 

A Small Cause Court Judge is bound to return a plaint for presentation to 
the Court ín which the suit should have been instituted. After deciding 
that the suit is not triable by him, he should not proceed to try the case 
on the merits : 


Order 7, rule 10 of the Code of Civil Procedure applies to Provincial Small 








Cause Courts. Pade Mahomed v. Clicetra Nath Chowdhury ... ter 590 
——filed by manager of a Court of Wards without sanction—Effect of not 
obtaining order from Court ; See Suit, maintainability of ... 125 
aomfor specific performance—Snit, nature of—Conveyance ; See Contract of 
sale ^ one m УТ vee 538 
to enforce an award, if maintainable in Smill Causes Court 3 See Suit, 
maintainability of ove sea ia ass 486 
Symbolical possession, effect of—Adverse possessor, pay to execution pro- 
ceedings ; See Limitation КЕ - "m ө 191 
Tenaucy, origin of, unknown—Tenancy, purpose of—Made of user ; See Bengal 
'Tenancy Act, Sec. 5 se» sea io 334 ' 
, purpose of—Origin of enaner, anknown—Mode of user; See 
Bengal Tenancy Act, Sec. 5 am en ve ‘ies 334 
‚ purpose of—Terms of grant, ambiguous—Evidence of conduct sub- 
sequent of parties, if admissible ; See Bengal Tenancy Act, Sec, 5 i 334 
——— from year to year—Rent reserved at so much a year; See Transfer 
of Property Act, Sec. 107 s m 1 fw 198 


Tenancy-at-will, how created ; See Transfer of Property Act, Sec, 107 is 198 
Tenant, status of—Sub-letting of land by tenant—Intention of contracting V | 


parties ; See Bengal Tenancy Act, Sec. 5 - m E 334 
— , status of— Test for determination—Intention of contracting parties ; 
See Bengal Tenancy Act, Sec 5 ane - one - 334 


Terms of tenancy not coming within section тоў of the Transfer of Property 
Act, if can bs proved by oral evidence; See Trangter, of Property Ас, 
Sec, 107 ww m „ 


. [Ж Ts one [TY] 198 
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bios and tenant—-Land, in the possession of the tenant—Tyees 
belonging to the landlord—Kabuliat—Stipulation to pay compensation, if 
the tenant cuts trees—Trees cut by the tenant, 

Where by the terms of the kabuliat it was provided that ifthe tenant cut 
any trees, he would pay to the landlord compensation at a certain rate, 
and it was found that the tenant mala fide cut some trees in order to 
injure the landlord : 

Held, that although the tenant was in the possession of the land he com- 

* mitted theft by severing the trees from the ground, as they were in the 
possession of the landlord. Abdul AU Fakir v, Natall Fakir oot 
Transfer—Proceedings under Sec. 107(2) of the Criminal Procedure Code ; 
* Ste C¥iminal Procedure Code, Sec. їоў(2) T Бя Н 
Transfer of:Property Асі, Sec, ro—Restriction running with land—Putnidar and 
urputnidar entering ipto contract of permanent tenancy, .subject to 
restriction that subordinate interests carved out by durputnidar will be 
extinguished on a sale of his under-tenure for arrears of rents ; See Lease 
— —~, Sec, 54—Immovable — property—Mortgage debt ; 
See Mortgage one oo vos vo vee 
, Sec 59—Attestation— Mortgage debt—Purdanasin 
executant— Direct evidence of execution required ; See Mortgage ver 
—, Sec. 78—Misrepresentation by some of the mortgagees 
— Postponement of prior mortgage 5 See Mortgage T “ 
Sec, 88— Defective mortgage decree—Sale in execu- 
tion of such decree— Confirmation of sale ; Mortgage suit for sale aes 
- WS2, See, 107—Lease—Tenancy-at-will— Tenancy 
from year to year— Rent reserved—Term of tenancy—Oral evidence, 


Per Curiam : Section 107 of the Transfer of Property Act does not lay 
down that a lease of immovable property can be made only by a register- 
ed instrument. The section says that a lease of immovable property 
in three cases viz, in the cases of (a) a lease from year to year, (5) а lease 
for any term exceeding one year, апі (с) а lease reserving a yearly rent, 
can be made only by a registered instrument. A tenancy-at-will can be 
created verbally, ` 

Per Mookerjee J: The fact that the rent is reserved at so much a year, 
does not conclusively show that the tenancy is from year to year: 

The terms ofa tenancy which does not come within section 107 of the 
Transfer of Property Act, can be proved by oral evidence: Sarat 


Chandra Dutta v. Jadab Chandra Goswami ES m ves 
—-, Sec, 107, terms of tenancy not coming within, if can 























—, Sec. t11(g)—Determination of lease by forfeiture—In- 
tention—Overt Act ; See Bjectment „= soe ig 








Ejectment ^. ves e - - 
‚ Sen 1go—Mortgage bond, transfer of, how made; 


See Mortgage 4° ЧА m one — 
a, . 





be proved by oral evidence ; See Transfer of Property Act, Sec. 107 ... | 
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Transferee of occupancy holding—Title, when accrues—Customary rate ot 





nasar; See Occupancy holding «m m aes MC 
of occupancy holding recognised on payment of satisfactory sasar 
—Evidence ; See Occupancy holding m - e- 





of Zemindar, if can trest the Chowkidar's tenants as trespassers— 
Transfer effected in favour of Zemindar under the provisions of Village 
Chowkidari Act—Chowkidar vacating land ; Chowkidari chakran land 

Trees belonging to landlord, cut and appropriated by tenant—Kabuliat— 
Stipulation to pay compensation, if tenant cuts trees— Tenant in posses- 


sion of land; See Theft es T — 
Tribsaal under the Improvement Act, if Court—Crminal indo Code, Sec. 
195(6) ; See Criminal Procedure Code, Sec, 195 js 2 


Trastees, Board of, power of, to acquire land compulsorily ; See en 
Under-ratyat, death of—Suit against his representative bgfore expiry of agri- 


cultural year— Decree, form of ; See Ejectment one 
Under-ralyat interest, if heritable ; ; Sea Ejectment ` Ке, T 
Usages, special, modifying ordinary law of succession, essentials of ; See 
Custom i Жэ oo ves 9 
Variation of rent, contract st payable in respect of lease—Lease ; See Admis- 
sibility in evidence ace ois - КЕ 


Verdict of Jury—Criminal Procedure Code (Act Vof 1898), See. А 
© Retirement to consider—Communication with any person other than a` 
juror, before delivery of verdict—Verdict, if to be set aside—Prejudice of 
the accused, if a necessary element for upsetting the verdict—Jury-trial 
—udge, duty of. . 

Where after the Judge’s charge to the Jury had been delivered, the juy 
retired to consider their verdict, and person other than а juror spoke to 
or held a communication with a member of the jury without the leave of 
the Court, before their return and delivery of the verdict : 

Held, that the verdict should be set aside. 

Having regard to the terms of section 300 of the Code of the Criminal 
Procedure, it is not necessary or relevant to consider whether the irregu- 
larity has in fact prejudiced the accused. 


The course to be adopted by the Court when the jury retire to consider 
their verdict after the charge has been delivered, pointed out. Benj- 


madhab Kundu v, King Emperor is DE ET e 
Verification of confession by the Magistrate In presence of accused, propriety 
of ; See Evidence, admissibility of  ... - vis = 


Wagering contracts—Comsmon intention to wager essential—Speculation not 
equivalent to wagering—Pakkt Adat. 


Speculation does not necessarily involve в contract by way of wager} to 
constitute such a contract а common intention to wager is esential, The 
mere fact that one party to а contract for sale of goods did not intend to 
deliver, even if known to the other party, does not vitiate the contract, 
unless there 15 a bargain or understanding Between, the parties that 
delivery is not to be called for. Pakki Adatedgalings are well established 
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Wagering Contracts— (Con? ). 


asa legitimate mode of conducting commercial business in the Bombay . 


market. Bhagwandas Parasram (А firm) v. Burjorjt Ruttou]l] Bomanjl ... 
, ——ptracts, what constitutes ; See Wagering contracts. tee 
° Walver—Rent, non-payment of, for two consecutive years—Rent, claim of, 

for second year, See Ejectment - vee - ES 
*Widow of separated brother, if can adopt withont ошмш ки Caste of 

Bikaneer--Mitakshara school ; See Adoption — ... its ene 
Words, General, include things not'specifically named ; See Recoupment — .. 
Zemindar, transferee of, if can treat the chowkidar's tenant as trespassers— 
Transfer effected in favour of zemindar under the provisions of Village 
Chowk*dari Act—Chowkidar vacating land; See Chowkidari Chakran 





land - ove ves oo ^ 
Sand putnidar, rights qf, how determined — Chowkidati land, transfer 
of ; See Chowkidari land... m 


Zemindur's liability to pay revenne—Chowkidari "WS land. ЕМЕТ under 
Village Chowkidari Act and transferred to Zemindar ; "See Chowkidari 





Chakrah land... m m a a " 
— title to chowkidari chakran land рдей їй a revenue-paying es- 
tate ; See Chowkidari chakran land .. one you - 
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Page 48 Margin—For “№. К. Chatterjea, J.” read “Teunon, J^ 
Page 583 lines 7 and 23—For “argument” read "agreement," 
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e ALIEN ENEMY IN ANCIENT AND MODERN LAW. 


"à. war", says ‚Grotius, “declared against him, who has the 
supreme authority in a*population is considered to be declared 
againgt all his subjects and those who may join them as allies"(1). 


These words sum up the theory, which not only in the ancient, 
but also in the medieval world, determined the mutual relations of 
the subjects of belligerent states. 


The theory was based upon the identity of the rulers and the 
ruled, the prince and the subjects. "The existence of war not only 
brought belligerent sovereigns in hostile relations with each other, 
but all the-subjects’ ofa belligerent state wherever they might be, 
were ipso fatio clothed with an enemy character which entitled them, 
nay made it their duty to inflict as much injury and devastation 
as possible upon their belligerent neighbours. Thus whatever might 
be the position of a foreigner in ancient Greece, or Rome,—whether 
he was shut out for all civic purposes as in the exclusive Dorian 
States, or treated as a citizen by Liberal Attica—and whether or 
not, the growth of Jus gentium, and the subsequent policy of the 
Imperial Rulers of Rome, engulfed the Perigrins all in a world- 
wide stream of Roman Citizenship—the fact remains, that the 
ancient societies did not recognise that any right could subsist, 
between the individual subjects of two states at war with each other. 


Hence, the word “alien enemy," as used by’ ancient writers, 
signified, a natural born subject of the’ state, with which his own 
country was at war, and in this sense it was defined in Calvin's case (2) 
as "one who is born out of legiance.” Birth was regarded as the 
sole determining factor of a man’s nationality, the only criterion of 
ascertaining his character at the time of war; the enemy taint fell 

(1) Grotigs, TIL. 3, 9. e ° (2) (1603)7 Co. Rep. 1, 
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not only upon those, who actually resided in the enemy territories, 
but it fell upon those also, who being born, in the’ enemy country 
resided or were domiciled elsewhere. . 

These ideas however have been gradually changed. Grotius 
himself, though he admitted the ferocious nature of war inethe 


abstract, strove to mitigate its harshness, in ассотйап with the 
behests of divine will. 


[i 


Bynkershoek, at the beginning of the 18th century maintained? 


that there might be a state of war and state of peace existing 
simultaneously, and notwithstanding the existence of belligerent 
relations commerce might be permitted to some extent. | 
Vattel writing after him in 1758, emphasised the, distinction 
between individuals and states, and asserted that injuries could 'be 
infiicted upon enemies only under orders, or commissions of thé state. 
After that Rousseau (1) in his fine imaginative strain, promulgated 
-the celebrated doctrine in his Contract Social that "war is not rela- 
tion of man to man" but of state to state, in which individuals are 
enemies only accidentally, not as men, nor even as citizens, but as 
soldiers, not as members of the country, but as its defenders, 
In fact a state could only have other states for enemies, since no 
true relationship'can be established between things of different types." 
This proposition indeed has not been literally accepted any- 


where in this world, but it cannot be denied,.that the influence it 
3 


has exerted upon all departments of the law of war is irpmense. 
The old order of ideas has been crushed out, and a newer and a 
* more wholesome set has taken its place. Changes in theory have 
brought about changes in the practice. 
Birth has ceased to be the sole test of determining enemy 
character, and the doctrine of absolute allegiance, which irrevocally 
bound a subject to his sovereign, has been abrogated in almost all 
the civilised systems. : 
> A person suf juris is now perfectly competent to choose for him 
a new nationality, by being adopted or naturalised in another 
country, and the municipal laws of various countries (of which the 
English Naturalisation Act of 1870 isa specimen) prescribe the 
method by -which this  naturalisation can be effected. Nay 
modern law has gone even further than this, it is not only by 
naturalisation in a friendly country, that the enemy taint can be 
washed off; according to the prevailing practice, even without 
naturalisation, a domiciled resident of a country can have his 
character determined by the place of residence. 
(1) Contract Social liv, т, chap, iv, е : ш 
a, М . 
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\ “Under the system of public law" Says Twiss (1) “Domicile has 
become the criterion of national character for purposes of war, and 
accordingly, all natural-born subjects of a belligerent power, who 
may have ‘abandoned their native-country, and have acquired a 
domicile in a neutral country, before hostilities have commenced, 
will have effectually clothed themselves, with the character of neutral 
subjects; precisely, as every natural-born subject of neutral power, 
*will have clothed ‘himself with the character of an enemy subject, 
by long continued residence, coupled with the intention of remain- 
ing in the enemy territory." 


We may add, that for the purpose of contractual relations, and 


for prohibition of intercourse with enemies, the question is not one, 
of civil domicile but of what is known as Commercial Domicile. 

“Ahe national character ofa merchant” says Halleck “is deter- 
mined by his commercial*domicile, and not by the country to which 
his allegiance is due either by his birth, or by subsequent naturalisa- 
tion. He is regarded as a political member of the nation, into which 
by his residence and business, he is incorporated, and as a subject 
of the Government which protects him in his pursuits, and to .the 
support of which he contributes by his property and industry (2).” 

The eremarks apply to non-merchants as well, but whether mer- 
chants or non-merchants, it is clear, that the real or civil domicile, 
which governs the civil rights,has very little to do in determin- 
ing his enemy character, at the time of war. The criterion is the 
so-called Commercial Domicile, which as Dicey defines in his Conflict 
of Laws “is such a residence in a country for the purpose of trading 
there, as makes a person’s trade or business, contribute to or form 
part of the resources of such country, and renders it therefore reason- 
able, that his hostile, friendly or neutral character should be deter- 
mined by reference to the character of that country" (3). 

Such domicile is called the “Commercial Domicile—and is the 
place or country where he carries on business.” 

It differs on many important points, from the ordinary or civil 
domicile, which attaches to every man at his birth, or is acquired 
by voluntary residence in another country with the intention. of resid- 
ing there for an indefinite period of time. 

In a civil domicile “residence” is prima facie evidence, but it is 
more than prtma facie evidence in a Commercial Domicile, where 
even the intention to reside for an indefinite period of time need not 

(1) Twiss“ The Law of Nations IT, p. 299. 

(a) Halleck's International Law, Vol. I, p. 444. 

(3) Dicey's Conflict of Laws р. 740-45. 
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be present. In order to constitute a commercial domicile ^it is! 
enough that the man intends to carry on business br trade for thé 
present; time is here the grand ingredient, and lastly commercial 
domicile may be established even without any residence. If a person 
carries on business in the enemy’s country in time of war, or continues 
that connection during that war, the fact that he resides fh a neutral * 
territory is no protection. ‚ ' 

“There is a traffic,” said Lord Stowell in the Vigilantia(z) “which 
stamps a national character on the individual, independent of that 


` character,‘which mere personal residence may give him.” “A man 


may have mercantile concerns in two countries, and if he acts as a 


«merchant of both, he must be considered as a subject of both, with 


regard to transactions, originating, respectively in those countries, 
that he had no fixed counting house in the gnemy’s country, will not 
be decisive," 

Thus according to the law, as it stands, the Germans, who would 
reside, or carry on trade in England during the present war, would 
not be regarded as enemy. 


Whether they will be entitled'to all the rights of a citizen, and will 
have Jocus standi іп а Court of justice, is a question which it is 
difficult to answer, There is very little direct authority on the 
point except certain observations of their Lordships in Janson v. 
Driefontein & Co. (2). è | 

In the opinion of Sir Leslie Scott, a mere temporary residence, 
apart from commercial domicile, is not sufficient to give an enemy 
a non-hostile character. “The Germans, who comply with the ‘alien 
restriction order,’ may remain on sufferance during the present war, 
in England, but же do not think that the order is enabling in its 
character, or is intended to confer privileges such as were used to 
be conferred by a license to trade.” In the first proclamation issued 
by the Government during the present war, we see that the term 
“Enemies” is used with reference to all “Persons,” resident, carry- 
ing on business, or being in the German empire ; and all persons 
resident, carrying on business or being in our dominions are exclud- 
ed from the category of enemies. 

This proclamation was revoked by proclamation No, 2, and 
although in the latter the wording is altered, yet the matter practi- 
cally remains the same. 

The question, then arises, as to whether the effect of proclama- 
tion is to invest all enemies who are tgmporarily in the British Isles, 

(1) (1798) 1 Ct. Rob 615. , * (2) (1902) A. C. 505. 
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Vut a temporary cloak of British nationality ? Notwithstanding, the | 


cSuntenance which this doctrine receives from "the line of war 
argument of Pitt Cobbet (See Pitt Cobbet's Notes on Kershaw v. 
Kelsey in his cases Vol. ID) the common law,says Mr. Scott is 
clea& that mere residence in the country, will not cause an enemy to 

*cease to be in enemy, and if the Government intended to give that 
immunity, the proclamation would have given it in express terms." 
° “The proclamations are prohibitory, not permissive, and to read 
into either of them, such a general permission, is I submjt un- 
justified." 

And "apart from the executive order, there is no legal authority 
far extending British immunity and privilege beyond the cases of civil 
and commercial domicile in which the alien by making this country 
his hofhe makes common gause with us, or by making it his perma- 
nent place of business supports our commerce. 

“Finally, the aliens restrictions orders, ought to be interpreted 
only as imposing restrictions and not as conferring any rights, other 
than those теге expressly conferred— vrs., the permission to remain 
in the country subject to various rigid restrictions, and such other 
rights as are necessarily involved in such permission vfs., to make 
such contfacts as are needed for board, lodging, etc." 

Recently, however, in the “Princess Thurn & Taxis v. Moffitt (1) 
Sergeant j. first gave the High Court decision on the point (which 
is since then approved’ by the Court of Appeal). In this case the 
&ction was pending at the outbreak of the war, and the plaintiff an 
enemy by birth was stated to have resided in the United Kingdom. 
She had complied with the orders in council, and the ` defendant's 
plea of alien enemy was refused. 

This decision was cited with approval in Porter v. Freunden- 
burgh (2), where the law was stated thus :— 

“Under the term alien enemies, are included not only the 

* subjects of enemy state, but also any British subject, or the subjects 
of any neutral state voluntarily resident in a hostile country." 

The Courts are thus visibly inclining towards residence, as the 
sole test of enemy character. This would be further apparent, from 
the decision in Z» re May Dutchess of Sutherland (3), where a similar 
plea was raised by the defendant, that the plaintiff was an alien 
enemy. It was held by Warrington J. that the action could be main- 
tained as the plaintiff was neither residing nor carrying on business 
in the enemy state. | 

(1) 31 T. L, К, 24. *  (akar T. L. К. 16a, 
К ()3fT. Le R 394- 
*. a 
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In Scotland v. South African & Co. Ltd. (т), the plaintif ай 
Englishman, was employed by the defendant, as manager of his 
estate situated in German South West Africa. The plaintiff sued 
for his salary and it was held, that the suit would not іе; as he was 
resident in an enemy country at the outbreak of war. 4 


We may add also the case of Zingley v. Muller (2), Where а con-* 
tract was entered into by the plaintiff Englishman, with the defendant 
German, who was for forty years resident in England. In a suit by 
the plaintiff to avoid the contract, on the ground, that the defendant 
was an alien enemy, it was held be Eve J. that the plaintiff could 
not ‘succeed, as it was not proved, that the defendant was ЛЕСНЕ іп 
Germany at the time of contract. " . 


It is apparent from these cases, that stress is now laid „solely 
upon residence or rather upon “compliance with the Registration 
Orders ”—and without these, neither birth nor naturalisation, nor 
even domicile by itself can remove the disabilities of an alien. The 
above statements, with regard to residence and commercial domicile, 
as determining enemy character, are іп accordance with the Laws 
of England and United States (America). But the law in the con- 
tinent, (Spain and Holland excepted) is different. There the 
doctrine of nationality by birth is still adhered to, and those enemies 


“by birth, who are resident, or domiciled in England, may find 


themselves treated as alien enemies by the continental allies of 
England in the present war. ° 

Before we quit this subject, it would not be irrelevant- to 
say a few words, as regards the enemy character of Incorporated 
Persons. That these persons whether real or fictitious exist in- 
dependently of the shareholders or members of whom they are com- 
posed, is a proposition which scarcely admits of any doubt. The 
domicile or legal residence of such artificial persons, is the country 
where they are incorporated or registered, or where the Head Office 
is situated : See Attorney General у. Alexander (3). In Janson v. 
Driefontein & Co., Ld., (4) it was laid down that a corporation consti- 
tuted according to the laws of a foreign state, is a subject of that 
state and an alien, even though most or all of its members be British 
subjects. “I assume” said Lord Macnaghten “that the corporation 
was to all intents and purposes in the position of a’natural born sub- 
ject of the late South African Republic...If all its members had been 
subjects of the British Crown, the corporation itself would have been 


(1) 31 T. L. К. 255. 42) 33 T. L. R. 166. 
(3) L R, то Ex. 20, | (4)902)]A. C. 484. « 
s . 
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o the less, a foreign corporation, and none the less with regard 
tə this country an-alien.” 

This decision follows that of Mr. Justice Story, in the Soctety for 

UE Propagation of the Gospel v. Wheeler (1) and is in entire agree- 
men with the proclamation of 9th September, rgr4, which lays 

edown, that m the case of incorporated bodies the enemy character 
will attach only to those who are incorporated in an enemy country. 
* It has been also laid down, says Nathan that the converse 
proposition must also be true, and that a company incorporated and 
having its Head Office in England, must be treated as a British 
subject, even though all its individual shareholders are alien enemies 
apd as authority for this proposition, he cites the case of Continental 
Tyre & Rubber Co. v. Daimler & Co. (2). That was a suit by the 
plaintWf company, incorporated in England, to recover a sum of 
money, as the price of tfres, sold and delivered to the defendants ; 
the defendants admitted the purchase, and delivery of goods, but 
resisted payment on the ground, that as all or most of the share- 
holders of the plaintiff company, were enemies, the payment would 
be for the benefit of the enemies, and as such would contravene the 
proclamation. 

Lush eJ., held the plea to be unavailing, and decreed the plaintiff’s 
suit, holding that the illegality of trade, does not depend upon the 
nationality of the parties, and this decision was affirmed by the 
majority of Judges in éhe Court of Appeal. | 

This case, however has now ceased to be any authority, for 
the decision of the Court of Appeal has been reversed by the House 
of Lords (3) and in reversing this, decision, their Lordships have 
inclined to the view taken by Lord Justice Buckley in the Court of 
Appeal, that the corporation could not exist without-corporators and 
ithad no existence apart from them except in the imagination of 
the lawyers. | 

We are bound to say however, that in overthrowing this decision, 
the House of Lords, has overthrown the whole theory of incorpora- 
tion, and has subordinated law to policy. The entity of the corpora- 
tion is certainly distinct and separate from those of the individual 
members, and to regard it as an assemblage of shareholders and 
nothing more, is to subvert a principle of law, that has stamped 
itself into every nerve and fibre of modern jurisprudence. More- 
over, itis not the nationality but the place of business that deter- 
mines the enemy character in tlie case of individuals, and a Jortiori, 


(1) 2 Gallison 127. е (2) 121. Т 325. 
(3) 194 L. T. 1049. 
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the same principles ought to govern the case of artificial person} 
as well. . | ‚ 
However, the interests of the country demand, that a company 
consisting of enemy shareholders, should be treated as'an enemy, 
and consistency and logic must give way to military necessity. , 


. e 
SUITS BY OR AGAINST ALIEN ENEMIES. 


It is necessary to speak something, about the position of alief 
enemies as suitors ina Court of justice. The disabilities upon the 
suing capacity of the alien enemies seem to be as old as the English 
Law, and indeed the early law makes little distinction even between 
an alien friend and an alien enemy. . А 


А 

Littleton in his Tenures (Book II СЬ I) while discussing the 
incapacity of a villein to sue his lord, compares the disability with 
five other cases of a similar kind. “There are six manner of men" 
he says, “who if they sue, judgment may be demanded if they shall 
answer,” and besides the villein, the other five kinds are (1) the 
outlaw (2) the man against whom judgment has been given in 
praemunire, (3) the man who has entered a religious order (4) one 
who has been excommunicated by the Holy Church and (s) an 
alien ; and if an alien will sue an action real or personal, the tenant 
or defendant may say, that he was born in such a country which is 
out of the King’s Allegiance, and ask judgment, if he shall be 
answered." * . 

‘Coke in commenting upon the passage, makes a distinction be- 
tween an alien enemy, and an alien friend, and says “that the law 
doth distinguish between an alien, that is a subject, to one that is an 
enemy to the King, and one that is subject, to one that is in league 
with the King ; and true itis that the alien enemy shall maintain 
neither real nor personal action until both nations be at peace, 
but an alien that is in league may maintain personal actions, for an 
alien may trade and traffic, buy and sell, and therefore of neces- 
sity he must have personal actions. Coke’s commentary, says Baty, 
seems to be unauthorised, for the Courts in Littleton’s time would 
certainly have viewed with disfavour, even an action instituted by 
an alien friend. 


This would be further clear from Bracton in whose works, the 
idea of suit and that of personal allegiance to the lord, seem to be 
inseparably connected, and an alien was outside the ambit of the 
King’s Court, though not of the King’s protection. If the aliens had 
any grievances, they could look про? Ше King and the «King alone 
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for redress. They were like the Plebians of ancient Rome, looked 
\роп as Royal Clients, 


Thus we see thatthe Flemish merchants were promised justice 
by a statute passed in the reign. of King Edward II, and with a view 
to provide for those cases of injuries committed upon the foreigners 
at sea, that the Court of Admiralty was established by Edward III. 

• In the time of Coke a distinction was made between alien friends 
and alien enemies, and partly through the absorption of the principles 
of admiralty laws, partly through the intervention of the Lord 
Chancellors, and partly through the extension of foreign commerce 
and trade, the disabilities upon alien friends were removed, and the 
old law off'exclusion. from Court was limited to the alien enemies 
alone» 

From the seventeenth century downwards we come: across 
numerous decisions, in which the-plea of alien enemy was success- 
fully taken by the defendant. 

Zn Wells ул Williams (т), decided in 1698, there was a suit upon 


. a bond, and the defendant pleaded, that the plaintiff was an alien 


enemy. The Court held that as the plaintiff resided in England “by 
the Kings leave and protection, without molesting the Government, 
or being molosted by it,” he might be allowed to sue; but it was 
distinctly held, that an enemy abiding in his own country could not 
sue here. , . 

{n Brandon v. Nesbitt (2), we come across a further confirma- 
tion of the same principle, it was a suit on a policy of insurance on 
goods, on board an American ship, and effected by the plaintiff as 
‘agent of an alien enemy. The defendant pleaded, that the’ persons 
interested in the goods, were aliens, born in foreign parts, outof the 
allegiance of the King, and the plea was upheld by Kenyon C. J. 

And so firmly indeed was this principle engrafted in the English 
law of the 18th Century, that S. W. Scott, in the celebrated case of 
the “Hoop” based the prohibition of commerce with the enemy 
mainly upon the disability of the aliens to sue. “In the British 
Courts" he says, "no man can sue, who isa subject of the enemy, 
unless under peculiar circumstances that pro дас vice discharge him 
from the character of an enemy, such as his coming under a flag of 
truce, a cartel, a pass, or some other act of public authority that puts 
him in the King’s peace, '?ro hac vice. But otherwise he is 
totally ex ех.” i 


Not only is an alien enemy, disabled from instituting a suit, but 


(1) 114. Raym, 283. ° . MEFR 23. 
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he can't proceed with the suit, even if the war breaks out, and he 
becomes an alien enemy, only subsequent to its institution. > t7 
Oppenheim in his International Law Vol. II, page 133 seems 
to hold the contrary opinion, and he maintains, that if during time of 
peace, a defendant obtains an opportuhity to plead, and if subse- 
quently’ war breaks out with the country of the plaintiff the defen- e 
dant may not plead that the plaintiff is prevented from suing. As an 
authority for this proposition he cites the case of Sheepler v. Durant* 
(т). In this case, the defendant in а suit instituted by а Russian * 
subject, before the outbreak of war with Russia, petitioned fora 
summons as soon as war broke out, to stay proceedings on the 
ground that the plaintiff had become an alien enemy. -The Court ^ ` 
refused the summons on the ground that the defendant had obtain&d, 
an order to plead on the 23rd day of. March, and war had brokeh out 
only on the 28th. : 
The decision however turned upon the peculiar rules of pleading 
that were in vogue in those days, and cannot be regarded as an 
authority inthe present time, when these rules of pleading have 
become obsolete. з 
The Cases of Ze Bret v. Papillon (3) and Von Helifeld + 
Rechnitser (3) may be cited as authorities against the option of 
Oppebheim, and in the last mentioned case which was decided 
during the present war, although the pleadings were closed before the 
4th of August, 1914, yet the plaintiff was not allowed to proceed. 
It appears to be reasonable also, that even if after the verdict has 
been given, but before the judgment has been pronounced, war 
breaks out, both the judgment and execution should be stayed. In 
Penbryns v. Wilson (4) an opposite view was taken. Although, an 
alien enemy cannot institute a suit in a British Court of Justice, yet 
a suit can always be maintained against an enemy defendant ; and 
wien sued the alien enemy, must be allowed all available means of 
defence, including representation by attorney, Dorsey v. Kyle (5) 
whether an enemy defendant could bring a bill of discovery to assist 
him in his defence, is somewhat doubtful, and in Robinson v, 
Continental Insurance Со. (6) the question was answered in the $ 
negative, for (it was said) “that would turn disability into a relief,” 
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. IN MEMORIUM. 
THE LATE SIR CHUNDER MADHAB GHOSE, KT. 


On Monday, the 215% January тот? at rr A.M. their Lordships 
the Hon’ble the Chief Justice and all the Hon’ble Judges, Counsel, 
Vakils, Attorneys, Court officers and others assembled in the Court 
of his Lordship the Chief Justice. 

* The Hon'ble the Chief Justice (Sir Lancelot Sanderson) on 
taking his seat said : 

Mr.’ Chakgavarti, Mr. Dutt and Mr. Mitter: The Full Court has 
met “here this morning as a mark of respect to the memory of Sir 
Chunder Madhab Ghose whose death occurred yesterday morning. 
My learned brothers and I desire toexpress our great regret at this 
occurrence and at the same time to extend our sincere sympathy to 
the members of the family of Sir Chunder Madhab at the loss which 
they have thereby sustained. It is now some eleven years since Sir 
Chunder Madhab retired from the Benth after a long and honorable 
career as a Judge, Aftera successful career at the Vakil Bar he 
was appointed a Judge of this Court in the year 1885 and sat for 
no less than twenty-two years. Iam sure you will all agree with 
me when I say that during these years he did much valuable and 
useful work in this Court. He was noted as a sound lawyer and 
he possessed that most important qualification of being able to 
apply his general knowledge of law to the facts of special and parti- 
cular cases. Не was further noted for the great care which he 
devoted to the cases which came before him, for the application of 
much common sense with which he was gifted and for the unfailing 
courtesy which he "ifplayed to those who had the privilege of 
practising before him,  By«his life's work he laid the people of this 
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siderable debt to him for during the whole of hislong caréer on the 
Bench he laboured to maintain and succeeded in maintaining the 
high traditions of this Court which are of such great value and im- 
portance to this country. 

Mr. B. Chakravarti said: My Lords: On behalf of thé Bar 

I express my sorrow and regret at the death of Sir Chunder Madhab 
Ghose. He was born in the year 1838 in the District of Dacca and 
was educated in the old Hindu College, the predecessor of the 
present Presidency College. He graduated in the year 1861 at the 
age of 21. His ability soon attracted the attention of Government 
and he was appointed at that young age a Deputy Magistrate, He 
worked in the Government service for a little time but in 1862 he ` 
joined your Lordships’ Court as a Vakil and sgon acquired a muci? 
lucrative practice and commanded the confidence of both the Bench 
and the Bar as well as of the litigant public. In 1884 he was a 
Member of the Bengal Legislative Council and, as your Lordship 
the Chief Justice has pointed out, he was elevated to the Bench as a 
puisne Judge in 1885. With regard to his qualities as a Judge I had 
the honour and privilege of practising before him and I can assure 
your Lordships that his keen sense of justice and suavity of marfners 
never failed. He was a painstaking Judge and he always tooka 
broad and common-sense view of the matter and tried to do justice 
between man and man to the best of his abilities. In 1885, as I 
have already stated, he was raised to the Bench and in 1906 he 
officiated as the Chief Justice for some months. In 1907 as your 
Lordship has pointed out, he retired from the Bench. After his 
retirement his keen intellect was devoted to the improvement of 
social conditions of the people and he was accessible to all who 
sought his advice which was of value on account of his ripe judgment 
and vast experience, He has died full of years and full of honours 
and I can assure your Lordships that the gap created by his death 
in this country will be very difficult to fill in. 

Babu Baidya Nath Dutt said: My Lords: On behalf of the Vakils 
of the High Court allow me to inform your Lordships that the death 
of Sir Chunder Madhab Ghose has caused a gap in Bengal. I was 
in Court when he was a Judge of the High Court and what I can 
remember with pleasure is his keen sense of justice and the uniform 
courtesy which he displayed towards the Members of the Bar. His 
death has not only removed a distinguished Judge and a Pleader 
but has caused a gap which will not be sb easy to flin. Most of 
your Lordships were not associated wth hir when he worked in the 
High Court, but those who were, will bear’ testimony to,bis sound 

9 \ * ° 
a К . 


Vor. XXVIL] IN MEMORIUM. = 7 | 135 
judgment-and unfailing courtesy. The death of such a gentleman is 
a great loss to the country and it will not be so easy to find any other 
gentléman like him. Asa Judge undoubtedly he was exceedingly 
distinguished, as а lawyer theré was bardly any person like him but 
аз әз gentleman, I submit, there was hardly any man to equal 
him either in sympathy or in the manner in which he won the heart 
of all who came in contact with him. The history of his life Has 
already been given by your Lordship so that I need not repeat them 
over again but I submit with confidence that a gentletnan like him 
is not easily to be found either in the profession or outside the 
profession. А 

Babu Kalinath Mitter said: My Lords: On behalf of the Incor- 
porated Law Society of Calcutta I beg to associate myself with 
everything that has been said by your Lordship the Chief Justice and 
by the other two speakers. Belonging to а hunbler branch of the 
profession I cannot venture to say, probably it will be presumptuous 
on: my part to say, much of Sir Chunder Madhab Ghose's legal 
acquirements, but with confidence, I can say that the litigant public 
had unbounded | confidence in him asa Judge. He was courteous 
“and suave in his manners. I knew him as a friend, às a sincere 
friend, and all I can say is that the Kayastha community has 
suffered a loss which is irreparable. E 

-Their Lérdships then retired and the ordinary business of the 
Court was resumed. 





We are deeply grieved at the malancholy event and we fully 
endorse every word that has been said of the late Sir Chunder , 
_Madhab Ghose. We had the pleasure of ‘publishing a very faithful 
and life-like portrait of Sir Chunder Madhab together with a brief 
sketch of his life and career in this Journal Vol. IT, 79 5 :. We offer 
our sincerest condolence to his eldest son, Rai Bahadur Jogendra 
Chunder Ghose and other members of the bereaved family. 
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introduction to Juristic Psychology. Ву Probodh 
Chandra “Bose, M.A., BL, Calcutta 1917.—1In this book the learned 
author has broken’new ground and presented us with an interesting 
„ала instructive work useful not only to lawyers but also to laymen. 
Every phenomehon dgpends upon the medium in which it is pro- 
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duced. Law is also subject to this general rule. Law depends 
on the social medium in which it is applied. It is only in the bosom 
of society that law is formed or acts, because its task is precisely to 
fix and to limit human interests in relations to each other. Hence 
arises the importance of Juristic Psychology ie, the study of 
the psychology of human behaviour from the standpoints of the 
maker, the administrator, the interpreter and expositor of law, of 
one who іп any way deals with law or is affected by it. This book 
is divided into t9 chapters. In the first chapter, the learned author 
states and explains the nature and scope of Juristic Psychology, 
classifies the subjects into two main groups (т) The General Jugistic 
Psychology and (2) Special Juristic Psychology and shows why his 
book deals mainly with general Juristic Psychplogy. In the next” 
1I chapters he deals with psychological subjects. Chapter XIII 
deals with the subject “The unsound mind from the legal, medical 
and medico-legal point of view." The last six Chapters (Chapters 
XIV-XIX) deal with subjects of utmost practical importance to law- 
yers vis., Chapter XIV with Narration of the witness to the Judge 
-and Jury, Chapter XV with Psychology of judgment, Judicial truth 
and Judge’s mind. In Chapter XVI the learned author in dealing 
with the Psychology of crimes gives the definition of crimes accord- 
ing to Stephen, Markby and Mayne and discusses Lombroso's and 
Garofalo’s views on the criminal as an anthropological type. In 
the section dealing with sociological view about the criminal, men- 
tion may be made of the Salvation Army Settlements іп the Punjab 
for the reclamation of criminals, so highly spoken of by the 
Lieutenant-Governor of that Province. The section dealing with 
professional criminals is very interesting. We also find in this 
chapter the important subject of “The mother emotion of punish- 
ment and its operation ” discussed. Psychology of admission, confes- 
sion, Accomplice evidence, and behaviour as circumstantial evidence 
are the subject matter of Chapter XVII. Chapter XVIII deals with 
legal consciousness, Psychological origin of law &с., &c. Chapter 
XIX with the Psychology of the plaintiff's mind, the defendant's mind 
and the Legal Practitoner's mind. The masterly treatment of all 
these subjects clearly shows that the book is the result of immense 
industry and painstaking research. There is only one subject on 
which we want to draw the author's attention f.e., the itdex, There 
is an index, but it is not comprehensive and we hope the learned . 
author will make if more comprehensive im the next edition of his 
book. We can safely say that this work is a талыш addition to’ the 


legal literature of this country. б .* 
zy Ыы ° 


. 
| >œ М e 





1 


The Calcutta Law Journal. 





Vou xxvi. CALCUTTA, FEB. 16 & MARCH 1918. f Nos. 4—6. 





E THE SALE OF NON-TRANSFERABLE OCCUPANCY HOLDING 
*IN EXECUTION OF MONEY-DECREE AGAINST RAIYAT. 


The application of the principle laid down by the Full Bench of 
the Calcutta High Court in Dayamayi’s case (т) regarding the involun- 
tary sale of non-transferable occupancy holdings has led to strange 
results which it is the object of the present article to discuss. 


It was sometimes contended that, though there might be no 
custgm or usage under which occupancy rights were transferable, 
they might yet pass in execution sales and that such transfers, 
though not valid against the landlord, would yet be valid against 
the former tenant, This however does not appear to be the law (2). 
For there is no ground for distinguishing a voluntary sale from a sale 
in execution, and if a sale by private contract would not yalidly pass 
it, then a sale in execution would not equally pass it, and vice versa 
(3. As pointed out by N. Chatterjea, and Greaves, JJ. in а recent 
case (4): —“Тћһе Full Bench have laid down that an involuntary transfer 
i. e„ asale in execution of a money decree, (and not of a decree 
founded on a mortgage or charge voluntarily made) of the whole 
or fart of an occupancy holding, apart from custom or local usage, 
is operative against the raiyat, ‘where the raiyat with knowledge fails 
oromits to have the sale set aside (т). Itis true the question 
whether а raiyat is entitled to have the sale set aside or has the 
right to object to the sale before it takes place, were not in 
terms decided by the Full Bench. But if the raiyat has no right 
to object to the sale of occupancy holding in execution of a money 
decree defore it takes place or has no right to have the sale (after 


. (1) Dayamayi v. Ananda—20 С.І. J. 52 F. B. 
(2) Rampini’s B. Т. Act, gth Ed., 122. 
(33 Dwarka v. Harishq-I. L. R. 4 Calc. 925. 
(4) Badarinessa ч. Alagi Gasb(1915).21 C. L. J. 650, vm 
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it takes place) set aside, in other words, where the sale is valid (i e., 
e.g. where the holding is transferable), the sale would be operative 
against him, and it would be immaterial whether he had knowledge 
of the sale or omitted or failed to have it set aside. Тһе sale how 


@ 
ever, though invalid (i.e., e.g. where the holding is not transferable) 


may be operative against the raiyat, if he with knowledge thereof 
omits or fails to have it set aside. The question, therefore, of the 
omission or failure to set aside the sale with knowledge thereof, 
becomes material only where ¢he sale is invalid and the .raiyat has a 
right to object to it The Full Bench decision therefore dy implica- 
tion holds that the raiyat is entitled to have a sale of the holding 
in execution of money decree set aside а/е? it takes ‘place, аһа that 
the holding cannot be sold in execution of such a decrce where the 
raiyat objects to the sale before it takes place” *e * * 


, Even in a case where the decree-holder obtains the consent of. the 
landlord to the attachment and sale of the holding, but the judyment- 
debtor (the raiyat) objects thereto on’ the ground that it is not 
transferable, their Lordships havo been pleased to point out that : 

“as the raiyat cannot confer a title upon the purchaser without the 
consent of the landlord, so the /andlord alone, by his own ait and 
without the concurrence of the raiyat, cannot create a title in the 
purchaser. The two must concur in order that the transfer may be 
valid. Waving regard to the view taken by the Full Bench as to the 
involuntary transfer, we are unable to hold that the entire holding or 
a part of it can be sold in execution of a money decree tf the raiyat 
‘objects to the sale even if the landlord give his consent to such sale.” 1). 


In the earlier case (2) their Lordships have been pleased to state 
further :—‘‘Under section бо Civil Procedure Code, 1908, all saleadle 
property belonging to the judgment-debtor, or over which he has a 
disposing power which he may exercise for his own benefit, is liable 
to sale in execution of a money-decree. But a non-transferable 
occupancy holding is not saleable property, and the Full Bench 
decision does not hold that the raiyat has a disposing power over 
the holding. All that it'holds is that a voluntary transfer is oferative 
against him.” Я 

In the case just referred to (2) the occupancy holding was put up 
to -auction in execution of a money-decree аѓ the instance of a third 
party, But the question whether a síxzeen-annas landlord holding a 
toney-decree against one of his own raiyats can put up for sale in ёх- 

(1) Narayani v. Nabin--35 С.Т. J. 351 i e Ы 
(3) Badarenessa ч. dlam—31 C, L. J. 659, g 
. » . б 
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ecution that.zaeiyaf's óccupancy holding not transferable by usage, 
arosein a very recent case before the Patna High Court and reliance 
was placed on that case, Sharfuddin and Roe, JJ. of that Court ob- 
gétved :—" The whole current of case law is against the sale in execu- , 
tion ofan occupancy right without the consent of the landlord. It 
must be conceded that without the consent of the landlord an occu- 
pancy right is ordinarily not a saleable right. In the case noted 
below (1), it is assumed thatthe landlord cannot, against the wishes of 
the tenant, make this rightsaleable. On the assumption the rule pro- 
pounded in some of the earlier cases is overridden * * In 
the first of these cases (2), the decision was ultimately based on the 
fact that the raiyat had failed to come in under S. 244 (C. P. C., 1882) 
amd in the other (3), it is said :—‘In any case the decree-holder 
takes the risk and in fhe present state of thelaw the purchaser will 
purchage at his peril. These two decisions can hardly be taken 
as decisive. But the decision in another case (4) is decisive. But 
so also is that in the case first referred io (1). To get at the root 
of the matter it is necessary to enquire into the origin and nature 
of the occupancy right. That enquiry has been made by Jenkins C. 
J. ofthe Calcutta High Court in the case noted below (5). The 
basis of all authoritative statements on the subject is that the 
right of occupancy is a right. gersonal to the particular raiyar" (6). 
A personal right ie not а saleable right. * * ® Occupancy rights 
may by usage become transferable. But here there is mutuality. 
The ratyats as а боду desire a conversion of the personal nature of 
the right. The Jandlord acquiesces in that desire. Before the 
nature of the occupancy right can be changed landlord and raiyat 
must concur. This was the ratio decidendi in the most recent 
decision of the Calcutta High Court (1). The power of voluntary 
transfer is the measure of the power of involuntary alienation (5). 
The landlord cannot extend that power without the consent of the 
tenant, And on these grounds, their Lordships overruled the objec- 
tion of the raiyat (б). It may be permissible to point out, with due 
deference to their Lordships that, in the opinion of N. Chatterjea, J. 
of the Calcutta High Court the position that “the landlord cannot, 


(1) Narayani v. Nabin—2y C. L. J. 351. 

(2) Dwarka v, Tarini—I, L. К. 34 Calc. 199. 

(3) Saasarudfin v. Hemangini—16 C. W. М. 420. 
o (4) Annada т. Ratnakar —2 С. W, М. 572. 

(5) dgarjan v. Panawlla—J. L. R. 37 Cale, 687 (691). 

(6)*Afac Pherson v. Délecbhushan-—2 Р. L. J $30. The head-note in the 
reporti is quite wrong. . c? 
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against the wishes of the tenant, make this right saleable” (1), 
follows logically from the same Full Bench decision regarding the 
involuntary sale of the right and not a mere assumption’ of their 
Lordships of the Calcutta High Court in the case already referred, 
to (1) as their Lordships of the Patna High Court seemto have 
supposed, 

Further it follows from the Full Bench decision (2) that after the 
sale has been held, if the raiyat having no knowledge thereof (or of 
the proceedings leading thereto), applies to have the sale set aside, 
the sale cannot be confirmed, even though the decree-holder or the 
auction-purchaser odjains the landlord's consent prior to the sale or 
Secures a recognition of the purchase from him subsequent thereto (3). 
But the sale can be held if the raiyat knowingly does not objdft 
and after confirmation of the sale the raiyat canfot raise the objection. 

But with all respect to their Lordships it may be permissible €o 
point out that the aforesaid Full Bench have gone further and defi- 
nitely held that “a right of occupancy, which is not transferable by 
custom or local usage can be transferred,” though “the holding apart 
from a right of occupancy cannot be transferred,” (4), or, in other 
words, a holding with a right of occupancy attached to it can de drans- 
Jerred, And where the transfer is voluntary, the Full Bench have 
laid down that “it is operative against the raiyat.” As explained by 
Mookerjee, J. in a very recent case (5) :— The decision of the Full 
Bench shows abundantly that in cases of transfer for value, title 
unquestionably passes from the transferor to the transferee, even 
though there is no recognition by the landlord” * * * and 
although the validity of the transfer is liable to question by the 
landlord who is no party to the transaction, in other words, a transfer 
of this description cannot be impeached by the transferor, though the 
landlord may possibly refuse to recognise the transfer.” If that is 
во, it follows that the raiyat has “disposing power which he may ex- 
ercise for his own benefit” over the holding. A non-transferable 
occupancy holding can, therefore, be a/ZacAed, and sold in execution 
of a money-decree against the raiyat. Further it may be observed 
that in view of the Full Bench decision it cannot now be rightly 


(1) Narayani v. Nabin 25 C. L. J. 351. 
(2) Dayamayi v. Ananda 20 C. L. j. 52 F, B. у 18C, A М. 971 F. B. 3 
42 Cal. i74 Е. B. 
(3) Badarannessa v, Alam—a21 C, La J. 650 (652). 
(4) Vide judgment of the referring Judges in, davbika v. Ram—20 C, L. 3 
84:85 and the Е. В. decision in Dayamay?^: case para, ITI—Ibld, . 
(5) Bekarilal v, Sindkubala--22 С. W, Neaio-—Jbid. 52, 
. . 
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contended that the right of occupancy is a right personal to the 
particular. raiyat and that a holding in which the raiyat has a right of 
occupancy is absolutely unsaleable. Itis saleable in one or other 
of the circumstances already mentioned (т), and I have just shewn 
that th raiyat has the disposing power over his holding. As ex- 
plained in the case noted below (2), “the only person concerned in 
the transfer of a tenant's holding is naturally the landlord. If he 
consents to the transfer made by the tenant, there is an end of the 
' matter" “The tenant in this case is the judgment-debtor; he is 
bound to pay his debt; and if the landlord, who is the only other 
‚ party interested іп impugning the validity of the sale of the holding 
i ia the occupancy of the tenant, consent to it, there is no reason why 
if should be open to the tenant to object to the sale.” (3). The 
Legislature has declared i in the Bengal Tenancy Act that such a hold- 
ing may be brought to sale in execution of a decree for rent obtained 
by the landlord, that is to say, the whole body of landlords; and it 
has always been understood that if a raiyat sells his holding with the 
consent of the landlord the sale becomes effectual. It seems, there- 
fore, that in principle there is no difference between the case of a 
volurftary sale made by the raiyat himself and an favoluntary sale 
hala by ths Court if such sale is consented to by the landlord. The re- 
servation, therefore, made by the Full Bench in favour of the raiyat 
—vis that in ordet to be operative against him it is necessary that 
“the raiyat with knowledge fails or omits to have the sale set aside” 
(4)—has no application to such a case #.¢, when the landlord gives 
his consent, Before the Full Bench decision it was held that a sale in 
execution of a money decree of an occupancy right is valid and effec- 
tual if the sale is held with the consent of the landlord (5). Even 
share of a holding could be sold with the consent of the co-sharer 
landlords to the extent of their share. Thus in a case in which the 
co-sharer landlords to the extent of a r5 annas share consented to 
the sale, the High Court maintained an order passed by the Court 
below granting the decree-holder's application for sale of an occu- 
pancy holding to the extent of that share observing that the non- 
consenting landlords may give their consent affer the sale. In any 


(т) The F. B. in Dayamayi's case has definitely stated where the transfer by 
a ralyat is operative against the landlord, 
(2) Palukikar? v. Manneri-—I. І. R, 23 Calo, туд, 
(3) Dwarka v. Harrisk—1. L. R. 4 Calc. 925 (928) j-4nsada т. Ratnakar, 7 
C. W. N. 572. 
,U Bekari v. Sindhubala, з С. №. №. 210. 
^ (5 Анана, Ratnakar Dy e. W N. 572. 
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~ case the decree-holder takes the risk and in the present ‘state of the © 
law the purchaser will purchase at his peril.” {t} And it was not 
thought necessary that the consen? of the landlord should be obtain- 
ed prior Yo the sale and the sale was held to be valid if the landlorde 
subsequently to the sale recognised the purchaser and receivéd rent 
from him (2). But ЇЧ. Chatterjea, and Greaves, JJ. in a very recent 
case (3) observe: “The view taken in those cases can no longer be ^ 
maintained having regard to the decision of the Full Bench which, 
as stated above, has impliedly laid down that a sale of an occupancy 
holding cannot be held in ехеёойоп of а money decree if Hie tenant 
objects to the sale ”. > . ; 

Be that as it may under the rulings above referred to, in the 
absence of custom or local usage to the contrapy, a raiyati holding 
in which a raiyat has only a right of occupancy is not saleable at the 
instance of "any creditor of his other than the landlord seeking to 
obtain satisfaction of his'decree for arrears of rent (4). But where 
the ralyat with full knowledge of the execution proceedings and 
the sale had failed to raise the objection at the time of the sale that 
the holding was not transferable and the question was raised after 
the sale had been confirmed and after the purchase had been récog- 
nised by the landlord it was held that the sale was“valid. (а). 

This, however, does not apply to a sale held in exécution of a 
decree founded on a mortgage or charge voluntarily made by.the- 
raiyat in which case the transfer, though шош! 18 ue 
against the raiyat (5). 

The Full Bench has made no distinction between the accu) 
sale:of the whole and a part of the holding and the principles dedu- 
cible from its decision is applicable to both. (3). 

К Radharomon Mookerjee, 

j Vakil, Berhampore.’ 
(х) Shakaruddin v. Hemangani 16 С. W. М. 513. 
(2) Dwarka v, Tarani I. L. К. 34 Calc. 199 ; 5 C. L. J. 294 
(3) Narayani v. Nabin 25 C. L. J. 351. m 
(4) Bhiram v. Gopi L L. К. 24 Calc. 355 ; 1 С. №. М. 396—Peari у. 
Rati 31 C, W. №. 83, е 

(5) Dayomayi's F, B. case 20 С, L. I. 52: also Sadavi v. Paiaknatk—1 P. L. 
J. 257. 
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IS A TAXICAB A COMMON CARRIER ?* 
* The question whether one operating a taxicab service for hire is 
a cdħamon carrier of passengers is obviously a recent one; but since 
the taxicab is a mere mechanical successor to the horse-drawn hack, 
it would seem that it should be governed by similar principles and 
that, therefore, the two may conveniently be considered together. 
It,has been held that the term “common carrier” did not at 
common iaw embrace a carrier of passengers, but was confined to 
those carriers of. goods who, by the custom of the realm, are made 
virtual insurers of the goods in their posssssion during the course 
„ОЁ transportation (т). Because carriers of persons are not insurers 
of their safety, they are not, in this respect, common carriera except 
as to the passengers’ ‘baggage (2). However, it was recognized at an 
early date that carriers of persons, like carriers of goods, may by 
their undertaking so clothe themselves with a public interest as to 
incur the duty to serve all (3) for a reasonable hire (4), a principle 
of common law which was not restricted in its application to 
common carriers but was applied to many other callings (s. It is 

* Columbia Law Review Vol, XVII, No, 8, р. 710, 

(1) Central Ry. v. Lippman (1900) 110 Ga 665, 36 S. E, 202. 

(з) Story, Bailments (oth ed.) section 498; 2 Greenleaf, Evidence (16th ed ) 
section art. Greenleaf's statement, i574, is typleal of the earlier writers s ‘But 
hackney-coachmen, and others, whose employment is solely to carry passengers, 
are not regarded аз common cartiers in respect of the persons of the passengers, 

' but only аз їо their baggage, and the parcels which they are in the practice of 
» 





(3) Bennett. v, Dutton (1839) то N. Н. 481; See Jenks v. Colemn (C. C, 
1835) 2 Sumn, 231 ; 2 Kent, Comm, (14th ed.) section 602- 

(4) See Cole v. Gooiwin (N. У. 1839) 19 Wend 251, 261. 

(5) Thus, common innkeepers are under a similar duty to receive all, Rex v. 
Teens (1835) 7 C. and P, 213; See 6 Columbia Law Rev. 259, and cannot charge 
more than a geasonable price for the service rendered ı Merwingrfar v, La Fayette 
Hetel Со. (1914) att N. Y. 465, 195 N. D 656. 
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in this broader sense that the term “common carrier” is applied tof 

` carriers of persons, and really means “public carrier” (т). d 
That one engaged in the business ofcarrying pergons in an 
automobile for hire is either a common (meaning public) or a 
special (meaning private) carrier of passengers, depending upon éhe 


- circumstances, is self-evident. The real difficulty arise? in deter- * 
è mining into which class, under the facts in a given case, the 
carrier falls, i 


The rule announced in Gisbourn v. Hurst (2), that any man 
undertaking for hire to carry the goods of all persons indifferently, is, 
as to this privilege, a common carrier, has also been employed by 
the Courts in determining who are common carriers ef passep? 
gers (3). Accordingly a carrier for hire, whether of goody or 
passengers, becomes а common carrier only when he holds himself 
out to serve one and all indiscriminately, (4), so long as there is no 
legal excuse for refusing (5). It matters not that he has no definite 
route, nor schedule, nor that his charges are not fixed. Nor does it 
matter that he fails to serve all indiscriminately, so long as he pro- 
fesses to do so, and this is a question of fact in each case, Thus, 
persons operating stage coaches, omnibuses, trucks, movjng vans, 
and “jitneys” have been held to be common carriers where they 
represent themselves as willing to serve all. ` And it is not necessary 
that the exclusive business of the parties shall he carrying, in order 
to make them common carriers. On the other hand it is equally 
clear that those who do not hold themselves out to serve all buf 
select such employers as they choose are mere private carriers. бо, 
liverymen, conducting their business in this way, are not common 
carriers. 

Whether one operating a taxicab service is a common carrier 
should, therefore, depend upon the manner in which the business is 
conducted. Where the vehicles are kept in a garage and are rented 
to those persons with whom the owner chooses to make contracts, it 
would seem that there is no holding out to serve all indiscriminately, 
but the business is similar to that of the liveryman. On the other 
hand, where it appears that a taxicab company has entered into 
contracts with a rail-road terminal company and with various hotels, 
obligating itself to furnish sufficient conveyances to meet the needs 


(1) See Wyman, Public Service Corporations, section 18%. 

(2) (1710) 1 Salk. 249. 

(3) Benett ». Dutton (1839) 10 N, II. 481. 

(4) 9 Columbia Law Rev.1177. | А 
(5) то Columbia Law Rev, 353. e 
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V of all persons using the station and the guests of the hotels, the 
‘undertaking to*serve the public indiscriminately is sufficiently clear 
to make the taxicab company a common carrier. It is immaterial 
that the service is limited to persons using the station and guests of 
the hotels. No carrier serves all, the public, His customers are 
limited My place, requirements, ability to pay and other facts. But 
the public generally is free to go to hotels or make use of the station 
and there call upon the taxicab company for service. While in this 
case the contract obligation is strong evidence of the undertaking, 
still the holding out may be evidence by conduct as well as by 
words. And, therefore, where the taxicabs are kept on the streets 
eand make-a practice of carrying whomsoever may choose to employ 
them, it is submitted that this practice makes them common 
carfters (1). In the recent case of Anderson ү. Fidelity & Casualty 
Co. (3); involving the meaning of the phrase “ public conveyance 
* * * * provided by a common carrier for passenger service,” 
in a double indemnity clause of a policy of accident insurance, it 
was held that one injured while alighting from a taxicab was not 
within the meaning of the clause. The taxicab in question was one 
standing upon the streets awaiting employment when it was engaged 
by the plaintiff and a friend to carry them to a point within the 
limits of the city in which the taxicab company did business, The 
Court decided that because the plaintiff and his friend had, for the 
time being, the excltisive right to the use of the taxicab, and because 
it was not operated upon a fixed schedule or over a definite route, 
it was not, therefore, "a public ‘conveyance * * * * provided 
by a common carrier for passenger service.” It would seem that, 
in every case of general obligation to serve, the custom of the service 
qualifies the nature of the duty. Hence a sleeping car company 
which, although not a common carrier, is under a similar duty to the . 
public, is not bound to give to an applicant the upper berth of a 
section already engaged, although such berth is vacant. Similarly a 
common innkeeper need not accept a guest when the regular bed 
chambers are occupied, although two beds might be placed in one 
room or there may be room in the public halls (3). Moreover, the 
argument employed in the principal case was rejected in the leading 


(1) For the same reasons persons operating hacks and cabs upon the streets 
and holding themselyes out to serve the public indiscriminately have been regard: 
ded as common carriers of passengers, Lewark v. Parkinson (1906) 73 Кап, 553; 


85 P&c, 601. | 
(2) (1917) 100 Misc. 411 ; 165 М. Y. Зарр, 640, 
(3) Brows v. Brandt [1902] 1 КВ, 696. 
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case of Terminal Taxicab Co. v. District of Columbia (1), where theg 
Court admitted that the hirer of the taxicab would control the whole 
vebicle both as to contents, direction, and time of use, On the very 
point of construction of a double indemnity clause in а policy of 
accident insurance, there are cases in conflict with the principal 
case (2). Granting that there is possibly a narrower fheaning of * 
the term "common carrier " which would exclude taxicabs from the 
class, yet since the broader meaning undoubtedly includes taxicabs, * 
the latter construction should have been adopted in the principal 
case because of the settled rule that where a policy of insurance 1s 
so framed as to leave room for two constructions, the word used 
should be interpreted most strongly against the insurer. ' [t appears 
therefore, that the decision in the principal case cannot be supported 


upon any ground, , 


(1) (1916) 241 U. 5 252, . 
(2) Fidelity & Casualty Co. ч. Joiner (Tex Civ. App. 1915) 178 S, W 806. 
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Court- Fees Act (VIII of 1870), Sec $— Reference to Taxing officer—4Application 
22 ду respondent —4Apgeal accepted and registered, 

1918. Held, by the Taxing officer that there is nothing in section 5 of the 

R. A. No. 292 Court-Fees Act to prevent a respondent as one of.the parties to the suit, from 

and 293 of 1917. making a reference to the Taxing officer, provided there is & difference between 


— him and the Deputy Registrar as to the proper Court-fee which should be paid 
Ranga Lal Ganguly 
by the appellant, 
в. 


Civit, 


Nritya Kall Debi. It is open to the Taxing officer to deal with the question as to the correct 
February, ®, Court-fee to be paid by the appellant, although the appeal was accepted and 
— registered by the Deputy Registrar. 


Babu Manmatha Nath Pal for the Appellant. 
Babu Jyotis Chandra Hazra for the Respondent. 


Application by the Respondent, praying that the appellant may 
be ordered to pay ad-valorem Court-fees on Ris memorandum of 


appeal: 
`The following order was passede by the Registrar (H. М, 
Veitch Esq.):: 5 ° 
e К .? 
ee 2 . 
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& This is an application by the respondent in a Regular Appeal 
No, 292 of 1917 *that the ‘appellant may be ordered to pay ad 
valorem court-fees on his memorandum of appeal The appeal 
has already heen accepted and registered by the Deputy Registrar 
and,a preliminary objection was raised on behalf of the appellant 
* that, this béing so, the Taxing officer has no power to interfere or 
deal with the matter under section 5 of the Court-fees Act. This 
“Yiew, however, for the reasons set out below, appears to me to 
place an unduly narrow interpretation on the words of that section, 
the relevant portion of which reads as follows *=—“When апу differ- 
ence arises between the officer whose duty it is to gee that any fee 
ig paid under this chapter, and any suitor or attorney, as to the 
nebessity of paying a fee or the amount thereof the question shall 
whernfthe difference arises in any of the said High Courts be referred 
to the ‘Faxing officer.” “The officer whose duty it is to see that pro- 
per fees are paid is under the rules of this. Court the Deputy 
Registra, and it is suggested that the only occasions on which the 
Taxing officer can be called upon to interfere in a taxing matter is 
when there is a difference between the Deputy Registrar and an 
appellant and when the Deputy Registrar accordingly refers the 
dispute to the Taxing officer for decision. In the first place the 
term used is not “appellant” but “suitor” and the latter term is wide 
enough to include a respondent: See Mozley and Whiteley’s Law 
Dictionary gnd Desai’s Dictionary of Law Terms and Phrases in 
both of which the term is defined as meaning "a party to a suit or 
litigation." In the second place, section 5 merely says the question 
"shall be referred" to the Taxing officer and, if my view on the first 
point is correct, there is nothing in these terms to prevent a respond- 
ent as one of the parties to the suit, from making a reference to the 
Taxing officer, provided that there is a difference between him and 
the Deputy Registrar as to the proper Court-fee which should be 
paid by the appellant. 
The specific point now raised does not seem to have been dealt 
' with in any reported case, butthe above view finds some support from 
the decision of the Madras High Court in Ranga Pai v. Bada (1), 
where it was held in another connection that the term “suitor” in sec- 
tion 5 of the Court-Fees Act could not be confined to an appellant, 


I hold therefore that it is open to me as Taxing officer to deal 
with the question, as to the correct fee to be paid in this case. ' 


Türning to the merits of the dispute the facts of the case are as 
(1) (1896) L Le R. 20 Mad? go8, | . 
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follows. Certain property having been acquired under the Lang 

Acquisition Act the Collector awarded ‘the compensation money fo 
Nritya Kali Debi, a Hindu widow, the respondent in the present 

appeal and the present appellant, with two others “obtained а 
reference under section 18 of the Act to the Calcutta Improvement 

Tribunal. The widow claimed the money on the groumd that thes 
property was her 'stridhan' property: the objectors stated that the 
property was really her deceased husband’s; that they were tht 
reversionary heirs and that as the respondent had no power to 

alienate the properties, the compensation money should be invested 

and dealt within the manner provided by section 32 of the Land 
Acquisition Act. The President of the Tribunal decided i in favqur 
of the widow and it is against that decision that the present appeal 
is preferred. The appellant therefore does not claim to recefve the 
compensation money: he merely asks for ån order that it be invested 
to safeguard . his rights as reversioner. The contention of the res- 
pondent is that the case falls under section 8 of the Court-fees Act 
and relance has been placed on two cases; Sheo Rattan Kai v. 

Mohri (т), and уйнай Trinayani Dasi v. Krishna Lal Dey (а). 

The facts of the first named casc were exactly similar to those of 
the present case but it merely decides that in such a case tbe appeal 

must be stamped as an appeal from an original decree: and not as 

an appeal from an order. In the case of Srimati Trinayant Dasi v. 

Krishna Lal Dey (2), this Allahabad ruling is quoted as deciding that 

in such a case ad valorem fees would be payable. I think, however, 

with all respect that this statement is based on some mistake. It 

appears from the report that the Judges referred the case to the 

Taxing officer "for his decision and report as to what stamp should 

be paid on this appeal; if it be considered as an appeal from an 

original decree.” Then follow in brackets the words “the report 

called for having been supplied and the deficiency in the court-fee 

stamp having been made good, the appeal was put up for final 

disposal" There is nothing to show what the Taxing officer's 

decision was as to the fee payable. 

The facts in the case ot Zrinayani Dasi v. Krishna Lal Dey (2) 
were exactly the reverse of those” in the present case. ‘here a 
Hindu widow appealed against an order directing the investment of 
the compensation money, and claimed to receive the actual money. 
This case is clearly distinguishable from the pf sent case where the 
appellant does not claim compensation but merely asks for a direc- 

4 


(1) (1899) I. L, R, 21 All, 354. (3) (1912) L L. К, 39 Cale 906, 
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{фп that, to safe-guard his rights as reyersioner the compensation. 
money shall be invested. There is here no "claim" to an "amount 
“of compensation” to bring the case under section 8 of the Act, The 
appellant’s rights as reversioner might in certain circumstances bé 
at any time defeated’ by the widow and as he is only one of the 
Several revétsioners the amount which he would receive on the 
widow's death is a sum which cannot be calculated now as there is 
flo knowing how many of the reversioners will be alive on the 
widow's death. I think the case is one in which it may properly 
be held that it is not possible to estimate the subject matter in dis- 
pute at a money value. The case therefore falls under clause VI, 
article 17, schedule II of the Court-Fees Act and the memorandum 
of appeal has been sufficiently stamped with a stamp of Rs ro. 

THis order will also cover the similar application made in respect 
of the analogous appeal No. 293 of 1917.— 


REVIEW. 


Canadian Commercial Corporations by Victor E. Mitchell, 
Montreal, 1916. 


This is an extensive work on the Law of Commercial Corpora- 
tions as prevalent in Canada. The text occupies over боо pages 
while the tables and index account for another 800 pages. It would 
be a mistake however to suppose that the work is intended only for 
references, The first chapter gives a very clear statement of the 
general principles of the Law of Corporations and the subsequent 
chapters embody lucid expositions of successive topics. The work 
is characterised by lucidity of statement as also incisive criticism of 
judicial decisions. References are made not merely to Canadian 
decisions but also to the judgments of English, Scotch and Irish 
Courts and occasionally also to Australian judicial pronouncements. 
To the industrious lawyer who is not frightened by the size of the 
volume the perusal of many of the chapters will prove a veritable 
intellectual treat. — e ! | 
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Sanderson, C. J. and Beachoroft, J.—The criminal business 
other than undefended cases, and also all applications'in connection 
with orders passed by civil Courts under sections 195 & 476 Criminal 
Procedure Code, and urgent applications in appeals faom "Original 
Side. 

' Woodroffe and Smither, JJ.—Privy Council matters anti 
second appeals from Groups I & IV and miscellaneous appeals, and 
rules (not relating to regular appeals) of the same Groups. 

‘Chitty and Walmsley, JJ.—Appeals under order 41, rule rr 
from all Groups ; and second appeals from Groups IT & III, ami 
miscellaneous appeals and rules (not relating. to regular appeals) of 
the same Groups. . 

. +Fletcher and Shamsul Huda, JJ,—Letters Patent appeals, $ 
and second appeals from Groups II & III, and miscellaneous 
appeals and orders (not relating to regular appeals) of the same 

£Groups. 

М. В. Chatterjea and Newbould, JJ.—Regular appeals from 
Groups II & ITI, and rules relating to such Groups. . 

' Teunon and Richardson, JJ.—Regular appeals from Grouns 
I and IV, and rules relating to such Groups. 

Chaudhuri J. and Greaves, J.—Original Side. * 
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С .' SCIENTIFIC STUDY OF LAW. 


(?n the threshold of a new course of study it is natural to ask - 
(т) What is the object°of the course of study? (2) What is the 
nature of the special subject of our study viz. Jurisprudence? 
(3) What is the use of this course of study ? A complete study of 
the law may be divided into three stages. In the first stage the 
student acquires knowledge of those rules which make up the law, 
as mere isolated rules, this might be sufficient for a considerable 
skill and*proficiency in practice. This corresponds with the syllabus 
of studies for the “Pleadership and Muktearship” examination in 
Bengal In the next stage the student will comprehend those rules 
as parts of, a classMied and orderly system exhibiting the law as a 
science and such is the case with the students who go up for the 
Bachelor of Law Examination in this country. In the third—the 
final stage the student is to explore the realms of science which lie 
beyond the immediate boundaries of the law, and ascertain its 
origin, its essential nature, the method of its development, the func- 
tion it fills in human society and the place it occupies in the general 
system of human knowledge, or in other words the student is to 
study what may be called the philosophy of the law. Such is the 
object of this course of study. The object of the M. L. course is to 
impart scientific legal education. The means of scientific knowledge 
of law is provided by juristic hodegetics (Garies Science of Law, - 
section 59, page 303) which is also known as Methodology of Legal 
Science and it deals with the kind and method of study of the 
science of law. But the next question is, what do we understand by 
“scientific knowledge of law”? Scientific knowledge is knowledge 
which classifies its objects according to their similarities and differ- 
ences, and according to their coordination and subordination, in a 
fixed, living and organised wholé, The main characteristic of 
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sdlentific knowledge is that it is systematic. ‘Systematic knowledge 
of related facts" says Garies.(Science of Law, section-3, page 13) «4 
what constitutes a science", The scientific knowledge of any positive 
legal system may be acquired by three different methods, viz.— 

(i) Dogmatic method. Е 

(ii) Historical method. . 7 « 

(її) Method of Interpretation. 

(i) Dogmatic method, This method seeks to embrace the entire * 
extent of positive law as a system, from the beginning, and to state it 
as such. In this method the isolated standards of legal order are 
regarded at опсе as parts of a system. They are arranged and 
organized according to the laws of logic, by means of definition, . 
and classification. и * 


(it) The Historical method endeavours to exhibit legal ога as 

a progressive unity. It shows the origin, évolution, alteratibns and 
modifications of individual legal institutions in the efflux of the 

history of the social entity under whose authority regulative precepts 

of conduct develop into legal rules Such Study of any positive 

legal system is very difficult and unsatisfactory if there is no legal 

P history of that country. Where it is historically established that the 
existing law of a country is a compound of foreign standards and 

domestic rules, each group of legal rules distinguished according to 

origin, requires special historical and dogmatic treatment and exposi- 


tion. 5 z 


(iti) The method of interpretation, It starts from the text of a 
given standard, preferably a legislative enactment and demonstrates 
the legal rule in itself, apart from its dogmatic connection and its 

| bistorical development, It seeks to attain through the meaning of 
spoken words, as they are expressed, a systematic organization 
without which scientific knowledge cannot exist. 


Tt should be noted here that the existence of these three methods 
of study separately, or in combination, indicates that the separate 
divisions of positive law do not necessarily coincide with the 
separate divisions of legal study which are called the departments or 


"disciplines" of study. . 
bosses of Now, ше separate cisions or departments of legal study may be 
Legal Science. classified into 3 main divisions : 
Е I. Principal studies. . 
П. Subordinate studies and о 
II. Auxiliary studies, ө 
The first division of legal study ise. the subject of principal 
* * А . * 
e? ii Ы 
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tudies may be subdivided into 3 classes (A) Private Law (including 
M. Law of Person and Law of Things : Garies $$ 15—36. Codifiva- 
tion in British India, Lecs. VI and VII). 
Р (В) Public Law (including Administrative Law. Criminal Law 
and,Law of Civil and Criminal Procedure (See Garies $ 60 and page 
• 335. Cod ation in British India Lecs. VI and VIL). 
(C) The third group is a mixed group composed of matters in 
* common with both private and public law including International 
Law (public and private). This group includes (in England and 
Germany) church law, general and particular of the different creeds. 
The LfWws of adoption, marriage and stridhan of the Hindus 
wey be placed under this group. 

"IL The Subordinate studies may also be Bubdivided into 3 
subdfvisions, viz. 

Р (А) Subordinate histoPical studies including the history of foreign 
æ and mdigenous law e.g. Лолу of English, Roman, Hindu and 
Mahomedan Law. 

(B) Subordinate “encyclopedic” Fay or juristic survey includ- 
ing comparative law which is the basis of Philosophy of law (See 
Josef Kohler's Philosophy of Law, Vol. XII. Modern Legal Philo- 
sophy sefies) 

(C) Subordinate technical studies including (а) Medical technic: 
medico-legal science necessary for expert proof and the establish- 
ment of facts in Civil#and Criminal cases. (2) finger print study. 


III. The Auxiliary studies include the study of all those sciences 
of which students of legal science who would accomplish success 
cannot be ignorant. (т) In the understanding of legal sources a 
knowledge of languages (e.g, Latin, Sanskrit and modern European 
languages) is especially requisite and a familiarity with general, 
political and economic history is equally necessary in the under- 
standing of the law itself. 


(2) Science of finance, theoretical and Practical Political economy. 


Now such are the methods and departments or divisions of legal 
study and from this survey we can easily find out how much or 
rather how little of this course af study is covered by the syllabus of 
the B. L, Course of our university and what vast domain of unex- 
plored region lies before us. 


The second question is what is the nature of the subject of our 
study (Jurisprudence) in this course of lectures. We know that jurists 
may be classified into threg groups (а) philosophical: To the 
philosophfcal jurists law 4s the expression of an idea. It is an ex- 
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pression of right and justice, found rather than made by legislator П] 


or Judge от text-writer : (4) Historical jurists : To whom also law is 
found and not made but to him the thing found is not an . expression 
of an idea, but a principle of human action found by human ex- 
perience and developed as a гше of law: (с), Analytical jurist: "Bo 
whom the law, at least in its matured form and in develojfed co.n- 
munities, is the product of conscious and determinate human will. 
As the world has grown wiser with the march of qme, each class of 
jurists has somewhat abated its pretensions and bas each taken what 


is good from the other and wecan even now hear the dying echo’ 


of distant din of clashing words of the Knights of the different 


schools across the seas. In England, tbe analytical and’ þistorical e · 


schools have been tending to a common ground. In Germany thé" 


philosophic 1 and historical schools have been approaching each 
other. “ This approach of schools” says Roscoe Pound (Infroduc- 
tion to Modern Legal Philosophy series vol. I) "formerly at swdrd’s 
point has taken place through the development of comparative juris- 
prudence by both schools, through the abandonment by the philoso- 
phical school of the quest for a metaphysical science of absolute 
legal principles, and substitution of an endeavour to deduce and fix 
the element of the just in and out of the positive law, and fhrough 
the giving over by the historical school of the view of their founder 
that the Roman lawyers ofthe 3rd century had such a monopoly 
of legal genius that modern peoples could do nó more than develop 
Roman principles by experience of life and of litigation. Along 
with these movements, the rise and progress of that view of the 
political and social sciences which bears the awkward name of socio- 
logy has had an influence upon juristic thought the results of which 
for the most part, are yet to come ... to-day there are in Germany 
sociological jurists of philosophical, historial or analytical tendencies, 
rather than jurists exclusively philosophical, historial or analytical." 
In England, America and in India we have as yet no sociolo- 
gical jurisprudence and no modern philosophical jurisprudence. 
Every phenomenon depends upon the medium in which it is pro- 
düced. Law is also governed by this general rule and it depends 
орол the social medium in which it i$ applied (Korkunov's Theory 
of Law BK. ПІ. Chapter І, page 259) .“The future" says 
Roscoe Pound, (Introduction to Modern Legal History series Vol. I. 
Garies Science of Law, page viii.) “will demand nct merely that legal 
science be unified, but that it be unified with the social sciances 


* of which it is by no means the least" «Һе subject of this course 


of lecture will be mainly “sociological” net analytical or ‘historical 
е 
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jugisprudence. Now, what ig the nature of society’s influence over" 
law and over the state, which is the form of social life most closely 
connected with law. This brings us to our /Aizi question—what is 
the use of this course of study. The answer to this question will 
clearly show the practical importance of this course of study. 

* The expfanation of society has often been attempted and many 
theories about its origin and development have been advanced but’ 
all those theories may be classified under 3 heads. 

viz. (1) The Mechanical Theory of Society. 
(2) The Organic Theory of Society. 
(3) Psychical Theory of Society. 
SG) Accerding to Mechanical Theory society is a wholly artificial 
creatign, man's work is produced by his will. This conception of 

‘society prevailed in the ` 1$th and 18th century. It was the conse- 
quence of other philosophical and psychological ideas. Philosophy 
at that time did not consider the universe as a living whole ; the uni- 
verse was divided into two distinct parts, spirit and matter, the two 
combined by a mechanical juxtaposition. ` 


Society presupposes the combination of individuals. It cannot 
Ба the resw't of a single will. Several wills are necessary for its for- 
mation. The mechanical theory explained the formation of society 
as the result of an agreement amongst men, а social contract. The 
cause of this contract was merely the necessity of combining separate 
individual forces which were too weak for the combat with external 
nature The power confided to society had no other end than the 
guaranteeing of external security and internal order. 

The conception of social life thus established was an entirely 
individualistic one. The personality of the individual was regarded 
as the dominating principle and controller of social life. Nobody 
imagined that the individual depended upon the medium in which 
he lived. 


This purely mechanical theory of the formation of society is to- 
day wholly abandoned as being in absolute confradiction with 
received history and'psychology. History compels us to recognise 
the social state 8s the true natura! state of man. Everywhere, even 
in the most remote times, men existed in a state of society and there 
із no reason to suppose that the øre-social, natural state out of which 

` men emerged by means of a social contract, ever had any existence. 
Psychglogy on the other hand teaches us that the intellectual de- 
velopment of man is specially due to the influence of Ms social en- 
vironment." tm 
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Formation of 


Society : Mechanical 
theory, Korkunov, 
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Though the mechanical theory has now been, given up we shoul 
recognize that it has played a great role in history." This theory i 
the first of the attempts to give a scientific explanation of social 
phenomena. Prior to it the social life was considered as the pro» 

, duct of an outside force, independent of society and its elements, 
Mod theory The extreme consequences to which the organic corfteption has e 
of M rd and been drawn have led certain jurists, like M. Fonillee in France and 

Kareive in Russia, to turn back to the old mechanical theory ой 
society with a little modification. They admit that society in its 
outlines is established independently of the human will, but affirm 
at the same time that its progressive development has resulted more 
and more from the interposition of human wills. They do net 
consider agreement—the formation of society by way of contract, as 
the starting point of social life, but on the contrary, as the тебїї of . 
a long social evolution as the purpose of social progress. ^" ЕС 
But this modified mechanical theory is open to critichsnron "€ 
several points—the motion of a conventional organism carries in itself 
an invincible contradiction. Organism and contract are two concep- 
tions which exclude each other. 

The Organic theory, (2) The Organic Theory. The organic conception of society 

hardly appeared before the end of the 18th century, though in the 

most remote antiquity we meet with something like it. But the 
conception of an organism in the particular sense in which it is used 
now was unknown before the end of the * 18th century. The’ 

Leviathan state of Hobbe’s is only an immense machine, It is 

not a living organism but an automaton. For Descartes and his 

successors and other materialists animals were only:machines moved 
in an automatic fashion. It was the same with the human body, 

The soul ih connection with the body played the part of an 

indifferent spectator. Spinoza and Геібнігз had also the same 

opinion as regards the relation of the soul and body, but this was 
not the unanimous opjnion of the sages of old. To this mechanical 
conception of life in man and in the animal is opposed that of 
spiritism of Pythagoras, Plato, Aristotle, Paracelsus, Van Helmont 
and Stahl. According to Stahl (who lived in the 18th century) 
the body is only an inert instrument, the puppet of some immaterial 
force and having no activity of its own. That immaterial force was 
the soul—the invisible time marker, who controls the movements of | 

all the functions of the organism. e 

In the mechanical as well as in the spiristic theory the kody is 
only a machine ; but the difference betgreen them consists in that. the 
machine according to the mechanical theory, is considered as acting 

- . 
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automatically, and according to the sfiristic theory as the passives 
irltrument of the, soul, as‘ without independent activity. Out of 
these theories there could scarcely arise any clear opposition between 
the organic’ and mechanical conceptions. It was only after the 
appearance of the vital theory of Bichat at the end of the 18th cen- 
tury ‘that such an explanation was offered, According to Bichat the 
phenomena of life are explained by special vital properties innate 
ip the living matter which constitutes the living organism. This 
doctrine of vitalism created at once a complete opposition between 
living and dead matter, between a mechanism and an organism, 
between physical and biological sciences. 5 


-e At the ehd of the 18th century there appeared for the first time 

ineShilosophy a clear opposition between the ideas of organism and 

mechahism, first in Kant and then in Schelling. Schelling explains 

К -all the phenomena of tle universe by their analogy to the organic 
et die, . 

la the influence of these new theories must be added the 


historical tendencies which had then already manifested themselves. 


The mechanical theory explains social organization not as the 
result of a long evolution, but as an artificial institution of man's, 
may vary ‘according to men’s tastes and without relation to the past, 


Itsees no connection between past and present and is in its 
nature anti-historical, К 


The historical connection on the other hand emphasizes the 
connection between past and present. In seeking to establish its 
analogy the historical doctrine naturally turns to the organic side. 
“Tt js in such a medium that the past and heredity play an import- 
ant part. For all these reasons the organic conception of social 
phenomena became very popular in the roth century. The 
sociologists as well as the positivists adopted it. Of all the forms 
"which the organic theory takes, the most accepted was that which 
agreeing with positivism identifes the laws of life with those of 
society. “Up to the present time" says Korkunov (page 278) “in fact, 
the organic doctrine has led to no distinct conclusion, has not to its 
credit & single previously unknown principle, It has given to matter ; 
which already existed only а novel form, has only furnished a new 
system of exposition.” Such are the defects of the organic theory as 


& theory. Ж 


In studying sciences relating to inorganic world we see that all Mechanical atid 
conceptions are based uponeexisting facts; all phenomena are  °tganic theories of 


: we society. 
determined’ by present comditions, In mechanics, in physics, in е 
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«chemistry, the doctrine of development, the history, the m 
of the science, if we may so call it, does not exist... j 

But if we look at the phenomena of organic life, we find that the 
study of isolated phenomena without examining their successive 
development is impossible. 

Life according to Spencer is the capacity to adapt oneself Lus 
external conditions. This means that every animal can adapt itself 
to conditions because its existence is to that extent determined -by 


its past, by the vital force received at birth. The inorganic world 187 


determined by present conditions, the organic ome by both the 
present and the past. 

If we study the social phenomena the first point we want to know 
is whether these phenomena are determined by the presfnt, or the 
past, or by both, or by some new element. e 


The general laws which govern the organic and inorganic world . 


apply equally to the phenomena of social life. The present pla 
great part in all societies. Such for example is the situatigh in 
which a state finds itself by reason of international conditions—the 
past also plays an important part in social affairs. Each generation 
has a certain influence upon the development of future generations’ 
social life. The life and organization of a society yield the more to 
the influence of the past, the richer that past is in historic events 
and thus a society actually weak may nevertheless subsist a long 
time merely from the prestige of a glorious past eg, the Jewish, the 
Indian and the Chinese communities. 

By the side of the historic life which helps to determine social life, 
and with its present conditions favourable or otherwise, there is, 
besides, "a ZAird very important element which constitutes the 
characteristic trait of social phenomena ; it is that man endowed 
with memory and consciousness passes easily in thought from the past 
into the future, Memory and desire are two sides of the same 
phenomenon. What man by his experience has gathered and 
accumulated in the past, he transfers under one form or another 
into the future. He is capable, in a word, of forming a conception 
of the future, an ideal.” 

Society therefore is controlled Фу three following distinct ele- 
ments i 

1. The present conditions under which it exists. 


2. Its past. ° 
3. Тһе ideal drawn from the past. . 
(To be continued.) 
. B. К. Atharyya. 
2 ` .' É . 
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She complexity of organic Ше, according to Claude Bernard, 
depends! upon the fact that besides its ex/erma] environment each 
otganism has, so to say, an infernal environment consisting in its own 
ius element. To its infernal environment is due the relative 
independence of the organism from its surroundings at any particular 


moment of its Ше, By this means is established its relation to the - 


past ; since this internal environment is a product of past activity. 


If we'apply this comparison to what takes place in social order, 
we may say that society has triple environment vis. 

‚(т) An external one, formed at any given moment by its existing 
physical ang geographical conditions and those of other societies 
then existing. 

(2) An interior environment, composed of the customs and 
institutions bequeathed by the past. — , l 

(3) A special ideal, intellectual environment. н 

This triple connection of social phenomena with present, past 
and future time or in other words with the external, the interior and 
intellectual environment causes all the differences between society 
and organism. | : Я 

In affirming that society is affected by a special ideal and in- 
tellectual environment, we recognize that the bond connecting the 
different members of society hasa moral, psychical character and thus 
explain the absence of any phy§ical connection in human societies. 
Psychical phenomena are distinguished before all from material oncs 
in that they do not rest upon any local base, the spiritual connection 
between the members of the same society does not require physical 
contact. 


The dependence of socijal phenomena upon ideas of the future 


explains -Why socicties know no natural death. In organic lije vital 
: e СЛ е 


Causes of difference 
between society and 
organism, 
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efiergy necessarily exhausts itself with time, and „Ше more rapidly 
the more active the life. In sociefy on the contrary although there 
isan equal expenditure of energy, there is no ‘exhaustion because 
the expenditure is replaced by new force drawn in by thé ideal which 
guides and inspires the whole society. Ancient customs disappear, 
old institutions become useless but this does not cause éhe death , 
of the society. 

If any society keeps its сааб for psychical creation, if it conti- « 
nues able to fashion a new ideal, the old and feeble customs will 
be replaced by new legislation (rather rules of law), new beliefs will 
arise and society will draw from them a new source of life. So there 
isno limit to the social life, Societies doubtless гай and have. 
perished, but differing in this respect from mechanical atigregates. 
they know no natural death and this same absence of death expimins 
the absence of reproduction and multiplicatton, the one depending 


upon the other. . 
Defect of organic The organic conception of society cannot explain all social p 
theory, mena and must give place to the psychical conception of it, which 


recognizes the ideal that guides all human society, as a factor dis- 
tinct from the social aggregates and which places the phenomena of 
social life side by side with those of the organic and inorganic world 
as an independent group, and one wholly apart from the pheno- 
mena of the world, 

The mechanical theory of society, as pointedeout before, denied 
history and its influence over social phenomena. 

The organic theory on the other hand has always recognized the 
existence of a connection among social phenomena and affirmed 
the influence of the past in producing the facts of the present It 
has given a new impulse to the scientific explanation of social 
phenomena. But this theory stops half way—it does not regard the 
future and leaves the important part played by the conception of 
future, in the development of society, out of consideration. The 
mechanical theory does not recognize the importance of the past—the 
organic theory regards the past but does not regard the future, 

iM theory of But the psychical theory recognizes the important part played 
both by the past and the future. "There are numerous points of re- 
semblance between the organism “and society, but the society is an 
organism presenting important peculiarities arising out of its power 
of forming an ideal of the future. 

If the capacity to form an ideal is a düsicienede sign of all 
social phenomena, we must conclude thaj this capacity is in direct 
proportion with the development of socialgife. The weaker social 
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& bonds are among people, the weaker their intellectual development 
and greater their carelessness of the future. 


The rfext point to be noted about the psychical theory is that if 
the notion of the future, the capacity to create an ideal, is propor- 
tidnal to the development of social life, the conditions necessary 
for the development of the psychic faculty, creatress of the ideal, 
ought at the same time to serve for the development of social life. 
This is what in fact happens. The conditions for the development 
of the psychic life of the individual and those of the development 
of social life are identical. 


If in che organism the independence of distinct cells is in inverse 
-proportidh to the development of the organism as an entirety, we 
carmot establish on the other hand in the social life that the inde- 
pendence of the membess of the same society diminishes as the deve- 
lypment of the society augments, But on the contrary, individual 
Т ЕЛ is one of the prime conditiorís of social development, 
where the development of individual thought is stifled, the growth 
of the social ideal is impossible, society retrogrades, finds its deve- 
lopment paralyzed, its internal as well as external relations less 
active. „ If such a state persists, the existence of society is imperiled, 


If the conditions of psychic and those of social development, are 
identical, we ought to understand why a human group in which the 
conception, of the fature plays an important part is very strongly 
united and capable of maintaining itself against unfavourable 
external conditions. Such is specially the case with the Hindu and 
Jewish society. The national life of the Hindus and Jews was 
controlled to a large extent by a conception of the future, in the case 
of the Hindus the future life and in the case of the Jews by the 
expectation of the Messiah, despite all the unfavourable conditions 
of their existence. The respective national bond which unites those 
people is really wonderful. 


No possible limit can be placed on social ideal and therefore 
no possible limit can be assigned to social growth, and there is 
no model type which can be set up beyond which it is impossible 
togo. Such limits, such modél types, on the contrary exist in the 
organic world. In society we notice another phenomena ой. a 
change of ideas can bring about a complete change in social life. 
Some of the foll»wers of the historical school admit for society 
as fer the organism a type determined a priori from which insigni- 
ficant deviations are scarcely possible. According to them there 
exists in “each people a quie g settled natural genius and some pecu- 

*-à „ә 


^ 


‘ 


' TTE CALCUTTA LAW JOURNAL. [You. XXVTI. 


liarfties and functions equally settled and not subject to alteration у 
in the course of historic evolution. 5 

"This doctrine appeared іп the political field" says Korkunov 
(Theory of Law, section 37, page 296) “as a protest against the 
tendencies towards revolution at the end of the r8th century, and 
against the attempts made to bring into our country (Rifssia) the 
political institutions of England." 

According to these jurists the political organization of England 
is good for England alone, for it corresponds to a national genius 
very peculiar. France, Germany and other countries ought to* 
develop themselves by other means more conformed to their national 
genius. Just as a bird cannot become a mammifier, so no’ state can e 
change its institutions, its organization which is conformed to the * 
national spirit. А È 

But this doctrine of the Historical School *is false and shońld be 
rejected, since a change produced in the social idea may bring abo 
a change in the whole social development. The influence of. 
people upon the life of another is a proof of this, Theideal is а 
force supporting the social life and this ideal may be the result not 
merely of our own experience, but also of the experience of neigh- 
bouring peoples. Ву the study of another people's orgarfization, 
of its political development, the members of a political society can 
form a political ideal like tothat of such people. There should be 
assimilation of the ideals as in Japan, otherwise ifitroductign of such 
ideals will be something like putting new wine in old bottles and will 
result in revolution and bloodshed as in Persia and Russia. 

There is another reason why we should have scientific study 
of law. More than half a century ago the Second Indian Law Com- 
mission reported (see Codification in British India Lec. I page 
65). "We have arrived at the conclusion that what India wants is 
a body of substantive civil law, in preparing which the law of 
England should be used as a basis, but which, once enacted, should 
itself be the law of India on the subject it embraced. The framing 
of such a body of law though a very arduous undertaking, would be 
less laborious than to make a digest of Ше law of England on those 
subjects, as it would not be neces&ary to go through the mass of 
reported dicisions in which much of English law is contained. And 
such a body of law, prepared as it ought to be with a constant regard 
to the condition and institutions of India, and the obaracter, religions 
and usages of the population, would, we are convinced, be of great 
benefit to that country . . . But it ig,our opinion that no portion 
either of the Mahomedan or of the Hindu aw ought to be* enacted 

. 


$ Г .* 


* * 
e e 
sf е 
e е 


42r" 


о. ә 


° 
THE CALCUTTA LAW JOURNAL, . [Уо XXVII, 


> А 
practitioners (however able they may be) аге поб capable of subordg- 


nating details to generalities and of perceiving the extent of such 
generalities and moreover are incapable (from want of any standard 
of comparison) of appreciating the defects of their own system, But 
at the same time it is erroneous to suppose that Theory and Praetice 
are incompatible, though there are doubtless msn to whofn theory 18° 
more particularly useful ; while there are o:hurs who would do well to 
avoid it. In crder that even lawyers may be fitted for guiding legis" 
lation, it is necessary that they should be lawyers who not only 
possess the indispensable requisite of familiar acquaintance with the 
actual system, and with the actual position of the country, but should 
also be acquainted with the science of legislation, generdl and сот» 
parative jurisprudence and all those sciences (eg. Political Econonly 
etc.) from which the science of legislation, considered as the science . 
of law as it should be, is in great measure "derived. Withóut these " 
studies they cannot and will not appreciate impartially anda, 
the merits and demerits of the existing law, the wants of the iy, 
the expediency or inexpediency of proposed innovations.” The 
talent and knowledge requisite for such a task cannot be acquired 
by a merely empirical study of any particular system of*law, or by 
the mere habits of applying its rules to particular cases in the course 
of practice. They can only be acquired by "scientific study of law." 
The Indian Universities should therefore encourage the study of 
comparative jurisprudence and of such study as will produce 
“scientific” lawyers. We have the example of the Japanese to show 


‘how such a body of lawyers can be trained. To the student of . 


comparative legal science and especially to the student of the Anglo- 
Indian jurisprudence Japanese law is of interest by reason of its 
long history and because of the extent to which its development has 
been modified by the reception and assimilation of foreign institu- 
tions. At the same time we should also remember that though the 
present Japanese legal system is derived from occidental nations, yet 
the power of assimilating western ideas Japan owes to nobody ; it is 
the native genius of her people. The Japanese students absorbed 
foreign laws at Paris, Leyden, Leipzig, , Berlin and the English Inns 
of Court. Almost simultaneously occidental law began to be taught 
in japan (п а separate law school attached to the department of 
Justin and in two or three private law schools French law was 
taught, and also "natural law." This latter law “Was simply general 
west European law viewed from a French angle," English lagy was 
taught in the Imperial University of &okio from 1874.. In 1887 
legal instruction in the University of TÓkio was reorganized in four 
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spctions, English law, French law, German law and , "Politica 
science." Simultaneously, as' in the theoretical reception of Roman . 
law in medieval Europe, there was an attempt to popularize the 
foreign law by translations and treatises in the native tongue. In 
187% was established a Government bureau for the “investigation of 
*instituticns¥ and one of the first products was a translation of the 
French Codes. 7 
* "The study of comparative Jurisprudence is of great importance 
in India because the sources of Hindu law are not the same as those 
of modern laws, nor was the method of development of Hindu law 
the same as the present. day method. According to Anglo-Indian 
Jurisprudence fw is a command of the sovereign and the present 
théory of legislation in this country is not a theory of Hindu law 


, but 8f modern jurisprudence, This change of theory is responsible 
- fora good deal of the difficulties now met by the Anglo-Indian 


legislators and administrators. According to Hindu Jurisprudence 

la arded as commands not of any political sovereign but of 

the Supreme Kuler of the Universe. While on the one hand, the 

belief in emanation of Hindu law from the Deity “made it in theory. 

absolutely unalterable by any temporal power, on the other hand, the 

very absemce of temporal sanction in the majority of cases, and Һе” 
feebleness of its connection with temporal authority rendered it 

practically a system most readily adaptable to the varying wants 

of society." , . 

"Now," says Sir Gooroodas Banerjee (the Hindu Law of Marriage 
and Stridhan, 3rd Ed. p. 5) “the changes which have taken place in 
the course of time, both in the internal structure and the external 
surroundings of Hindu society, must have continually presented 
motives for deviating from the rules laid down in the primeval code 
—motives which could bé but insufficiently counteracted* by the 
spiritual sanctions by which most of those rules were enforced. 
Thisled to innovation, and what was excused as necessary and 
desirable innovation in one generation, came to be revered as 
custom in the next, and thus have been brought about, slowly but 
steadily, those numerous and important changes in the Hindu Law, 
which may be seeh at a glance by comparing the prevailing practices 
ofthe Hindus with those enjoined or reprobated in the Institutes 
of Manu or any other ancient sage. ... To this mode. of develop- 
ment of Hindu laweby the displacement of old and obsolete rules 
by growing usages, the interpretation of texts by commentators has 
served as an important auxiliary. Each commentator under the 
guise of ifterpretation -ofte moulded the ancient texts according 
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to his own views of justice or expediency. Апа, аз the authority 
each commentator was received in some places and«rejected in others, 
there arose what have been styled the different Schools of Hindu 
law.” Whenever the sishfas sanctioned any change, such a change 
was at first looked upon as necessary or desirable innovation, The 
legal consciousness of the people tolerated, though it did not wel-e 
come, such changes because they were approved by the sísA/as. 
Now, because of the well-established principle of religious neutrality* 
of the Government of the country the only people who are to 
discharge the duties of the s/sA/as of the present time are the lawyers 
who get scientific legal training. 





,memorial presented at the Annual Meeting of 


sees 

Before leaving this subject I must mention a curious coincidence jn the history’ 
of scientific legal education in the United States of America and iu Bengal. 
In 1907, the then Vice-chancellor of the Calcutta University was pleading for 





the cause of scientific legal education in this country. The Association of the , 


American Law Schools was also busy finding out means for attaining,the object. 
about that time in the United States of erica. The movement began in 





Schools in August 1910 we read “We are on the threshold of a long period of 
constructive readjustment and restatement of onr law in almost every department. 
We came to the task, as a profession, almost wholly untrained in the technic of 
legal analysis and legal science in general Neither we, nor any community, 
could expect anyth but crude results without thorough preparation. Many 
teachers, and scores of students and practitioners, must first bfve become 
thoroughly familiar with the world's methods of juristic thought. Аза first 
preparation for the coming years of that kind.of activity, it is the part of wisdom 
first to familiarize ourselves with what bas been done by the great modern 
thinkers abroad to catch up with the general state of Jearning on the subject. 
Altera season of this, we shall breed, a family of well-equipped and original 
thinkers of our own, Our own law must, of course, be worked out ultimately by 
our own thinkers (1) but they must first be equipped with the state of learning 
in the world to date.” ; 


Acting upon this memorial a committee of five was appointed to arrange for 
the п and publication of а series of continental master-works on juris- 
prudence and philosophy of law. The Germans classify science of law into 
Jur isgrudence on one side and philosophy of Jaw, on the other. In such a classifi- 
cation, jurisprudence embraces the concrete elements of law, while philosophy of 
law deals with its abstract and fundamental side, (for discussion on this subject 
see (. areis? Science of Law note t3! in page 22), Аз the result of the labours of 
this committee we have got “the Modern Legal Xhilosophy Series” consisting of 
13 valuable books which should be read by every serious student of law. Vols, I 
and IV of this series i, e. “The science of law by Karl Сатеіз translated by 
Albert Kocourek and “General [меу of Law” by М. M. Korkunov tzan- 
slated by W. G. Hastings of the University of Nebraska, have been recommended 
by the Calcutta University as the text. books for M. L. Students. Besides the 
books of this series the students should also read “Evolution of law." Select 
readings on tbe history of legal institutiens, compiled by Albert Kocourek 
Professor of іар in North Western University and John Н. Wigmore 
Professor of Jaw in North Western University. 


(1) This is exactly what the second ‘Indian Law Commision remarked about 
systematization of law in British India. See Codification in British india, Lee. 


РА 


1, page 65. г E 
pan В, К, Ackgryya. 
теришти» e ' е 
е 
Ы Ф 
- ry е 
A i е е 


fe 


The Calcutta Law Journal. 








VoL. xxvi) CALCUTTA, MAY 16, 1918. No. то. 








e REVIEWS. 


. The Law relgting to minors—by Sir Ernest John Trevelyan, 
.D.C.L., Thacker Spink & Co., Calcutta. Fifth Edition, Price Rs. r6. 
* We welcome this fifth edition of Sir Ernest Trevelyan’s Law relating 
o minors which has been thoroughlyjrevised and brought up-to-date. 
That a fifth edition of this admirable volume should be called for 
within so short a time of its publication is sufficient testimony to 
its merit The book is already very familiar to our profession as a 
. Standard treatise on thé subject and it is needless to say that it 
stands in no need of commendation. The work has been sub; 
dividéd into .37 different Chapters and the subject has been ex- 
hauStively dealt with and nicely arranged in a very convenient way. 
The law on the subject as administered in British India has been 
carefully collected from the various statutory enactments, case laws, 
Indian as,well as English and rules of Hindu, Mahomedan and 
English law, so far as they have not been superseded by statutory 
enactments. The book affords an admirably clear exposition of 
_ the principles of law relating to minors, its special feature being 
that the statements of fact and of law, and reterences cited in it are ` 
always enhaustive and accurate. We have no doubt that the book 
will maintain its high place and will prove a valuable addition to 
every Law Library. 


Law of Contribation ani Reimbursement by J. C. 
Bhaumik, B.L,, published by Rai M. C. Sarkar, Bahadur and Sons, 
Calcutta, Price Rs. 2-8 as.—Mr. Bhaumik, in this handy little 
volume hag made a fair attempt to place before the reader the law 
and the rulings, English and Indian, on this important subject of 
contribution and rejmbursement. ‘In the fifst chapter, the author 
dtals in a very interesting way with the definition and scope of the 
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subject and devotes the following ten chapters to the law { contribu- 
tion and reimbursement as enforced by the Courts of Justice in this 
country. `The last two chapters mainly deal with forum, pleadings, 
decree, evidence, limitation and interest, We hope the book will 
be useful to the Bench and the Bar. 


The Bengal Tenancy Act—by Н. К. Haldar, M.A., BL. 
Second “Edition, К. ‘Cambray & Co., Calcutta. 1916—We endorse 
word per word what we already said about the first edition of 
Mr. Haldar’s Tenancy Act in Vol. XIX page 86” of our Journal. 
The popularity of the book is sufficiently proved by the fact that it. 
passed through. another edition; The book has been made very 
handy by the omission of all useless rulings and academic discuwe- 
sions. 'It has been brought up-to-date with Rules and Rulings 

. and has been made very useful for all ordinary pyrposes. A new 
feature of this edition is that the “Practical difficulties” have been. 
noted down under some of the sections. 
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сә. ` THE EVOLUTION OF CRIMINAL LAW IN THE 
^ .EARLY ORIENT. 
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(ооо B. C.—600 В. С.) 


| . +, “Le crime est toujours crime, et jamais la beauté 
y~ N’a pu servir de voile à sa difformité.” 
еро, Pyrrhus, Act IV—Scene IV. 
3 


“Böses werk muss untergehen ' 
Rache folgt der Frevelthat” 


"S Schiller, Gedichte. 
S “Le crime avec soi porte son chatiment.” 
А Duche, Absolon. 


“Ben provvido il cielo 
Ch! uom per delitti mai lieto non sia." 
Е Alfieri, Oreste, Act T, Sc. П, 


AÆtiology of crime г Civilisation and Barbarism—Egyptian Crimi- 
nal Law—Assyro-Babylonian Criminal — Jurisprudence— Mosaic 


Penal Legislation. 


Among the numerous social problems there is one specially whose 
certain and complete solution concerns us greatly. It is that of the 
influence of civilisation upon crime and insanity. If we judge by 
statistics alone we shall conclude that the problem is already solved, 
for in every country of Europ®, except England we find that: crime 
and insanity are each year increasing out of proportion to the 
growth of the population (see Dufau, “Traite de Statistique ; Joly, ' 
"France Criminalle.”) But Mussedaglia rightly observes in this 
connection how easy it is to make a mistake in attempting to solve, 
on the basis of satistics alqne, complex problems into which many 
factors enter at the same«ime. Ў The continual increase of crime and 
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2 
insanity can, in fact, be explained by changes inthe civil and penal e 


laws, by a greater tendency to bring accusations, by the easier 
access to asylums for the insane, and by the greater activity of the 
police, 4 ; 
One thing appears certain: Civilisation and barbarjgsm alik 
possess certain crimes peculiar to them. Barbarism, by deadening 
the moral sensibilities, diminishes the horror of homicide, which is 
frequently admired as an heroic act. By making revenge a duty and 
confusing. might with right, it increases crimes of Llood and em 
courages associations of malefactors, just as among the insane it 
develops religious mania, demonomania, and imitative, insanity. | 
On the other hand, family ties are stronger, while sexual efcitemerx, 
and insane ambition are less frequent and consequently patric&de, 
infanticide and theft are less frequent. * Я 


The types of civilisation which man has hitherto pfoducdji 
according to Prof Guglielmo Ferrero, aretwo : the type сһагасіомвеф 
by violence, and that characterised by fraud. Даву are distinguished 
by the form which the struggle for existence takes. Іп the antique 
civilisation, the struggle is carried on entirely by force and wealth 
and power are achieved by arms, at the expense either of fofeigners 
or of weaker fellow citizens. Commercial competition between two 
peoples is carried on through armies and fleets, that is to say, by 
the violent expulsion. of competitors from coveted markets. Judi- 
cial contests are decided by the dual. In the civilisation character- 
ised by fraud, on the other hand, the struggle for existence is carried 
on by cunning and deceit, and the wager of battle is replaced by legal 
chicanery; political power is obtained no. longer at the point of the 
sword, but by money; money is extracted from the pockets of others 
by tricks and mysterious manceuvres, such as the operation of 
the stock-exchange. The Commercial warfare is carried on through 
the perfection of the means of production but still more through the 
perfection of the art of deceit, the skill acquired in giving the pur- 
chaser the impression that he is getting a good bargain. To the 
first type there belong, the Egyptian, the Assyrian, the Babylonian, 
the Hittite and the Persian civilisatiéns. То the second type, on 
the other hand, belong all the modern civilised nations, that is to 
say, those among whom the capitalistic régime has reached its com- 
plete development. The distinction between the tva» types is not 
however, so absolute in reality as it is in theory, for characteristics 
belong to the two different types are often found mixed together in 
the same society (vide Ferrero, ** Violenti e Frodolenti in Romagna). 
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Now sinfe pathology, in the social field as in the physical, 
follows in the pathway of physiology, we discover those same two 
means of contest in the criminal world. As a matter of fact, there 
are two forms of criminality manifesting themselves from the time 
immemorial side by side; "atavistic? criminality, which is a return 
on the part of certain individuals of morbid constitution to the 
violent means of the struggle for existence now suppressed by 
civilisation, such as homicide, robbery and abduction ; and “eyo- 
lutive” criminality, which is no less perverted in intent but more 
civilised in the means employed, for in place of violence, it uses 
trickery and deceit. Into the first class of criminals fall only a few ` 
individuals, fatally predisposed to crime; into the second any one 


e may come who has not a character strong enough to resist the evil 


influences in his environment. Sighele in his “Delinquenza Setta- ` 
E rightly observes that the same division occurs in the two foims 
of “collective” criminality which are to be found, the onein the 
upper and other in-the lower ranks of society. On the one side are’ 
the rich or "И -їо-йо, who in politics and business sell their votes 


. and influence, and by the aid of intrigue, deceit and- speculation 


steal money from the public. On the other hand are the poor and 
ighorant, who in anarchist plots, in demonstrations and in insurrec- 
tions attempt to revolt against the situation into which they are 
‘forced and the wickedness of those in high places. The first of 
these*two forms are essentially modern and evolved, the second is 
atavistic, brutal, violent; the former is a thing of the brain and 


о proceeds by cunning device, like imposture, misappropriation -on 


forgery; the latter is a thing of the muscles and works by violent 
means, like insurrection, incendiatism or assassination. Confronted 
by these two forms of collective criminality, it is natural to ask 
ourselves, "why does the criminality of the rich take the form of 
cunning, while that of the poor is based upon violence?" The - 
answer is easy. The upper classes represent what is really modern, 


"while the lower still belong in thought and feeling to a relatively 


distant past. [tis then logical and natural, that the former should 
show the result of modern development in their collective criminality 
and the latter should rerfain, on the contrary, still violent, not to 
say absolutely atavistic. : 
Therefore, indubitably from time immemorial the Criminal Law 
has been fo&nd an absolute necessity for the public order and the 
.human society in general To begin with the ancient Egyptians, 
(whose civilisation dates back to 5000 B. C. at least): But there 
is no reliable oe of the principles which guided the Egyptian 
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judge im the punishment of the crime. There may haye been much 
that was arbitrary' in the administration of justice, oy in the best 
bureaucratic period of the First Empire (c. r600 В. С.), but that 
rules dating from aremote age and attributed to God Thot were 
appealed to is certain. A charge given by the king to his newly 
appointed vizier is preserved (vide Breasted, A History of Egypt), 
but scarcely touches the question. “Justice in Egypt and in the 
whole oriental world, necessarily emanates from political authority, 
and is only one branch of the administration amongst others, in the 
hands of the lord and his representatives. Professional magistrates 
were unknown, men brought up to the study of law, whose duty it 
was to ensure the observance of it, apart from any other calling— 
but the same men who commanded armies, offered sacrifices, 
assessed or received taxes, investigated the disputes of ordinary ® 
citizens In every town and village those held by birth or favour 
the position of governor were ex-officio invested with the right-of. * 
'administering justice. Тһе police were mostly recruited ‘from ! 
foreigners and negroes or from Bedouin belonging to the Nubian 
tribe. The litigants appeared at the-tribunal and e de under the 
superintendence of the police until their turn came to speak. Penal- 
ties were somewhat varied in the Egyptian Criminal Law—the baati- 
nado, imprisonment, additional days of work for’ the Corved, and 
for grave offences, forced labour in the Ethiopian mines, the loss of 
nose and ears and finally death by strangulation, by decapitation, 
by impalement and at the stake. Criminals of high rank obtained 
permission to carry out on themselves the sentence passed upon 
them and thus avoided by suicide the shame of public execution, 
(vide Spiegelberg, “ Studien und Materialen” “рр, 69—76; Erman, 
" Beitrage zur Kenntniss des ügyptischen Gerichtsverfahrens ;" 
Maspero, "Le Contes populaires.) ` 

a Accounts of several criminal trials are preserved— of robbers of 
the royal tombs (vide Breasted, “Ancient Records” Vol. IV, pp. 
499-556) and of a conspiracy in the harem against the life of the 
Pharaoh, Ramses III. The punishment for participation with a 
guilty knowledge in the conspiracy was gp othering alive in the ashes. 
From the end of the Middle Kingdom, ethere is a decree of king 
Intef deposing a nomarch and high official of the Temple of Coptos, 
apparently for harbouring king’s enemies. He and all his descend- 
ants were deprived for ever of the power to hold the qffice.' The 
consequences of a desertion to another country are hinted at in 
the Story of the Fugitive Prince Sinuhe, who was plainly in peril 
of death. In the earliest known international treaty concluded 
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between the № king Sapalulu and Ramses П restoration of 
deserters ahd free pardon of them are stipulated for on both sides. 


Secondly. In ancient Babylonia the business of the law was 
almost exclusively in the hands of the priesthood, for they included 
* in their ranks, the scribes without whom there could be no books 
and no records. The halls of justice were usually at the gates of 
the temples and there the judges, the scribes and the “elders” 
assembled. The “elders” appear to have been a permanent body 
of officials, for the same name appears again and again upon tablets 
of about the same date. They played much the same part as the 
“elders” of the Old Testament (eg. Ruth iv. 2, 9) and acted chiefly 
as Official witnesses to the transactions which took place before 
e them. "The: judges were appointed by Sovereign, who exercised a 
rigid supervision oger them. Their duties were extremely varied, 
» ranging from the highest criminal trials to the registration of busi- 
ness documents. 


Our first ingroduction to the legal practice of the ancient Baby- 
lonians was in 1854 when Mr. W. К. Loftus disinterred a number 
of clay tablets from the mound of Tell Sifr. These tablets were 
found to be “contracts”. e, to say records of business transac- 
tions, effected during the reigns of three monarchs, Rim-sin, Hammu- 
rabi and Samsu-iluna. It was at the Berlin Congress of Orientalists 
in 1882, that Dr. P Strassmaier gave a clue to the reading of these 

, tablets. Of late years Babylonian jurisprudence have been receiving 
the attention of a small but enthusiastic band of workers among the 
best known of whom are the late Dr. Oppert, Dr. Е. E. Pieser and 
Dr. Bruno Miessner. But the laurels of the discovery of the com- 
plete Code of Laws promulgated by King Hammurabi of the First 
Babylonian Dynasty fall to the French. In 1897, tbe French 
Government deputed M. J. De Morgan to opén excavations upon 
the site of Susa, the ancient city of the Persian Kings, for - purposes 
of historical investigations. In тоот, he unearthed a large frag- 
ment of black diorite, with the complete Code Hammurabi inscribed 
on it. This constitutes one of the priceless treasures in the Louvre. 
There are indications iti the Code itself of its being a mixture of 
older with later elements. It opens in fact with two statutes which 
show the ordeal as a test of guilt still in force ; it assumes in certain 
instances the Zex talionis as the basis of punishment, but by the gide 

, of such primitive views antl procedures it contains many statutes 
reyealing an advanced gtage of society with highly developed ethical 
principles and elaberate means of establishing the guilt of one 
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accused'of crime or misdemeanour with correspondingly nice dis- 
tinctions in the endeavour to bring about a co-ordination between 
guilt and punishment and accompained also by efforts to curb „the 
parental and marital authority. ` 

The reason of the retention of old laws by the side of later ones 
lies in the view common to antiquity, of law аз a divine decree-e-an 
oracular decision of the deity. The Babylonian word for law is 
“tertu ” which means an oracle. The decision in the dispute between 
parties was rendered by deity and originally no doubt before’ the 
image of the god. It was therefore binding for all times. But while 
it could not be abrogated, modifications at all times were introduced 
which practically changed its tenour and since the modifications 
take on the form of regulations superimposed on the original 121, 
the old was formally retained by the side of the new. Soin the 
Code of Hammurabi the Zx /alionis is not unfitquently modified 
into a fine regarded as a guid pro quo in place of the literal original , 
interpretation. We are not ina position to indicate the age of 
the oldest. portions in the laws of Hammurabi But ye are safe in 
assuming that as early as the reign of the great law-giver, Urukagina 
(c 2709 B. С.) and probably considerably earlier, the endeavour 
was made to provide for :the orderly conduct ofthe public .agd 
private affairs of the country by legal procedures. But taking 
Hammurabi’s Code аз it stands, it is both interesting and important 
to detéct the systematic manner in which the statutes are put 
together. After a series of introductory regulations on evidence 
and judicial decisions, the entire domain of law under the two 
aspects of things and persons are divided into six groups : Personal 
Property, Real Estate, Trade and Business relations, the Family, 
Injuries and Labour. 

But the distinction of classes in fixing fines and punishments is 
characteristic of the Code throughout, with class distinctions recog- 
nised in aH. walks of life, it was a logical conclusion to connect with 
the aim of bringing about a just proportion between punishment and 
crime which is the basic principle of the Zex /a/ionis —a differentiation 
according to the rank of the injured party. In other words, while 
according to modern ideas a crime is viewed independently of the 
one by whom or on whom it is committed, ancient law as long as it 
remained under the influence of Zex talionis could not dissociate 
the ‘act either from the actor as from the one who suffered’ through 
it. Itis worthy of note however that the Code makes inadequate 
provision for wilful homicide, It would appear that this crime was * 
treated as extra-judicial. It is enacted thatQa woman guilt» bf 
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шеш dd nca should be impaled. The relatives af the 
man murdered by bartdits receive one mina of silver (twice the 
price of accidental homicide). This would seem to show that the 
institution of blood-money was recognised in ancient Babylonia. 
* On the other hand, man-slaughter rendered a man subject to the 
* lex ‘glionis and this certainly indicates that among the ancient 
Babylonians homicide was dealt with by the vendetta. It is therefore 
certain that wilful homicide was a family matter, with which the 
judicature was not allowed to interfere. (Vide C. H. W. Johns, 
“The Oldest Code of Laws in the World" ; Pref К. Е. Harper, 
“The Code of Hammurabi ;" Ungnad und Köhler, “Hammurabi’s 
Gesetz”). 
» . ` Thirdly. The Laws of Moses: The Sacred Books of the Jews 
ere written in the language called “Hebrew.” This language was not 
confined to the Jewigh community, but was the common tongue of 
* all the ancient inhabitants of the Palestine, for the inscription of. 
* Mesha, King of Moab (c. 350 В C.) is a specimen of Hebrew, as 
~ also are the lapidary memorials of the Phoenicians who dwelt on 
the coast of the Mediterranean. It is hardly necessary now-a-days 
to insist upon the fact that the well-known narratives of the Genesis, 
suchas the two accounts of the Creation and the legend of the Flood 
are merely excerpts from Babylonian cosmogony and Babylonian 
Mythology. The discovery ' of the great Code of Hammurabi 
raises the very natural question as to whether the legislation of the 
Pentateüch is not also of Babylonian origin. It is true that the 
Jews attributed their legislation to Moses ; but Moses (if he ever 
had any real existence 1 ) must have lived seven centuries later than 
the Babylonian law-giver. Even in the lifelegend of the Hebrew 
legislator we are confronted with Babylonian accounts, for the story 
told of the infancy of Moses is also related of the famous Babylo- 
/nian monarch Shargani-Sharali who flourished about 3,000 B. C. 
and who is said to have been exposed in an ark of bulrushes upon 
the river Euphrates, whence he was rescued and grew up to be the 
ruler of all Babylonia (vide Maspero, The Struggle of the Nations). 
Modern scholarship has dissected the Pentateuch into several 
superposed layers, ranging jn date from about the eighth century 
B.C. to the time of Alexander the Great. The details of this 
dissection have been stated with great caution and moderation by 
Dr. S. R. Driyer in his “Introduction to the Literature of the Old 
Testament.” There are at least four systems of Legislation in the . 
So-called Books of Moses in the following order: The Book of 
the Govenant = Exod. kei ; The Book of the Deuteronomy— 
ac 
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“The Book of the Law ” ; The Law of Holiness = Іеї, xyii—xxvi ; 
and The Priests Code = The Balance of.**Mosaic" lation, 

The question now arises as to the originality of this Sinaitic 
legislation. In view of the Hammurabi Code, it was clearly un- 
necessary for Moses to seek for any supernatural guidance in fram- - 
ing a body of laws, seeing that such an excellent system had, been Ы 
worked out 7oo years before, and the Israelites were on the eve 
of entering a land where the Babylonian legislation was in all 
probability well-known. Assuming however, that modern; criticisms 
are right and that the laws in Exodus are no earlier than 
the prophets Hosea, Amos and Micah (ie. the eighth cen- 
tury B. C) we are so much the further removed from the time 
of Hammurabi and so much the closer to the fresh wave of 
Babylonian influence which was rapidly spreading westward owing, 
to the Assyrian conquests. In any case, however, if there 


be any relationship between the Hebrew and the Babylonian е 


legislations, there is only one possible conclusion, and that 
is that the Hebrew was borrowed from the early Babylonian. 
The additions of the Hebrew legislators were almost entirely of a 
theological character, The basic ideas of the Hammurabi Code 
are civil right and solid justice; and considering the times and the 
circumstances these are very well realised by the Code. The king 
makes much of his devotion to the'gods and the blessings they 
have bestowed upon him'; but theology is rigidly excluded from the 
Code itself, The deities are only called in to decide by the ordeal 
in cases where human insight fails, or to guarantee an oath where 
human evidence is wanting. In the Pentateuch, on the other 
hand, the theological interest is paramount. The principle of 
religious persecution is introduced from the very first, being incul- 
cated even in the Book of the Covenant; whereas religious perse- _ 
cution was enfitely unknown in Babylonia, not only in the Code of 
Hammurabi, but throughout the whole range of cuneiform literature. 
Num. xxxi, 17-24 15 а typical instance of the ideal Pentateuchal 
combination of blood-thirstiness and ceremonial zeal; and one 
of the objects of the completed Torah is the establishment of a 
theological reign of terror. The same penalty is prescribed for 
petty infractions of ritual, as for the gravest crimes, and the Priest’s 
Code is a wearisome litany of “that soul shall be cut off from his 
people” Unauthorised compounding of oil or incense is punish- 
able with death (Exodus, xxx. 33, 38), so is the neglecf of the Pass- 
over (Num, ix. 33), Sabbath-breaking (Exodus, xxxv. 2) or evene 
doing "aught with an high hand” (Num. xv KS The fierce, ánd 
LJ 
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senseless intolefance of the Laws of Moses forms a significant.con- 

trast to the judfcial dignity of the Таз оѓ Hammurabi (vide Moore's 

article, “Exodus (Book)” in the Encyclopædia Biblica, Vol. ‘ii). 
Néveftheless, the earlier school of Assyriologists were led into 


- many errors through paying too much regard to the fables of classi- 


“cal writers such as Ctesias, Diodorus Siculus and Herodotus. But 


though these authors have long been given up as misleading, the 
ignis fatuus of the t4th Chapter of Genesis still flickers over the 
field of Assyriology. If it were not for Сеп, xiv, many commonly 
made assertions would never have been made and the Babylonian 
histdry would have been more sober and less imaginative. It is 
difficult, to understand why this chapter should have had such 
hypnotising effect, for its fictitious nature is its most obvious charac- 
jeristic. The well-known Orientalist, Professor Nóldeke demons- 
trated its unhistorical nature half-a-century ago and his conclusions 
have never been refuted. On the other hand, the successive codes 


„ of the Pentateuch display greater and greater Sacerdotalism as time 


goes on. It was entirely owing to the influence of the Babylonian 
Со+е of Hammiftabi that the religious system of the Old Testament 
was cast into a legal form.at all. The Hebrew language itself bears 


"witness to the knowledge of codes of law engraved upon stone, like 


the Monolith found by M.de Morgan at Susa, Hence when the 
Elohist writer of Exodus wished to describe the legislation, which 
he alleged had been supernaturally delivered to Moses, thelegislation 
presentet itself to his mind as something engraven upon stone 
(Exodus xxxii, 15, 16). . У 
The legal codes of the ancient Hebrews were evidently anxious 
that the punishment should be justly proportioned to the offence, 
hence the obvious principle of equal retaliation found in the codes of 
many peoples, “of an eye for an eye, and a tooth for a tooth,” and 
the laws providing for compensation for injury to property or person. 
But the use of barbarous punishments burning alive, mutilation, and 
flogging—is strictly limited ; though the list of capital sentences is a 
little long and includes some, which according to modern ideas do 
not admit so severe a punishment, e.g. insult to parents. The prin- 
ciple of blood-money is recognised only to a very limited extent. 
The blood-relation of the murdered man has not only the right but 
is: under the sacred duty to avenge the deed, The blood of the 
slayer alone can appease the divine wrath and cleanse the land 
(Núm. xxxv , $5). 
e In the case of bodily injuries also, the law permits the applica-- 
tion of Za/ionis only where intention is to be presumed. -In injuries 
i . S 
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